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order for default—Appealable 116 


O. 21, R. 91—Judgment-debtor declar- 
ed insolvent after final decree in mortgage 
swt—In subsequent execution proceedings 
Cfficiat Receiver not impleaded—Decree- 
holder himself purchasing m°rtgaged pro- 
perty in Court-auction sale—Official Receiver 
ignoring Court-sale, selling the Property to 
third party—Validity—Remedy of auction- 
Purchaser—If should file application under 








2 


C. E CODE (1908)}—(Contd } 


O. 21, R. 91—If can execute decree again 
after impleacing the Official Receiver ... 408 


——-O, 22, R, 5—Order passed in enquiry 
—Effect—Not appealable—Finding as to 
legal representative not res judicatg—Bench 
decision directly on the pOint—Effect ... 252 


———O. 22, R, 5—Suit for partition—Death 
of a defendant—will left by deceas¢d-defen- 
dant—Application: to bring on record legal 
representative — Contest—Scope of enquiry 
by Court—Not an order ‘finally decided by 
a Court? ... 168 


——0. 34, R. 10 and S. 35—Suit for re- 
demption—Payment of costs—Right of mort. 
gagee and mortgagor <. 350 


———. 41, Rr, 4 and 33—Scope—Promis- 
sory note by two defendanis—Bndorsement 
—Suit on the note—Plea of signatures in 
endorsement being forged—Tria] Court hold- 
ing signatures genuine—Decree—Appeal by 
first defendant only—Lower appellate Court 
holding signatures to be forgery—Dismissin 
suit in entirety—Validity—Limitation Act 
QX of 1908), Ss. 18, 19 and 20 ven 222 


O. 41, R. 23—Sui' for recovery of 
amount—Appeal—_Remand for taking addi- 
tional eyidence—Whether valid ... 392 


—O. 47, R. 1—Review of judgment— 
Decision not brought to notice of Court due 
io inadyertence—Whether ground for review 

.. 43 








COMPANIES ACT (I OF 1956), S. 450 (3) 
—Company—Suit on mortgage—Provisional 
liquidator appointed—Managing agent exe- 
cuting mortgage deed—Va idity=—Powers of 
provisional Liquidator we. 155 

‘Confirmed’ occurring in Inam Fair 
Register—Presumption we 377 


CONSTITUTION OF INDIA (1950), Art. 
134 (1) (c)—Application for grant of certifi- 
cate for leave to appeal to Supreme Court— 
Criminal appeal to High Court under S. 417 
(3). Criminal Procedure Code (V Of 1898) 
Conviction and sentence—Pre-requisite to 
application for leave to appeal to Supreme 
Court—Practice ... 107 


Art, 226—Finding of fact by election 
Court under the Tamil Nadu Panchayats 
Act—Cannot be interfered with in writ 
petition 44 


Art, 200—Motor Accidents—Liability 
of State for tortious acts of its servants— 
Lorry belonging to Defence Department 
knocking down a boy—Claim for cOmpena 
sation—Lorry driven in exercise Of sovereign 
function—Siate not liable for Simpenan 
.. 288 
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< 


CONTRACT ACT (IX OF 1872), S. 28— ., 


Civil Procedure Code (V of 1908), S. 21— 
Contract relating to juriSdiction—An deal- 
ings subject to Madras jurisdiction” meaning 
of—Place of suing—N© objection in the 
Court of first instance—Whether can be 
raised at appellate stage . 431 


S. 55—Agreement to cOMyey immov- 
able property—Time if essence of contract. 


eee 





———S. 70—When attracted—Conditions to 
be fulfilled .. 270 


COURT-FEES ACT (XIV OF 1955), S. 69 
—Ex parte decree—Set aside on application 
~-Suit dismissed subsequently as settled out 
of Court—Refund of half the Court-fees 
claimed—S. 69—‘Before any evidence has 
been recorded on the merits\—Meaning of — 
Ex parte evidence afed ex parfe decree is 
set aside has no value „e 137 


CRIMINAL PROCEDURE CODE (V OF 
1898), S. 164—Statements made under—Rvi- 
dentiary value of ... 460 


——_—§. 342—-Scope .. 474 


_.—-Ss. 523, 439 and 561-A—Polic® arrest- 
ing a person on Suspicion and releasing him 
on bail — Money found on him seized by 
police—Such money taken away by Income- 
tax authorities under a warrant issued Wier 
S. 132 of mcome-tax Act — Direction for 
refund of such amount—I£ can be Ordered 
under Ss. 523, 439 or 561-A .. 464 


CUSTOMS ACT (LII OF 1962), Ss- 110, 124 
—-Seizure of watches—Notice to show c@us® 
under S. 110—NOtice given six months after 
sCizure—Action under S, 124—Confiscation 
and imposition of penalty—Wh®ther can be 
validly taken—Scope wn 88 


EMPLOYEES STATE INSURANCE, ACT 
(XXXIV OF 1948), S. 2 (@—Employee— 
Mill manufacturing yarn—Construction of 
buildings for expansion of exisfing factory 
—Workers engaged in construction whether 
7 


ESSENTIAL COMMODITIES ACT (X OF 
1955), Ss. 7 and 3—Offence under the Act— 
Accused whether a dealer in rice—Burden 
of proof—On whom lies—Sanction to prose- 
cute invoking wrong provision Of law Be 
ted “ae 


within the definition of ‘employee 


| EVIDENCE ACT (I OF 1872), S. 24—R®- 
| tracted confession—When may be relied 
upon ... 460° 


| —--S. 32 (7) and S. 13—Statement Con- 
tained in deed—Admissibility—Indian Trusts 
Act (I of 1882), S. 82—PresumPtion of 
advancement—Proof of due execution of will 
-—Indian Succession Act. S. 63 (c) ... 442 
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EVIDENCE ACT (1872)—(Contd:) 


———Chap. V—Proof of documénts—Pub- 
lic document—Nature of proof to be addu- 
ced—Document marked by consent—Effect 
of consent ... 260 


EXECUTION PROCEEDINGS—Civil Pro- 
cedure Code (V of 1908), S. 5—Arrest Of 
jidgment-debtor ordered on finding that he 
had means to pay—Execution Petition ter- 
minated on ground of judgment-debtor not 
being found—Validity—Fresh execution 
petition only a continuation of the earlier 
one€—No need for fresh enquiry for ordering 
arrest in. 


HINDU ADOPTIONS AND MAINTEN- 
ANCE ACT (LXXVII OF 1956), Ss. 20 (2) 
and 2—Scope — Maintenance — Claim by 
minor illegitimate son of Muslim by Hindu 
concubine—Muslim Jaw—Father not bound 
under that law—Liable under S, 20 (2) of 
the Act ... 110 


EINDU LAW—Family arrangement—Re- 


quirements — Beneficiaries — Should _ be 
related. to each other and have some possible 
claim wow 34 





Joint family — Suit for partition and 
possession—Alienation by _father—Whether 
for family necessity and antecedent depts — 
Burden of proof and nature thereof ... 345 


Partition — Suit for — Business start. 
ed by faher—One of the sons claiming it to 
be joint family business of his father and 
himself—No nucleus—Natute of proof re- 
quired to raise presumP‘ion of business be- 
ing joint between father and son win 54 


Will—Endowment of properties for 
samadhi and matam—Construction—Vvali- 
dity — Provisions if severable — Residuary 
clause providing for prOperties not cOVver- 
ed by dispositions—Scope .. 126 


HINDU MARRIAGE ACT Q OF 
1955), Ss. 11 and 16—Scope—Neither spouse 
obtaining declaration of nullity under S, 11— 
Staus of children of marriage—Effect of 
successful challenge of validi y of marriage by 
third party in Other proceedings—Children 
illegitimate waa 34 


———Ss. 25, 26—Wife’s petilion for restitu- 
ton of conjugal rights—Decree—Subsequent 
application for alimony for self and child—- 
Maintainability—Scope of S. 25 .. 237 


HINDU RELIGIOUS AND CHARITABLE 
ENDOWMENTS ACT (XXIE OF 1959)— 
Sut for setting aside order of Commissioner 
under the Act—Declaration—Temple—Public 
or private—Characteristics ... 133 








HINDU SUCCESSION ACT (XXX OF 
1956), Ss- 6 and 8 — Suit for recovery of 


HINDU SUCCESSION ACT (1956) — 
(Contd.) i 
yossession—Female limited owner alienai- 
mg property—Act XXX of 1956 coming into 
force after alienation—Death of female lmit- 
ed owner—Succession to prop*rty—‘Mala 
Hindu dying intestate-—-Meaning of—Scopd 
of S. 8—Prospective and not sania doe ES 


———S. 14 (1) and (2)}—‘Possessed’—Mean- 
ing of—Property got by a female under razi- 
nama decree—Whether enlarged wen 215 





S. 14 (1) and (2}--Property got by a 
{Cmale under petition in lieu of mainten- 
ance—Whe:her enlarged wou 295 


IMPORTS (CONTROL) ORDER (1955), 
Cis. 8 and G—Issue of licence for import by 
the Ministry of Foreign Trade and Supply 
— Licence issued to firm—Impor; of Art silk 
‘abries—AcuiOn for not utilising the import- 
ed goods in terms of condifions of import— 
ActiOn agains! firm—Order against firm made 
applicable to partners of the fitm—Validity 
—Notice to partner necessary before taking 
aciOn—Notice to firm not sufficient notice 
to partner sew 193 


- -——Clh, 9—Scope—Referg to only im- 
port licencés—Does not include release order 
or allotment through canalised agencies, 

ek) 


INDUSTRIAL DISPUTES ACT XIV OF 
1947)—Macias Industrial Disputes Rules, 
R. 55—Award of Labour Coyrt—Silent as 
|to reinstatement—Reference to back-wages 
enly—Interpretation—Scope of R. 55 ... 331 


INTERPRETATION OF DOCUMENT — 
fease—Land in cantonment area—tLease 
deed executed in 1901—Form B Of Canton- 
ment Code, 1899—Condition XX VIIJ—Reter. 
ence to Local Government—State Govern- 
ment Or C?2riral Government—Government 
of India Act (1935), S. 313 75 


LAND ACQUISITION ACT (Q OF 1894), 
Ss. 5-A, 55 (c), R. 3 (b} of the Rules fram- 
ed under the Act—Land acquisition pro- 
ccedings—Acauisition for Harijan welfare 
Department—Notice of objections not given. 
to Harijan Welfare Department—vyalidity of 
proceedings—‘Shall’ in R, 3 (6) Directory 
and not mandatory—Yashsildar initiating 
proceedings competent so make enquiry 
„under S. 5-A — Departmental bias imma- 
terial n 217 


LIMITATION ACT (IX OF 1908), S. 15— 
Execution proceedings—Slay of proceedings 
by injunction issued by Court—E-P. closed 
-for statistical purposes — Effect—Deci¢e- 
holder whether could claim the benefits 
under S. 14 in compu'ing period of limita- 
hon we 317 
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LIMITATION ACT (XXXVI OF 1963), 
S. 5—Excusing delay — Written Or for- 
mal application, if necessary vee 243 





Art. 47—Money paid on the footing 
of existing liability—Subsequent judicial 
declaration that there was no liability — 
Date of fai'usie of consideration—Art, 47— 
Ingredients to be established—O, 33, R. 5 
(d), 1 and Madras Amendment—Bar of 
limitation prima facie wen 398 


MADRAS AGRICULTURISTS RELIEF 
ACT! (IV. OF 1938), S. 21—Judgment-debtor 
adjudicated imsoivent—[nsolvency proceed- 
ings continuing—Application by son to scala 
down debt—Son not party to suit and not 
adjudicated insolvent — Maiatainability of 
aprlication—Proper section applicable—§. 21 
—Meaning of any Other person interested 
in S, 21 (2) wee 242 


MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVII OF 1960), 
S. 6—Object of vo 388 


MADRAS CITY MUNICIPAL CORPORA- 
TION ACT (IV OF 1919), S. 96—Tamil 
Ndu City Municipal Act (LVI of 1961), 
S 102, Schedule I, R. 5—Time-barred 
arrears . Of property-tax—Employee heid 
responsible—Punishment imposed by Com- 
missioner of Corporation—Recoyery of 
arrears directeg from pay of employee — 
Punishment whether validly imposed ... 394 


——Ss, 99 to 104 and R, 3-A of Part 1-4 
of Schelule I[V—R. 3-A--Word ‘Or’, if to be 
understood as ‘and’—Person liable to Pay 
tax—Definitien of ‘occupier-—Revision of 
assessment—Notice to occupier—If neces- 
sary x ... 388 


MADRAS CITY TENANTS PROTECTION 
ACT (I OF’ 1922), S, 9—Hiectment—Peti- 
tion under S. 9—Compensation ordered to 
be deposited—Landlord failing to execute 
conveyance—Tenant filing execution ‘peti- 
ti@n—Whether petition aaah aad a 


——S. 9 (1}—Suit for ejectment — Appli- 
cation under the Act—Proper order to be 
pass¢d—Market value—Computation, 172 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 
6 (2) and 6 (1) proviso—Lands belonging 
to public wakf—Government taking over 
without acquiring—Suit by mutawallis for 
recavery Of poss¢ssion—Compensation asked 
for if possession could not be had—Court- 
fee payable—Concession under G.O. Ms: 
No. 1617, Heme, dated 15th May, 1961— 
Scope wa 163 


MADRAS CRIMINAL RULES OF PRAC- 
TICE AND CIRCULAR ORDERS: (1958), 
Rr. 100 and 166—Grave case of murd¢r— 
Imperative duty of Sessions Judge to ap- 





MADRAS CRL. RULES ETC. ORDERS 
(1958)—(Contd.) 

pint a Counsel o defend accused—Scope, 

effect and requirements of Rr. 100 and ee 


MADRAS CULTIVATING TENANTS 
PROTECTION ACT (XXV OF 1955), S. 2 
(aa)}—Cultiva:ing tenant—Test—Cannot in- 
cluce a perscn having interest in land fall- 
ing short of right as lesst¢e—Consiiitution of 
Indiz (1950), Art. 226 ... 66 


MADRAS DISTRICT BOARDS ACTF 
(XIV OF 1920), Ss. 70, 199 (2) (a)—Selec- 
tions of H¢admistress—Pane] Committee 
Cunstituted under the rules — Selection by 
Panel Comnuttce—Appeal to Director cf 
School Edueaticn—No provision in rules— 
Whether Orders passed on appeal valid. 
ww t4 


MADRAS ESTATES LAND ACT (Œ OF 
1908), Ss. 131, 189—Suit for declaration of 
title—Ryoti land—Ryot in arrears of rent— 
Land brought to sale by landholder—Land- 
holder purchasing land himself—Sale whe- 
the, valid—Application to set aside sale— 
Jurisdiction of civil Court—whether ousted. 

ww. «93 


MADRAS ESTATES (ABOLITION AND 
CONVERSIGN INTO RYOTWARD_ ACT 
(XXVI OF 1948), Ss. 11, 67 — Limitation 
Act (XXXVI of 1963), S. 5—Grant of 
Pata — Grder of Assistant Settlement 
Officer — Revision there-from — Delay 
in filing — Power to condone — Whether 
available to the Settlement Officer or the 
Director of Settlements — Application of 
S. 5 of Limitation Act expressly excluded— 
Delay cannot be cOndoned ... 328 





—S, 55—Madras Estates Land (Reduc- 
tion of Rent Act (XXX of 1947)—Village 
notified under 1948 Act — Enquiry by Set- 
tlement Tabsildar — Act held not applica- 
ble—Appeal to Tribunal by the tenant — 
Appeal allowed—village held to be Inam 
Estaie—Proceedings before High Court — 
Suit against tenants for recovery of rent by 
Inamdars in Munsif Court — Application 
for stay of suit in the High Court—Depo- 
sit by tenants of 1/3 of the amount claimed 
as rent as per orders of the High Court— 
Land-holderg withdrawing amount—Orderg 
of Tribunal and the notification made by 
Government quashed by High Court—Ap- 
peal by Government to Supreme. Court — 
Appeal allowed — Inamdar’s suit dismissed 
by the Munsif Court — Application by 
tenants for resdtuttion Of amount deposited 
—Whether entitled to — Civil Procedure 
Code (V of 1908), Ss. 144 and 151—When 
Order for restitution can be passed ... 449 


MADRAS GENERAL SALES TAX ACT (I 
OF 1939) — Transactions of sale of under- 
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MADRAS GENERAL SALES TAX ACT 
(1939)—(Contd.) 


viceable Or unclaimed articles by Port 
Trust—Whether chargeable under the Act— 
Meaning of ‘business’, ‘dealer?’ — Port Trust 
nct a department of Central Govt, ... 336 


MADRAS GENERAL SALES TAX (SE- 
COND AMENDMENT} ACT (II OF 
1969)}—Validity we 419 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT 
(XXII OF 1959), S. 41—Inam Grants of 
lands to Mutt—No stipulation for resump- 
tion on failure to perform service—Effect— 
Whether can be sold in execution Of ae 
i esal 


MADRAS LAND REFORMS (FIXATION 
OF CEILING ON LAND) ACT (LVII OF 
1961), Ss, 3 (32), 73 (vii)—Ċlaim of exemp- 
tions from tke Act—Orchards — Plantain 
trees—Whether fruit-bearing trees — Mean- 
ing of S$. 73 (vil) „. 220 


———Ss, 12, 18—Land sold in auction — 
Vendor filing retum under the Act—Autho- 
ris¢d Officer preparing statement — One Of 
the items sold shown as surplus — Pur- 
chaser filing objections—Officer overruling 
Objections — Appeal by purchaser dismis- 
sed—Révision — Pending revision final 
statement under S, 12 published — Noti- 
fication under §, 18 published—Validity of 
final statement ang notification ... 320 


MADRAS REQUISITIONING AND AC- 
QUISITION OF IMMOVEABLE PRO- 
PERTY ACT (XLII OF 1956), Ss. 8 and 11 
—Madrag Court-fees and Suits Valuation 
Act (XIV of 1955), S. 51 — Award—Nature 
of — ‘Order’ as contemplated — By S. 51— 
Appeal under S. 11—The Madras Act Of 
1956 — Court-fee payable — Section and 
Article applicable ... 313 


MAINTENANCE OF INTERNAL SECU- 
RITY ACT (XXVI OF 1971), S. 3 (2) (b) 
read with S. 3 (1) (a) (iii)—Past proximate 
conduct of smuggling rice from one dis- 
irict to another—If and when can be the 
basis for detention under ey whe 


MINOR INAMS (ABOLITION AND CON- 
VERSION INTO RYOTWARI ACT (XXX 
OF 1963)—Suit for declaration of title and 
compensation fOr site taken over—Site hand. 
ed over to Panchayat for construction of 
water works in 1960—Works also put up— 
Act XXX of 1963 coming into force—plain- 
tiff claiming compensation for the suit site— 
Panchayat contending that title vested In 
State Government by virtue Of Act KXXX Of 
1963 — Plaintiff whether entitled to com- 
pensation ... 139 


MORTGAGE — Suit for redemption—Usu- 
{ructuary mortgages — Mortgagor` purport- 


MORTGAGE—(Contd.) 


ing to mortgage entire property—Mortgagor 
entitled ito moiety only — Effect — Mort- 
gagee’s heirs assigning their rights to owner 
of the other molety—Effect — No extin- 
guishment to mortgage — Assignment 


| amounts to acknOwledgment — Limitation 


Act (IX of 1908), S. 19—Assignee bound— 
Right to redeem subsists eao F 


MOTOR ACCIDENT—Accident occurring. 
at 8 am.—Insurance of Vehicle at 11 am 
on the same day—Insurer where liable in 
respect of accident—Terms of the contract 
lo be construed—Insuratce held to cover 
the- accident .. 266- 


MOTOR VEHICLES ACT (V OF 1939)— 
Lorry accident resulting in death of vic'im 
-~Claim by widow for compensation — 
Latent defects — Maxim res ipsa loguitur— 
Duty of driver and owner — Negligence of 
criver—Liability to compensate wes 258- 


—-—Ss. 10, 96 (2) (b) (i)—Motor acci- 
dent — Driver’s licence not renewed within. 
thirty days of expiry—Imsurance Company 
claiming exemption under S. 96 (2) (b) (ii) 
—No express clause in the policy — In- 
surance company not entitled to exemp- 
tion under S. 96 (2) (b) (ii) 1.0 204- 


——S. 91 (1) and Chapter VI—Rule 268 
of Rules framed under the Act—Scheme for 
construction of public stand by loca] autho- 
rity—Need for approval‘ by Regional Public: 
Authority — Subsequent steps and nolifica-. 
tion as public stand by Regional Transport 
Authority — Pre-requisites for collection of 
fee from a public service vehicle wea 176- 


——S. 95 (a} (b) prior to the amend- 
ment of 1969 and 110-D—<Accident to motor 
vehicle—peath of viclim—Claim petitions by 
widow and children for compensation — 
Award against Owner and insurer—Appeal 
by insurer to limit liability — Memo of 
Cross-objections claiming higher amount —- 
Competence — Applicability of Civil Pro- 
cedure Code ..« 160° 


——S. 95 (1) and (2) — Liability of In-- 
surance Company for damages to third 
Party’s property — Jurirdiction of cvil 
Court .. 281 


——S. 95 (1) and S. 110—Tractor acci- 
dent — Tractor Owned by -father — Son,. 
driver at the time of accident — Tractor 
insured by Owner — Insurance policy S 2 
clause (3)—When liability arises — Insurer 
not liable we 4277 


———S. 96—--Scope of — Collision befween: 
bus and lorry — Liability for damages — 
Driver of the bus having no valid licence— 
Insurance policy covering risk which it 
meed not cOver—Effect n 364 
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- MOTOR VEHIOLES ACT (1939)}—(Contd,) 


S. 110—Amending Act (LVI of 
1969) — Motor Acciden} — Jurisdiction Of 
Tribunal—Compensation: also in respect of 
damage to property—Loss of one eye pèr- 
manently — Workmen’s Compensation Act, 
Part IL of Schedule I, item 25 — Loss Of 
eaming capacity — Assessment of Com- 
pensation wee, 283 


PARTITION ACT QV. OF 1893), Ss. 3 (1) 
(2)—Order under S. 2 for sale of property— 
Application under S. 3—Whether po Score 

... 208, 


PRODUCE CESS ACT (XV OF 1966), S. 9 
—Assessment of occupier of mill-—Notice— 
Particulars to be Provided—Mere notice of 
demand without assesment invalid — Art. 
226, Constitution of India—Issue of cer- 
liorari wee 


PROVINCIAL INSOLVENCY ACT (V 
OF 1920)—Application under section 10 for 
adjudication as insolvent—Enquiry under 
S. 24Scope «n 166 


——Ss, 4, 53 and 75—Alienation by in- 
solvent—Application by Official Receiver 
under S. 53—Alienation found to be sham 
and nominal—Impact of S. 4—Applicatiom 
jf maintainable : <.. 340 


———Ss. 4, 68 and 3—Auction by Official 
Réceiver—When can be set aside—S, 3— 
Gazette  Notification—Effect—Subordinatte 
Courts established subsegeuntly also cover- 
ed ..« 303 


——-S. 75—High Court’s powers—Scope— 
Finding of fact—Finality—No interference 
by High Court .. 397 


RAILWAYS ACT (IX OF 1890), before 
amendment by Act (IX of 1961), Ss. 72 and 
75—Scope of protection under S, 75—Lia- 
bily of Railway for short-delivery of part 
of the goods consigned—When arises. 299 


SOUTHERN STATES (REGULATION OF 
‘EXPORT OF RICE) ORDER (1964), Cl 
3-A—Seizure of in belt area—Accused claim- 
ing benefit of the proviso to Cl. 3-A of the 
‘order of 1964—Burden of proof—On whom 
lies—Evidence Act (Œ of 1872), S. 106 — 
Scope of section ww 103 


SPECIFIC RELIEF ACT (XLVII OF 1963), 
S. 16—Contract' in which time is not of 
essence—Specific performance of—R&aidiness 
and willingness of plaintiff to perform his 
-part—Proof—Jf should show that he had 
the necessary funds at all times ... 62 


———_§, 38-Civil Procedure Code (V of 
(908), O. 41, R. 3—Trade and Merchandise 
Marks Act (XLII of 1958), S. 105 ()— 
Suit for permanent injunction—Partnership 
-—One partner retiring—Prohibition not to 





SPECIFIC RELIEF ACT (1963)—(Contd.) 


carry on business within city limits—Busi- 
mess started in another name—Whether 
within prOhibition—Injunction granted by 
fower Court—vValidiy—Whether violation 
of Trade and Merchandise Marks Act, 1 


———State’ in S, 133, Civil Procedure 
Code, if inchides Urion Territory—Meaning 
of expression Ministers of States—Genera 
Clauses Act (X of 1897), Ss. 3 and 4 — 
Constitution of India (1950), Arts. 239, 
246, 366, 367, 372 and mea | 
tion. aah 


SUCCESSION ACT (XXXIX OF 1925), 
Ss. 371 and 370—Issue of succession certifi- 
cate—Junisdiction fo issue—Basis Of ... 215 


TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVII OF 1960), 
S. 10 (3) c}—Petition for eviction—Addi- 
tional -accommodetion—Finding necessary— 
Hardship the tenant is likely to suffer would 
out weigh the advantage to the landlord Or 
vice versa wea 256 


TAMIL NADU CINEMA REGULATION 
RULES—R, 45—No objection certificate — 
Application for—Objection by petitioner— 
Certificate granted—Appeal by objector — 
Rejected as time barred—Mére knowledge 
of ihe order, whether sufficient—Constitution 
of India, Art. 226 wee 429 


TAMIL NADU CULTIVATING TEN- 
ANTS ARREARS OF RENT CONTROL 
AUT (XXI OF 1972}—Cultivadng tenant— 
Usufructuary mortgage—Lease back arrange. 
ment — Tenant in arrears of rent—Tenant 
owner of Jand—Whe‘her entitled to relief 
under Tami Nadu Act (XXI of 1977) 

A wee 344 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT 
(XXTI OF 1959), S. 65 (4) (a)—Suit to sèt, 
aside order of the Commissioner of Hindu 
Religious 3nd Charitable Endowmen, — 
Scheme settled by COur’—Application for 
amendment of scheme before Commissioner 
—Amendmen: bv Commissioner—validity-- 
Scope of S. 65 (4) (a}-Commissioner can- 
not modify scheme settled by Court ... 179 


———S. 92—Mutt — Religious Institution 
— Levy of contribution — Percentage basis 
—- Levy by the Endowment Board—whether 
valid ... 226 


TAMIL NADU LAND REFORMS (FIXA- 
TION OF CEILING) ACT, 1961—Objéct— 
S. 73—~ScOpe—Meaning of ‘to hol? and 
‘held by the Government as lessee’—Whe- 
ner excluded from the provisions of the 
Act — Acquisition and Re-acquisition Act 
(XLII of 1956)—Applicability ... 438 
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TAMIL NADU PANCHAYATS ACT 
(XXXV OF 1958) — Rules for elections— 
Election petition—Delay in filing of—Elec- 
tion Commissioner if has power to condone 
the delay—Applicability of S, 5, Haie 
tion Act 44 


——-S. 119 (3) —Rate of A Fation — 


Delegated to Panchayat — Constitutional 
validity , ve. 323 
TAMIL NADU PANCHAYATS (CON- 


DUCT OF ELECTION OF PRESIDENT 
OF VILIAGE PANCHAYATS) RULES, 
1970, R. 19 (2}—Election of President — 
Marking of ballot paper—One sea] on seis- 
sors amd ancther faint one partly in the 
cage of squirrel and par'ly On the ‘horde 
Whether valid vote—In‘ention of the voter 

.. 69 


TAMIL NADU TRAVELLING ALLOW- 
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THE TAMIL NADU AGRICULTU- 

RISTS’ RELIEF ACT IV OF 1938 AS 

AMENDED BY ACT VII OF 1973 
‘(INTERPRETATION). . _ 


By 


K. DASARATHI, ` M.A., B.L., Advocate and 
Government Pleader, Tirupattur (N.A.Dt.). 


The article by Thiru A. Sivasubramania 
Pillai, Advocate, reported in, (1974) I 
M.L.J. (Journal) page. 19, interprets 
the present Act IV. of 1938 in favour 
of debtors. The Act, as: amended by 
Act VIII of 1973, is capable of intera 
pretation in favour of creditors also 
regarding interest due upto ist March, 


1972. 


The intention of the Legislature is to be 
gathered from the statute alone. Ifthere 
is any anomaly in the statute, the ‘inter- 
pretation should be in favour of creditors, 
unless it be inconsistent with the-provisions 
ofthe Act. Wadsworth and Patanjali 
Sastri, JJ., have held in M. Varadaraja 
Perumal Pillai and another v. Palani- 
mutku Goundan1, that “Madras Act IV 
of 1938 is an expropriatory measure and if 
there is any doubt as to the meaning ofits 
terms, that doubt should þe resolved in 
favour of the person expropriated and 
not ofthe person who claims the right 
to expropriate.”? It has been held in 
State of M. P. v. Mis. Azad Bharat 
Finance Co.*, that “it is well-recognised 





i. ‘(1940) 2 M.L.J. 838 : LL.R. (1941) Mad. 
132 : A.J.R. 1941 Mad. 118. 

2. (1967) 1 S.G.J. 815 : (1967) M.L.J. (Grl.) 
439 : ALR. 1967 S.C. 276. 


that if a statute leads to absurdity, 
hardship or injustice, presumably not 
intended, a construction may be put 
upon it which modifies the meaning of 
words and even the structure ofsentence.” 
In Budhan Singh (dead) by his legal repre- 
sentatives and another v. Babi Bux 
and another®, it has been held: 
“Justice and reason constitute ‘the 
great legislative intent in every piece 
of legislation. Consequently, where the 
suggested construction operates harshly, 
ridiculously or in any other manner con- 
trary to prevailing conceptions of justice 
and reason, in most instances, it would 
seem that the apparent or suggested 
meaning was not the one intended by the 
law-makers. In the absence of some 
other indication that the harsh or ridicu- 
lous effect was actually intended by the 
Legislature, there is little reason to believe 
that it represents the legislative intent.’’ 


Section 12 of the present Act provides for 
interest on old loans. This section has 
mot been amended in any manner, 
All debts which have been scaled down 
under the provisions of this Act shall carry 
from the date upto which they have been 
scaled down, interest on the principal 
amount due on that date. Section 8 (1) 
specified 1st October, 1937, as the date 
up to which debts were scaled down in 
respect of loans prior to 1st October, 1932. 
Section 9 specified 22nd March, 1938 
(date of commencement of the Act) as 
the date up to which debts incurred subse- 
quent to 1st October, 1932 were scaled 





3. (1970) 1 S.G.J. 893 : (1970) 2 S.C.R. 10; 
A.LR. 1970 S.C. 1880, 
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down. While sections 8 (1) and g have 


been deleted by the amendment Act VIII . 


of 1973; section 12 has been retained with- 
out any change. 


If interest can be collected on the principal 
amount due from the date up to which 


debts ‘were scaled down, and when no - 


such date is specified anywhere in the pre- 
sent Act after the amendment, what is the 
date up'to which debts are scaled down? 
Section 7 provides that all debts outstand- 
ing on 1st March, 1972 shall be scaled 
down as per. provisions of Chapter II. 
This section does not Provide that all 
debts shall be scaled down ‘ up to’ Ist 
March, 1972. It is like a preamble to 
Chapter II. Before’ the amendment, all 
debts outstanding on 22nd March, 1938 
(date of commencement of the Act) shall 
‘be scaled down as provided in Chapter II. 
In scaling’ down debts, Wadsworth 
and | Patanjali, JJ., have held -in Raman 
Chettiar v. Perumal Udayar* that the 
creditor is entitled to interest from 1st 
October, 1937 under section’8 (1). The 
date of commencement of thé Act (gard 
„March, 1938) was not held tó be the date 
up to which debts were scaled down. 
Hence it cannot be stated that the date 
ist March, 1972, mentioned in section 7 
can be . taken to be the date “up to 
which ” debts are scaled down. 


Section 8 (2) does not present any diffi: 
culty. Explanation I to sec:'~n 8 provides 
for compulsory adjustment oi 211 payments 
towards principal, while applying the 
scaling down provisions under section 8 
(3). As per section 8 (3), the principal 
minus all payments will always be less 
than twice the amount of principal less 
all payments. 


The question is wisther the principal 
alone is repayable in respect of debts con- 
tracted prior to 1st March, 1972, and 
whether the créditor is not entitled to any 





4, (1941) 1 M.L.J. 256: ALR. 1941 Mad, 397. 
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interest upto 1st March, 1972. Section 
8.(1) as it stood prior to its amendment 
provided that the principal alone shall be 
repayable, after wiping out all interest 
due up to Ist October, 1937. In the 
present Act, apart from absence of any 
provision for wiping out of any interest, 
up to any specified date, there is no specific 
provision that the principal alone shall be 
repayable. It is also significant that the’ 
Legislature had omitted the provision in 
section 8 (1) that the Principal alone is 
repayable. ` 7 


Section 8 (3) provides that the lesser 
amount of two comparable figures shall 
be repayable. It does not stipulate that 
the lesser amount “lorie” shall be repay- 
able. The word “repayable’’ occurred in’ 
3 places in section 8 before amendment. 
Under section 8 (1). it .was provided 
that the principal amount shall alone be 
repayable. Under section 8 (3) the 
word “repayable” refers to the “principal”? 
mentioned in section 8 (1). Explanation 
III to section 8 also refers to the principal 
amount repayable. Though section 8(1) 
has been deleted, the word “repayable” 
in section 8°(3) obviously ‘refers to ‘the 
principal ‘amount repayable. 


Since it is not provided specifically that 
the principal alone shall be. repayable, 
since there is no provision for wiping out 
ofall interest up to Ist March, 1972, Since 
section 12 provides for interest on, all 
debts scaled down, and since the date 


“ub to which” debts arescaled down is not 


provided anywhere i in the Act, the creditor 
is not derpived of interest on debts out- 
standing“ on 1st March,1972. Veeraswamy, 
C. J., and Krishnaswamy Reddiar, J., 
have held in The Weavers Mills Ltd., 
Rajapalayam v. Balkis. Ammal and others’ 
that the . general principle is 

“everything is to be taken as permissible 
unless there has been a prohibition against 
it’. ` 


5, I.L.R. (1865) 1 Mad. 433 : (1969) 2 M.L.J. 
509 ; A.I.R. 1969 Mad, 462, at 469. 


IT] 


What is the scaling down that is contem- 
plated under the present Act? Before 
amendment, since there was no com- 
pulsory adjustment of payments towards 
principal, the debtor was liable to pay 
interest on outstanding interest also. 
This possibility has been removed by 
the. existing Act by the provision for 
compulsory adjustment. Moreover, since 
the principal amount is being reduced on 
each payment to the extent of payment, 
the interest due on the balance of princi- 
pal also will become less and less. - Hence, 
the interest is considerably reduced and 
scaled down in favour of the debtor. 


The Act does not aim at removing the 
inequalities of the classes. It aims at 
giving relief to the indebted agriculturists. 
The debtor gets relief as aforesaid. 
The creditor also is protected, since section 
12 provides for interest and there is no 
provision for wiping out of any interest 
upto any date. The proper interpreta- 
tion of the present Act is that the creditor 
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is entitled to interest from the date of loan 
at 6} percent, per annum up to the date 
ofeach payment on the outstanding princi- 
pal, that the date of each payment is the 
date up to which scaling down takes place, 
and. where no payment is made, the credi- 
tor is entitled to interest from the date of 
loan, on the principle that what is not 
prohibited is permitted. This interpreta- 
tion will-give relief to honest débtors who 
have made payments in discharge. of 
debt, and deny relief to those who have 
not made any payment. The effect of 
section 12 has not been considered in the 
recent decision reported in Ramanathan 
Chettiar v. Oomanathan Chettiar®. 


Hither a Full Bench decision or an amend- 
ment to the Act is required to set at rest the 
anomaly caused by Act VIII of 1973 
in respect of interest due up to 1st March, 
1972. 


.6 (1974) 1 M.LJ. 221 : 87 L.W, 103, . 
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A CRITIQUE ON THE SICK TEX- 
TILE UNDERTAKINGS (TAKING 
OVER OF MANAGEMENT) ACT. 1972: 
CUSTODIAN VIS-A-VIS DIRECTORS. 


By 
CG. V. NARAHARI RAO,M.A., B.L., Legal 
Adviser, The Lakshmi Mills Group, Coimbatore. 


This Act which replaced the Sick Textile 
Undertakings (Taking Over of Manage- 
ment) Ordinance, 1972, has been given 
effect to from gist October, 1972. 46 
“sick ‘textile undertakings’ with the 
names and addresses of their “‘owners”’ 
have been listed in the First Schedule 
of the Ordinance/Act. On and from 
the appointed day (31st October, 1972) 
the management of all these sick textile 
undertakings became vested in the Central 
Government (see section -4 (1).). 


It will be seen from the aforesaid schedule 
that a distinction is sought to be made 
between the “sick textile undertaking” 
and the “textile company” which owned it 
for example, “Pankaja Mills” is the sick 
textile undertaking and “Pankaja Mills 
Limited” is the owner thereof. 


The title of the Act itself and most of the 
provisions of the Act seem to emphasise the 
taking over of the management of the 
undertaking by the Central Government 
‘ and nothing is said about the manage- 
ment or the continuance of the manage- 
ment of the textile company after the 
take over. The inference is that the 
two managements are entirely different, 
or in other words, the management of 
the company still continues to be vested 
in the shareholders of the company 
through the Board of Directors of the com- 
pany, who in turn, can delegate some of 
their powers (are there any, indeed after 
the take-over) to the Managing Director(s) 
Manager, etc., according to the frame- 
work of the Companies Act, 1956. 


Official view. 


The question has assumed importance 
because of the. reported recent trends 
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of the views in -official circles, including 
those of the Solicitor General, that the 
obligations of the Board of Directors of 
the “company” still exist after the Govern- 
ment’s take-over of the. “undertaking”, 
and the Directors are responsible, say 
for example, for holding Board Meetings 
once in three months, calling the annual 
General Meeting, laying the Balance 
Sheet and Profit and Loss Account before 
that meeting for the shareholders’ 
approval, filing the Balance Sheet and 
Profit and Loss Account in time with the 
Registrar of Companies, effecting 
transfers of shares and so on. 


An attempt will be made here to show 
that the divesting of the powers of the 
Directors or of any one connected with 
the management of the company is so 
complete under the Sick Textile Under- 
taking (Taking over of Management) Act, 
1972 (hereinafter called the Act) that 
hardly any residuary powers are left with 
the old managerial personnel, at least in 
relation to their powers of managing the 
undertaking, that it would be illogical 
or unreasonable to saddle them with any 
obligations under the Companies Act, 
1956. 


There may be a textile company owning 
more than one textile undertaking. There 
is only one such company in the First 
Schedule of the Act, that is the Kalees- 
warar Mills Company Limited, which owns 
the Alunit at Coimbatore and the B Unit at 
Kalayarkoil (District Ramnad).Both the A 
and B units are“‘sick textile undertaking”’. 
But in all other cases, each company is 
the owner of only one undertaking. In 
these cases it is hard to understand the 
artificial distinction between the under- 
taking and the company, because without 
the management of the undertaking in 
its hands the company may have nothing 
else worthwhile to manage. It follows 
that when the company has no rights 
in relation to the management of the 
undertaking, there can be no obligations 
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either on it, leading to any defaults of 
its functions. It will be explained later 
that the Directors of the company have 
no resources or machinery to effectively 
fulfil their so called obligations. 


Management changes completely. 


The following salient features in the Act 
willshow how the managerial hierarchy 
becomes completely changed after the 
take-over: 


1. The title of the Chapter II is ““Manage- 
ment of Sick Textile Undertakings”. 
There is no provision for the consequential 
changes in the management of the company 
2. Section 4 (5) says: “All persons in whom 
the business and affairs of the sick textile 
undertaking, vests immediately before the 
appointed day (gist October, 1972) 
shall, as from that day, cease to be so vested”. 
The Directors of the company, therefore, 


become completely divested of the business’ 


and affairs of the undertaking, which 
virtually means also the business and 
affairs of the company. Only a shadow 
may be left but not the substance. 


3. Section 4 (6).—Notwithstanding any other 
law, any person in whose possession or 
custody or control the sick undertaking or 
any part thereof remained before 31st 
October, 1972, shall deliver the possession 
to the custodian or as the Central Govern- 
ment may direct. 


The Directors /company are thus deprived 
of the possession of the only property 
which the company possessed ` before; 
they possess nothing after the take-over. 
So, then, what can they manage, really 
speaking? ` 

4. Section 5 (1), marginal note, ` clearly 
reads; “Appointment of Custodian to 
take over the management of sick textile. 
undertaking’. And the section further. 
states that the Custodian so appointed 
shall carry on the management, etc. 


5. Section 5 (2) reads that the Central 
Government may appoint the Custodian 
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General (National Textile Corporation) 
to exercise supervision and control over all 
the sick and textile undertakings for the 
purpose of tøking over the management of 
such ‘undertaking and the Custodian 
shall carry on the management of such under- 
taking for and on behalf of the Central 
Government. 


6. Section 5 (3) is very categorical. It 
reads: “The sick textile undertaking shall 
be deemed to include all assets; rights, 
powers, authorities and privileges of the textile 
company, in relation to the said sick textile 
undertaking, and all property, movable 
and immovable, including lands, build- 
ings, workshops, stores, instruments, 
machinery, automobiles and other vehicles 
and goods under production or in transit, 
cash balances, reserve fund, investments 
and all other rights and interests in, or 
arising out of such property as were, 
immediately before the appointed. day, 
in the ownership, possession, power or 
control of the textile company, whether 
within or outside India, and all books 
of account, registers and all other docu- 
ments of whatever nature relating 
thereto.” 


It looks as if the Board of Directors 
have no possession of the furniture. or 
stationery in the buildings to enable 
them to hold their Board ' Meetings and 
record their proceedings. They are at 
the mercy of the-Custodian to part with 
his possession of the Minutes Book to 
record : the proceedings. And what 
are the Directors supposed to record in the 
Minutes Book; except the business trans- 
actions and affairs relating to the Mill 
(undertaking) by means of resolutions 
passed at the meeting? 


7. Sections 5 (4), 5 (5)» 5 (6) and 7 a) 
also refer to the management becoming 
vested in the Custodian. Í 


8. Section 11 (1), marginal note, again 
reads: “Management of sick textile under- 
takings pending taking over physical posses- 
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sion by the Custodian”. This section 
further. states that even the textile company 
has no powers of management for:the short 
period between the appointed day and 
‘date when Possession ts is taken over by the 
“Custodian. se 


Management in pacuum. 


It may still be argued, as stated before 
already, that the management of the 
undertaking ‘(its business and’ affairs) 
are different from the management of the 
company. > What is ` there left’ of 
‘the management only in relation to thé 
company? It can only be a management 
in a vacuum: The business and affairs 
of the company before the appointed day 
were exactly the business and ‘affairs of 
the undertaking or vice versa. The 
company could have no’ business or affairs 
of its own in any real commercial sense. 
In other words, all the business done 
by the company and affairs attended to by 
it before'the appointed day were only for 
and on behalf of the undertaking, or for 
the sake of the undertaking, or in relation 
to the undertaking and nothing substan- 
tially distinct. Iftherefore the undertak- 
ing became “‘sick’’, so too the company. 
The distinction between the undertaking 
and the company is a legal fiction. It 
looks like.a fiction intended for the purpose 
of keeping alive the liabilities, responsi- 
bilities or obligations of the previous 
management for some supposed future 
functions in the name of the company. 
That is, for all acts or defaults which the 
Directors never perform or are guilty of, 
as the case may be, even though they 
are physically and otherwise legally 
incapacitated to do or commit them. 
Such law is indeed strange. It looks like 
a case of vicarious liability for the acts or 
defaults of the Custodian who has 
been really.put in charge of all manage- 
ment, possession, affairs, control and 
what not! 
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Functional criterion, 


The position and status of a Director does 
not depend upon the name as such given 
to him. In In re, Forest of Dean Coal 
Mining Co.1, it was stated that function 
was everything,- name -niatters nothing. 
So long as a person is duly appointed 
by the company to controlthe company’s 
business and authorised by the Articles 
ofthe company to contractin the com- 
pany’s name andon its behalf, he 
functions as a Director. | 

Obviously after the take-over, only the 
name remains and the Director has ceased 
to function. He.can no longer control. the 


company’s business and affairs .- (because 


there is no business or affairs apart 
from such of the “‘undertaking’’): We have 
seen that he cannot make any contracts for 
the company for and on behalf of the 
undertaking.. And virtually there can 
be no useful or purposeful contract which 
the ‘Directors can make only. for and 
on. behalf of the company. 

There are practical difficulties in working 
out the management of the company as 
distinct from the management of the only 
undertaking which the company owns. 
It is not contemplated that the Board 
of Directors could carry on a parallel or 
independent correspondence with custo- 
mers, shareholders , and Government 
authorities. The Act does not, exclude 
any form of management which still 
continues with ‘the Board of Directors. 
There are also no. reservations of powers 
at ‘all to the Board of Directors of the 
company in relation to its management 
of’ the ‘company as relating to the 
business of its only undertaking. The Act 
categorically states in -section 4 (5) 
that. all the business-- and affairs 
of the undertaking shall vest ‘in the 
Custodian. The Directors cannot - be 
saddled only with obligations- with no 
rights whatsoever given to them or at 
least the facilities given to them to carry 


7,- (1878) 19.Gh,D. 450, . 


it} 
out effectively those obligations, if they 
are there at all. 

Sanctions. 


+ 


For example, what is the legal sanction 


for the business transacted at’ Board. 


meetings, which, in the nature of things, 
can only relate to the management or 
affairs of the only subject or undertaking, 
whose affairs or business were hitherto 
being managed by them. And then 
who can decide on the agenda for the 
Board meetings, if they cannot handle 
any subjects relating to the business or- 
affairs: of the undertaking ? Who is’ to 
call for the Board meeting, if they have 
no business to transact relating to the 
undertaking, unless the Custodian sug- 
gests any? ` 


Section 4 (8) categorically states that 
“no resolution passed at a meeting of the 
shareholders of any textile company on 
or after the appointed day regarding the 
business of the textile company, in so far 
it relates to the sick textile undertaking, 
shall be given effect to unless approved 
by the Central Government”. 


We have to visitalise the common case of 
a textile company not having any other 
business except that of the textile under- 
taking. Then it follows that any resolu- 
tion of the general meeting cannot be 
effective at all without the sanction of the 
Centra] Government. In the Companies 
Act, 1956 there are certain cases, where 
a resolution of the general meeting must 
get the approval of the Central Govern- 
ment before the resolution cán ` bë given 
effect to, but certainly not every resolu- 
tion. Here in the Act, it is worse. No 
resolution whatsoever can become 
effective unless approved by the Central 
Government. When such is the fate of 
the resolution of ‘the general mecting 
of the textile company relating to the 
textile undertaking, it follows that any 
resolution of the Board of Directors too 
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is equally ineffective. This disability is 
obvious because the resolutions which can 
relate only to the business and affairs of 
the textile undertaking are managed and 
controlled not by the ‘Directors of the 
company but by the Custodian or rather 
by the Central Government itself through 
the Custodian. ; 


Section 5 (4) says in this connection that 
the Central Government may issue such 
directions, to the Custodian or Custodian 
General as to his or its general powers and, 
dutiés as the Central Government deems 
desirable and the Custodian, or the Custo- 
dian General may apply to the Central 
Government at any time, for instructions 
as to the manner in which the Custodian 
or Custodian General shall conduct the 
management of the undertaking of the 
company or in relation to any matter 
arising in the course of such management. 


Gustodian is supreme. 


So it is obvious that the Custodian is under 
no obligation to consult the Board of 
Directors (and much Jess to carry out 
the resolutions of the Board relating to 
the undertaking) for any act of manage- 
ment in conducting the business and 
affairs of the textile undertaking. And 
if the Board of Directors of the textile 
company should pass any resolution in 
relation to the textile undertaking in 
conflict with the wishes of the Custodian, 
it has no machinery to’ implement its 
resolution. The Companies Act, which 
is stil] regarded as applicable only to their 
obligations, gives them no right whatso- 
ever to’ implement their resolutions. 
Suppose a Director asks the Custodian 
to call for a Board meeting on a particular 
day or for a particular purpose, and the 
Custodian does not oblige; there is no 
remedy for the Board of Directors. 
Similarly the Directors cannot fix the 
agenda ‘for the Board meetings’ because 
they cannot .know or be aware of the 
needs of the business or affairs of the 


g. eite 
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undertaking for which decisions have to 
be taken at Board meetings by means of 
resolutions, unless the Custodian tells 
them what is required. Even so, the 
resolution passed by the Board cannot be 
effective at all, unless the Custodian 
(or Central Government) agrees to imple- 
ment it. Here we are not concerned with 
the Board transacting any business of the 
textile company (if there can be any- 
thing important arising at all at frequent 
intervals, except those relating to the 
business of the textile undertaking. And 
if the resolutions, of the Board are not 
sanctions by themselves, why does the 
Custodian or Central Government require 
the meaningless formality of going through 
periodical Board meetings to serve the 
custodian’s own purposes? And what 
“reason can be valid if such ineffective 
Board meetings are not held and the 
Directors are penalised for not holding 
Board meetings as statutorily required 
under the Companics Act? Have the 
Directors really committed any default 
in not holding Board meetings? ‘ 


Similarly take. the case of the preparation 
of the Balance Sheet and Profit and Loss 
Account.’ These documents should 
obviously relate to the previous year’s 
business and profits or accounts of the 
textile undertaking. It is not expected 
that the Board of Directors should con- 
vene an annual general meeting for the 
purpose of laying before it the Balance 
Sheet and Profit and Loss Account of the 
company (as distinct from the undertaking, 
whose affairs they do not know or 
cannot know). If they are expeced to 
prepare these documents as relating to 
the business and affairs of the undertaking, 
what materials are available to them, to 
prepare such documents? They would 
have surrendered all the books of account 
of the company (that is, in relation to the 
undertaking) to the Custodian when he 
took over. They have no access to these 
books when the Custodian has been in 
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possession of them or responsible for 
posting them up to date. They would not 
have handled the business or transactions 
which figure in the Balance Sheet or 
Profit and Loss Accounts to give any 
explanation to the Auditor to enable 
him to certify that the accounts have been 
properly kept or they are true and fair. 
It is the Custodian who really handled 
all the business or affairs and it is he 
who should, or expected to be in a 
position to give all relevant information 
and explanations to the Auditor for the 
purpose of auditing and giving the Certi- 
ficate thereafter as required by the 
Companies Act. It will be unreasonable 
therefore to say that under the Companies 
Act, the obligation of the Directors still - 
remains for calling an Annual General 
mecting or lay the Balance Sheet and 
Profit and Loss Account before it, or after- 
wards file these documents with the 
Registrar of Companies within the requi- 
red time. . iz 


And, if the Board of Directors have noth- 
ing to do with the business and affairs of 
the textile undertaking which has earned 
the profits (though available to the 
Company for distribution as dividend) 
how are the Directors to determine the 
recommendation by them for a suitable 
dividend or other appropriations? It 
is the Custodian, really speaking, who can 
take appropriate decisions under the 
circumstances. The Custodian is not 
obliged to accept the recommendation 
of the Board for any quantum of dividend 
nor accept even the declaration by the 
Annual Genera] Meeting in this regard. 


Board not responsible, 


If the Board of Directors are not respon- 
sible for the custody, and maintenance of 
the account books they cannot also them- 
selves prepare the Balance Sheet and Profit 
and Loss Account for consideration by the 
Annual General Meeting ofthe Company. 
If they cannot validly prepare it, the 


II) ` 


affixing of the signatures ‘of the Directors: 
to these-documents willalso be» meaning- 
less. The- Custodian or -somebody on 
his or its behalf’can only authenticate: 
these documents by signing.” Likewise- 
there can be no report of’ the. Board 
of Directors to the shareholders but only’ 
the report of-the -Custodian to the 
shareholders. -If the- Directors -of -the 
company affix -their - signatures to that 
report they would only be signing on 
dotted lines the report prepared by the 
Custodian without themselves having 
participated in the preparation of the 
accounts .or: the management of’ the 
undertaking. It is not provided in ‘the 
Act that the Custodian should call. for 
annual general meetings and get the 
approval of: the shareholders for the 
audited accounts. In fact, as we have 
seen, the Custodian does not require the 
approval of the shareholders (or the 
Directors) for any purpose of manage- 
ment or admiristration. He takes his 
orders or directions only from the Central 
Government. — 


So, then, it seems to me that the 
Directors can serve no useful purpose -by 
calling Board meétings and transacting 
any business, unless the Custodian extends 
his support tò them, which he may or may 
not at his will- and’ pleasure. And 
similarly- ifthe Custodian calls for a 
Board meeting and the Directors attend 
the same they can only play the tune with 
the Custodian and cannot,differ from 
him in any manner. ‘So the question 


may arise, what part the Directors can: 


play .at the Board meetings. 


In this connection it will be well if we 
look into the Preamble of the Act. It is 
Stated “there that the take-over of ‘the 
management ofthe sick mill (under taking) 
is done in the public interest, “pending 
nationalisation of such undertakings, for 
the’ expeditious reliabilitation of such 
undertakizigs so’ that such rehabilitation 
may subserve tlie intetests '6f thë generat 
J—2 
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public by the augméntation of. the ‘pros 
duction and distribution, at fair prices, of 
cheaper varieties .of cloth, and for mat- 
ters connected therewith or incidental 
thereto.” 


What Director can do? 


If therefore Board meetings are ‘actually 
held, whether on the initiative of the 
Custodian or the Directors, at best the 
Directors can put questions to the 
Custodian how he has progressed in the 
rehabilitation of the undertaking, how 
he has augmented the production, how. 
he has bettered the distribution and at 
what fair prices he has sold and incidental 
matters, but they cannot, pass any. 
resolutions as they wish. The Custodian 
in fact does not need any resolution to be 
passed even as he wishes that the. Board 
should pass to carry on any -act - of 
management. Really, the -questions 
envisaged may more properly be address- 
ed by the, Central Government to. the, 
Custodian than by the Directors. Ifsuch 
questions are put by the Directors; the 
Custodian may take them in his stride 
with a benign condescension , and tole- 
rance and give good, bad or indifferent 
answers. He cannot be compelled, bý 
the Directors to act in any particular 
manner, 


The directions and rules by the 
Central Government to the Custodian 
or Custodian General contemplated in 
section 5 (4) of the Act do-not,seém to 
have been published yet. When they come 
out, it may be that-the position of the 
Custodian vis-a-vis the Directors of the 
company may be clarified, particularly 
the continuance of the exact ‘residuary 
powers of the Board (consistent with the. 
Act) and their obligations which - -are 
possible to be carried out as enjoined on 
them by the Companies: Act; 1956 and 
the machinery to assist them’ to ‘fulfil 
those obligations. There cannot be only 
obligations: without rights. - 


2 


10 $ THE MADRAS 


Industries Act compared 


It would be well in this connection to 
compare with the provisions of Chapter 
III-A, entitled ‘* Direct management or 
control of industrial undertakings by 
Central Government in certain cases”, of 
the Industries (Development and Regu- 
lation) Act, LXV of 1951. In that Act 
section 18-A gives power to the Central 
Government to assume management or 
control of an industrial undertaking in 
certain cases. Section 18-AA gives power 
to the Central Government to take over 
industrial undertakings without: investi- 
gation -under certain circumstances. 
The -effect of a notified order under 
section 18-A is described in section 18-B 
clearly thus, in sub-section (1) (a) there- 
of: “ all persons in charge of the manage- 
ment, including persons holding offices 
as managers or directors of the industrial 
undertaking immediately before the issue 
of the ‘notified order, shall be deemed to 
have vacated their offices as such”. This is 
unlike the provision in The Sick Textile 
Undertakings (Taking over of Manage- 
ment) Act, 1972, as we shall more clearly 
see presently. - l 


In this last Act, the Directors do not vacate 
their offices’ but continue as such at least 
so far as the company (as distinct from 
the undertaking) is concerned and must 
fulfil their obligations under the Com- 
panies Act—so it is argued. But in the 
Industries (D. & R.) Act, 1951, sub- 
section (1) reads: “Where the manage- 
ment of | an industrial undertaking being 
a company as defined in the Indian Com- 
panies Act (VII of 1913) is taken over 
by the Central Government, then not- 
withstanding anything contained in the 
said Act or in the memorandum or articles 
of association of such . undertaking,— 
(a) it shall not be lawful for tke- share- 
holders of such undertaking or any other 
person to nominate or appoint any person 
to be a director of the undertaking”. 
Here the shareholders of the company 
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are the shareholders of the undertaking 

and the directors of the company are 

the directors of the undertaking. The 

artificial distinction between the company 
and the undertaking owned by it as if 
they are entirely two distinct things. 
which is the backbone of the Sick Textile 

Undertakings (Taking over of Manage- 

ment) Act, 1972 and carried to` the 

extreme is not to such an extent present 

here. In the Industries (D. & R.) Act, 

1951, if the Directors of the undertaking 
cease to hold their office, they could also 
be deemed to have vacated their offices 

after the takeover and they cannot 

thereafter be responsible for any obliga- 

tions under the Companies Act or other 

enactments so far as the business or affairs 

of the company are concerned. 


Furthermore under section 18-F of the 
Industries (D. & R.) Act, 1951, power has 
been given to the Central Government to 
cancel a notified order under section 18-A, 
“if at any time it appears to the Central 
Government on the application of the 
owner of the industrial undertaking or 
otherwise that the purpose of the order 
made under section 18-A has been fulfilled 
or that for any other reason, it is ‘not 
necessary that the order should remain 
in force...... and on the cancellation of 
such order the management or the control, 
as the case may be of the industrial 
undertaking shall vest in the owner of 
the undertaking”. 


Obligations with rights 


There is no provision corresponding to 
section 18-F of the Industries Act, 1951, 
inthe Sick Textile Undertakings (Taking 
over of Management) Act 1972. Therefore, 
when the takeover is under the Act of 
1972, there is no possibility of the erst- 
while owner of the undertaking, that is, 
the company or its Directors getting back 
the management or control of the under- 
taking into its or their hands. This is 
also clearly evident in the Preamble of 


Il 


the Act of 1972, wherein it is stated that 
the take-over is made pending nationali- 
sation of such undertaking. .The Act 
of: 1972; is thus more stringent than the 
Act of 1951, for under the Act the take- 
over is more or less permanent. If so, 
it does not stand to reason that the direc- 
tors of a company or undertaking which 
has been taken over under the Act 
of 1972 should be saddled with any 
obligations or penalties for any acts of 
default, when they have no rights.at all 
nor the chances of getting back into power, 
that is the management. i 
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I would, therefore suggest, that unless, 
the whole industry is nationalised, the 
rigour of the Sick Textile Undertakings 
(Taking over of Management) Act, 1972, 
should be softened, in line with the 
Industries (Development and Regulation) 
Act, 1951, so far as- takeovers are ‘con- 
cerned. There can also be no obligations 
continuing under the Companies Act, 
1956, for the Directors for the duration 
of the takeover, unless concerned rights 
are also conceded to them even while 
the period of takeover lasts. 
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SPECIAL OR GENERAL RESOLU- 

TION PASSED BY THE BOARD 

; OF. DIRECTORS OF A 
COMPANY? 
Be : By — 

.- a V. NARAHARI Rao, M.A.,B.L., 
Legal Advisor, The Lakshmi Mills Group, 

Coimbatore. 


t M . = 


The title may be intriguing, but this is 
what strikes one after reading the latest 
specimen of loose phraseology adopted 
-by.our draftsmen in enacting the recent 
statutes or the rules framed thereunder. 
I refer to the Central Sales Tax 
(Registration and Turnover) (Second 
Amendment) Rules,1973, published in the 
Gazette of India, Extraordinary, Part IT, 
section 3, Sub-section (i), dated 13th 
December, 1973. 


It is stated that in rule 12 in clause (a) 
of sub-rule (8), after the proviso, the fol- 
lowing further proviso shall be inserted, 
namely :— 


“Provided further that in the case cf a com- 
pany incorporated under the Company 
Act (I of 1956), the declaration in Form 
‘© or in Form ‘F’ can also be signed by 
any other officer of the company autho- 
rised under the Memorandum or Articles 
of Association of the Company or under 
any other special or general resolution passed 
by the Board of Directors of the Company, 
to authenticate any document on behalf 
of such Company”. (Italics mine) 


In the first place, the first error noticeable 
is about the nomenclature of the current 
company legislation referred to: it 
should read as “‘the Companies Act, 1956” 
and not “The Company Act, 1956’. 

What is more important, however, is the 
reference to a so-called ‘special or general’ 
resolution of the Board of Directors of a 
company. One cannot find such cate- 
gories of resolutions defined anywhere in 
the current Companies Act, 1956. What 
are really defined are ‘‘Ordinary and 
Special Resolutions’? (Vide section 189 
of the Act). But these are passed not by 
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the Board of Directors but by the’ share- 


‘holders .at the’ general: meeting. of the 


company. . . - ; 
There was-a third kind of resolution, viz., 


‘an “Extraordinary Resolution” under the 


old Indian Companies Act, 1913, but 


‘by virtue of section 651 of the current 


Act, any reference to an extraordinary 
resolution in the articles of a company, ‘or 
in- any resolution passed in general 
meeting by a company, or in any other 
instrument, or in any law in force im- 


‘mediately before the commencement of 


this Act shall, with effect on and from 
such commencement (1st April, 1956), 
be construed as a reference to a special 
Resolution. 

In any case, there was never any “general 
resolution” under the old Act, nor is there 
any such in the present Act. 


What appears to be obviously meant is 


‘that any resolution passed by the Board 


of Directors concerning the instant 
matter, either specifically or specially 
authorising a particular person, who is an 
officer of the Company, to sign the ‘O’ 
or ‘F’ Forms, or wording the necessary 
Resolution in general terms that certain 
officers of the company, denoted by their 
designations, such as office manager, 
secretary, chief accountant, etc., may be 
authorised to sign these Forms. There 
can be no objection also if the following 
phraseology had been used, “under any 
resolution passed by the Board of Directors 
of the company specifically (or specially) 
or generally authorising certain persons 
to sign, etc.’’, instead of “under any other 
special or general resolution’. 


The meaning for the purposes of the 
Sales tax laws may be clear after some 
thinking, but when the Companies Act, 
1956, is specifically or specially referred to 
in the context, it may not be advisable, or 
even legal, to ignore the definitions in 
that Act itself and adopt any popular 
meanings for the legal terms. 


til 


COMPANY LAW : 
DOCUMENTS-II l ' 
RIGHT OF ANY PERSON TO 
INSPECT, OR ASK FOR 
COPIES OF, DOCUMENTS. 


By 


INSPECTION OF 


G. V. NARAHARI Rao, M.A., B.L., 


Legal Adoiser, The Lakshmi Mills Group; 
Coimbatore. 


First of all, we shall deal with a compre- 
hensive provision in the Companies Act, 
1956, by which, any person may inspect 
any documents kept with the Registrar of 
Companies, being documents . filed or 
registered by him in pursuance of this 
Act, or making a record of any fact re- 
quired or authorised to'be recorded or 
registered in pursuance of this Act, on 
payment for each inspection of a fee of 
one rupze.: Sve sub-section: (1) (a) of 
section 610. ~% 


Any person may also require a certificate’ 
of the incorporation of any company, or a 
copy or extract of any other document or 
any. part of any other document to- be 
certified by the Registrar, on payment in 
advance of a fee of five rupees in the case əf 
a certificate of incorporation and of one’ 
rupee for every 100 words or fractional. 
part thereof required to be copied in thé 
case of a certified copy of extract — vide 
sub-section (1) (6) of section 610. 


Both these provisions are subject to other 
special provisions provided elsewhere in- 


the. Act. 
(A) Documents with Registrar. 


Now what are the documents or: papers 
filed or recorded in the Registrar’s 
Office? Thisisa big list of some 80 items’ 
which cannot be conveniently enumerated 
here. The reader will do well to refer 
to Appendix A in Bahl’s “ Secretarial 
Practice in India” (1967, 8th Edn., pp. 
683 to 688). Butit is to be noted there- 
j-3 
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in that the Form under section 33 (1): (c) 
has now become unnecessary consequent 
to the abolition of the institution of 
Managing Agents and Secretaries and 
Treasurers. Also section 31 (2) is a 
mistype for section 31 (2-A) and 497 (6) 
for 497 (4) and 551 (6) for 555 (6). Form 
prescribed under section 149 (2-A) has 
also been omitted.’ The ieader may also 
refer to such list in “‘ Secretarial Practice ” 
by Anarda Lal Basu, (1971 Edn.), pp. 
405-422. 


Higher fees. 


Here we must note the difference between - 
the rights of a member and those of any 
person, Under section 163, in the Regis- 
ter of members and or Register of Deben- 
ture-holders and the annual returns, etc.; 
and several other provisions where inspec- 
tion is allowed to members, the member 
or debenture-holder is entitled to make 
the inspection during business hours and 
subject to the company’s regulations in 
this behalf, free’ of charge. They could 
also make extracts from any such register, 
index or copy or any of those documents 
without fee- or additional fee. Only 
when they wanted copies to be supplied to 
them, they had to pay ta the C mpany a 

fee of 37 paise for every 100 words or part 
thereof so copied. But if the member 
wants a copy of any of those documents 
mentioned in section 39, viz., copies of 
(1) Memorandum ;° (2) articles, if ‘any 3 

(3) ......3 (4) certain agreements ard: 
resolutions under section 192 not embodied 

in the memorandum or articles, he should 

pay a fee of one rupee for each of them. 


But section 610 has prescribed that the 
outsider (7.¢., any person) must pay a fee 
of one rupee for each inspection and if he 
requires a certified copy of any extract or. 
document he should also pay at the higher 
rate of one rupee for every 100 words or 
part thereof instead of 37 paise for any 
kind of document (except that the fee for 
a certificate of incorporation of the Com- 
pany is Rs, 5). ae 
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There are of course certain provisions in 
the Act, under which any person can ins- 
pect any documer t in the registered office 
of the company and also obtain copies 
directly, from the company instead of 
from the Office of the Registrar of Com- 
panies. But these documents are not so 
many as he could get in the latter case. 
For example, under section 163, if he 
waits to inspect the Register of members 
he must pay a fee of one rupee for each 
inspection, but if he wants copies of such 
register he need pay only at the rate of 37 
paise for every 100 words or part thereof 
if he gets the copy from the company. 
We shall see other examples of such pro- 
visions in this article later on. In these 
instances at least, it would be cheaper 
for the third-party person to get copies 
from the: company instead of from the 
Registrar. 


Advantage. 


But then, there is an advantage in getting 
the copies from the Registrar’s office 
instead of from the company, wherever 
possible. Because, according to sub- 
section (3) of the section 610, “a copy or 
extract fiom any document kept and 
registered at any of the offices for the 
registration of companies under the Act, 
certified to be a true copy under the hand 
of the Registrar (whose official position it 
shall not be necessary to prove), shall ia 
all legal proceedings, be admissible, in 
evidence as of equal validity with the 
original document. But in the case of a 
copy given by a company, it will be treat- 
ed only as secondary evidence by the 
Courts and therefore a Company’s official 
will have to be summoned to give testi- 
mocy that it is a t1ue copy of the original, 
or what would be even better evidence, 
the o-iginal document itself will have to 
be summoned fiom the company. Hence, 
perhaps the justification for the higher 
rate of copying charges collected by the 
Registrar. 
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(B) Prospectus’s Annexures. 


There is an important Proviso to section 
610 (1), which says that the rights con- 
ferred by this section on any petson (ie. 
to inspect’ documents in, and obtain 
copies from, the Registrar’s office) shall 
be exercisable— 


(7) in relation to documents delivered to 
the Registrar with a prospectus ir pur- 
suance of sub-clause (i) of clause (6) of 
sub-section (1) of section 60, only during 
the fourteen days beginning with the 
date of the publication of the prospectus ; 
and at other times, only with the permis- 
sion of the Central Government ; and 


(ii) in relation to documents so delivered 
in pursuance of clause (b) of sub-section 
(1) of section 605, only during the fourteen 
days beginning with the date of the pros- 
pectus ; and at other times, only with the 
permission of the Central Government. 


(Section’60 relates to the Registration of a 
Company which is incorporated or to be 
incorporated in India, and section 605 to 
the prospectus of a Company, incorporat- 
ed or to be inco-porated outside India). 


(CQ) Charges : Registrar’s register. 


The “Register of charges” ia relation to 
any Company is one of those documents 
kept by the Registrar which comes under 
the special provisions dealt with under 
the Act, for inspection purposes, as con- 
templated in the phrase “‘ Save as other- 
wise provided elsewhere in the Act” in 
the beginning of section 610. In sub- 
section (3) of section. 130, it is stated that 
the Register’ of charges kept by the 
Registrar in pursuance of that section’ 
shall be open to inspection to any person 
on payment of a fee of ore rupee for each 
inspection. Though the company may 
file the particulars of the charges created 
by it in the prescribed forms, the Registrar 
compiles his own Register in another pres- 
cribed Form No. 13 of the Companies 
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(Central Government’s) General Rules 
and Forms 1956, for each Company and 
it is inspection of this Register that is 
contemplated here. 
(D) Charges : Company’s register. 

Every Company shall have to keep a 
“Register of Charges” under section 143 
of the Act. And under section 136 it has 
also to cause a copy of every instrument 
creating any charge requiring registration 
with the Registrar of Companies to be 
kept at the registered Office of the Com- 
pany. These documents are open to 
inspection, as we have seen already, 
during business hours, by members without 
any fee. However, only the Register of 
Charges (no mention is made of the 
instruments creating the charge) kept 
under section 143 is open to inspection. by 
any person during the business hours of the 
company but subject to such reasonable 
restrictions as the Company may. in its 
articles or general meeting- impose so 
that not less than two hours in each day 
are available for inspection, on payment 
by him of a fee of one rupee for each 
inspection at the registered office of the 
Company. 


Under section 144 inspection of the copies 
of insti:uments creating the charge is 
allowed to a creditor also. Only in the 
case of any person he has no such right. 


(E) Books of account. 


Section 214 (1) of the Act reads: “A 
holding company may, by resolution, 
authorise representatives named in the 
resolution to inspect the books of account 
kept by any of its subsidiaries ; and the 
books of account of any such subsidiary 
shall be open to inspection by those re- 
presentatives at any time- bi business 
hours. 


This sub-section could have heci more 
properly added as a separate sub-section 
in section 209 which deals with the books 
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ofaccount. Section 209 (4) (a), or the pro- 
posed sub-section (4) when the Companies 
(Amendment) Bill, 1972 comes into force 
as we have seen, deals particularly with 
‘the right of a director to inspect the books 
of account. ` It may be that the represen- 
tative appointed by a resolution by a 
holding company may be one of its direc- 
tors or it may be that he is even a member 
of the subsidiary company. ‘There is 
nothing to indicate in section 214 that a 
member of the subsidiary company cannot 
be appointed as the representative of the 
holding company to inspect the books of 
account of the subsidiary Company. 


In. this context there seems ta be some thing 
anomalous in combining the above provi- 
sion’ in sub-section (I) with the rights of 
members of a holding company vis-a-vis 
a subsidiary of this company in sub-section 
(2) of this section, which, for convenience, 
is extracted below : 


“214 (2). The rights conferred by sec- 
tion 235 upon members ofa company may 
be exercised, in respect of any subsidiary; 
by members of the holding company as if 
they alone were members of the subsi- 
diary.” 


This last sub-section shows that it is not 
for every purpose that a member of the 
holding company has the same rights as 
members of the subsidiary Company but 
only for the purpose of exercising the 
rights conferred by section 235, that is, for 
counting the total voting power required 
to make an application to appoint an 
inspector for i investigating the affairs of the 
Company. This is an entirely different 
matter ; apart from the Tights spoken of it 
has nothing to do with a representative of 
the holding company or the books of 
account. This sub-section must therefore 
have found a better place in section 235. 
As it stands, the juxtaposition with. sub- 
section (1)-in section 214 shows that a 
member of either the holding company 
or of the subsidiary could be contemplat- 
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‘ed or appointed as the representative df 
the holding company to inspect the books 
of account of the subsidiary. - 


This ‘creates an untenable prospect. 
Generally speaking, neither in section 209 
nor elsewhere in the Act is there any right 
categorically given tó members to ask for 
‘inspection, of books of account or of all 
books and papers but only of certain statu- 
tory registers and papers specific: lly 
allowed. Even in section 209 (4) (a), 
or the proposed new section 209 (4) as 
stated above, the rigat to inspect books of 
account is categoriczlly given only to the 
director and not'to a member. Clearly, 
therefore, sub-section (1) of section 214 
creates a possible controversial. appoint- 
ment, and it may be illegal too, if a mem- 
ber of the subsidiary is appointed as the 
representative of the holding company to 
inspect the books of account of the subsi- 
diary. 


(F) Profit and Loss Account. 


Section.220 requires that three copies ach 
of the Balance-sheet and Profit and’ -Loss 
Account together .with the copies of all 
the documents which are required by the 
Act to be annexed or attached to ‘such 
Balance-sheet or Profit and Loss Account 
have to be filed with the Registrar within 
30 days after they were laid before the 
general meeting ofa company. However, 
in the case of a private company, copies 
of the Balance-sheet and the Profit and 
Loss Account shall be filed separately. 
The proviso states that in three instances 
no person other than a member of the 
Company shall be entitled to inspect, or 
obtain copies of, the Profit and Loss 
Account of that Company under section 
610 : . these cases are :— 


(a) a private company which is not a 
subsidiary of a ‘public company ; or 
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(b) a private company of which the entire 
paid-up share capital is held by one or 
more bodies corporate incorporated 
outside India ; or : 
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(c) a company which has become a public 
company by virtue of section 43-A, if the 
Central Government directs that it is nat 
in the public interest that any person 
other than a member of the company 
shall be entitled to inspect, or obtain 
copies of the Profit and Loss Account of 
the -Company. , 


(G) Register of Directors. 


Under section 303 (1) every company shall 
keep at its registered office a register of its 
Directors, Managing Director, (Managing 
Agents, Secretaries -and Treasurers), 
Manager and Secretary containing with 
respect to each of them certain particulars 
(detailed in the section). Section 304 (1) 
gives a right also to any person (apart 
from a member) to irspect this register on 
payment of one rupee for each inspection 
during business hours subject to such 
reasonabale restrictions as the Company 
may by its articles, or in general meeting 
impose, etc. a 


Furthermore, under sub-section (2) of 
section 303 the company must send to the 
Registrar these particulars as specified 
in the aforesaid register in a prescribed 
form. When these particulars are receiv- 
ed by the Registrar he must enter them in 
a separate register or registers, so however 
that all the entries in respect of such 
company shall be together ; see ‘section 
306 (1). The register or registers at the 
Registrar’s Office shall be open to inspec- 
tion ‘‘ by any member of the public at any 
time during office hours on payment of the 
prescribed fee’. What the fee is for this 
purpose -hasnot heen stated specifically, 
as-is usually contained in similar sections. 
Section 610 must, therefore,. be ‘applied 
here:and’ the fee must be taken to’ be one 
rupee for ‘each inspection, etc., as usual. 
a . g . 


An interesting case arose in the Punjab 
High Court under section 306. Conflict- 
ing returns under section 303 (2) were 
submitted to the Registrar by two rival 
groups of executive committees of a 


I) 


company regarding the election of office- 
bearers. The Registrar decided one of the 
reports to be a true one and returned the 
other. It was held that under section 306 
the Registrar had na power to pronounce 
as to the meetings having been ‘validly 
held or a particular ‘office-bearer having 
been duly elected. He could not ‘even 
return the papers which were filed under 
section 303. His decision and his endorse- 
ment in returning one of the returns was 
beyond his jurisdiction and he ought to 
receive the returns once again. Till the 
conflicting claims were decided by a Court 
he might not make any entries in the 
register — See Jullundur District Registered 
Factory Owners’ Association v. Registrar 
of Companies. 


(H) Liguidator’s Accounts. 


According to section 462, the liquidator 
shall at such times as may be prescribed 
but not less than twice in each year during 
his tenure of office, present to the Court 
an account of his receipts and payments as 
liquidator. The Court shall cause the 
account to be audited and it may, at 
any time, require the production of and 
inspect any books or accounts kept by the 
liquidator. When the account has been 
audited, one copy thereof shall be filed 
and kept by the Court, and the other copy 
shall be delivered to the Registrar for 
filing ; and each copy shall be open to 
inspection of any person interested. Section 
610 will apply in regard to the procedure 
for inspection, 


(I) Where offence suspected, 


Section 627 (1) states that on an applica- 
tion made to a Judge of a High Court in 
Chambers by the Public Prosecutor of the 
State or by the Central Government or 
by a Company Prosecutor under section 
624-A it is shown that there is reasonable 
cause to believe that any person has, 
while he was an officer of the company, 





1 . (1961) 31 Comp. Cases 673. 
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committed an offence in connection with 
the management of the Company’saffairs 
and that evidence ofthe commission of the 
offence is to be found in any books or 
papers of or under the control of the 
company, the Court may make an order 
authorising any person named therein to’ 
inspect the said books or papers or a1y 
of them for the purpose of investigating, 
and obtaining.evidence of the commission 
of the offence. The order may require 
any officers of the company to produce 
the said books or papers or any of them 
to such pevson named in the order, 


(J) List of Creditors. 


In the.case of a reduction of share capital 
under sections 103 to 105 of the Act, the 
Court will have to sanction it. The 
Company shall, within the time allowed 
by the Judge file a list containing the 
names and addresses of the creditors of the 
company to whom the enquiry extends. 
Copies of such list shall be kept at the 
registered office of the Company and at the 
office of the advocate of the company, aad 
any person desirous of inspecting the same 
may, at any time, during the ordinary 
hours of business, inspect and’ take 
extracts from the same on payment of the 
sum ‘of one rupee — See Rules 50 and 51 
of the Companies (Court) Rules, 1959, 


Companies Regulations. 


We have seen abave, that there are at least 
80 documents which are to be filed of 
registered by- the Companies with the 
Registrar. The procedure which the 
Registrar has to follow in his office for 
filing, recoding or registering such docu- 
ments, as the case may be, and the prace- 
dure prescribed for making inspection by 
anybody who is interested, at his office, 
is contained in The Companies Regula- 
tions, 1956, Part E (Regulations under 
Section 669. We shall refer to a few of 
them which are relevant to our subject), 
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The Registrar shall examine, or cause to 
be examined, every document received in 
his office which isrequired or authorised 
by or under the Act to be registered, re~ 
corded by or with the Registrar. If any 
such document is found to be defective or 
incomplete in any respect the Registrar 
shall direct the Company to rectify the 
defect or complete the document and no 
such document shall be registered, recti- 
fied or filed until the defect has been recti- 
fied or the document has been completed, 
as the case may be. Fees for such purpose 
shall be payable under Schedule X to the 
Act, ard any additional fee imposed by 
the Registrar under section 611 (2) is 
also to be paid. Until these fees are so 
paid, the document shall not be regarded 
as having been sent to or received by the 
Registrar for any purpose specified in: or 
under the Act. 


The following particulars shall be endors- 
ed on every document by the Registrar : 
(i) the number. assigned to the company 
in the register of Companies maintained 
by the Registrar in pursuance of section 
21 (17; (#) the name of the company; 
(iii) the nature of the document ; (iv) its 
serial number; and (v) the date on which 
it is registered, recorded or filed. Every 
endorsement so made shall be signed by 


the Registrar and shall bear his official 


seal. 


If the endorsement, aforesaid cannot 
be conveniently entered on the document 
itself, it shall be made on a separate sheet 
which shall be attached to the document, 
a note cegarding such attachment being 
made on the document and signed by the 
Registrar. The Registrar shall send an 
acknowledgment for the receipt of any 
document to the Company in Form II. 
Every certificate or copy granted under 
the provisions of the Act shall be signed 
and dated by the Registrar, and shall bear 
his official seal. 


Regulation 25 relating to inspection is 
very important for our present purpose. 


` 
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It reads: (1) Any person who wishes to 
inspect a document registered, recorded 
or filed with the Registrar in pursuance 
of the Act, shall apply to him for the pur- 
pose and the application shall be accom- 
panied by the fee specified in this behalf 
in section 610 (1) (a) ; (2) The applicant 
shall be allowed to inspect the document 
only in the presence of the Registrar or of 
a person authorised by him in this behalf, 
and only during office hours ; (3) The 
applicant shall not be permitted to make 
a verbatim copy of the document inspected. 
He may, however, take any notes in 
respect of the contents of the document 
inspected, 
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COMPANY LAW : 

INSPECTION OF DOCUMENTS-IIL. 
DIRECTORS’ RIGHT TO 
INSPECTION AND TAKING 
EXTRACTS, OR OBTAIN 

COPIES OF, DOCUMENTS. 


By 


G. V. NARAHARI Rao, M.A., B.L., 


Legal Adviser, The Lakshmi Mills Group, 
_ Coimbatore, 


As against some eighteen items described 
already in the First Part of this series, 
concerning the documents which shall be 
open to inspection by the members of a 
company, there is just one single section in 
the Companies Act, 1956, viz.» section 
209 (4) which deals with the rights of a 
director of company ta demand inspection 
of documents. 


This can be explained only on the basis 
that the director’s right has been shortly 
described as all-embracing, rather than 
restricting it to a few items as in the case 
of a member’s rights, which as we have 
seen is mostly confined to statutory regis- 
ters maintained by the company and only 
a few other papers or documents. But 
there is also another vital . difference 
between the rights of a director and those 
of a member, that is, the procedure gene- 
rally outlined in section 163 applica- 
ble to members is not specifically made ta 
apply to directors. There seems to be yet 
another vital difference which we shall 
deal with later on. l 


Section 209 (4). ` 


The present sub-section (4) (a) of section 
209 reads thus: ‘“‘ The books of account 
and other books aad papers shall be open 
to inspection by any director during busi- 
ness hours”. The Companies (Amend- 
ment) Bill, 1972, makes this sub-section 
(4) (a) simply sub-section (4) and the other 
clauses (b), (c) and (d) ave proposed ta 
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be omitted. Instead a new section 209-A 
is proposed to be introduced to deal 
exclusively with the rights of inspection 
by the Registrar and any Government 
Officer authorised by the Central Govern- 
ment in this behalf. This we shall study 
in detail in the next part of this series. 


As to what are “ books of account” and 
what are account books which cannot be 
deemed to have been properly kept, we 
have already examined in the first part of 
this series. These are defined in sub- 
sections (1) and (3) respectively of section 
20S. 


Now sub-section (4) (a) or the proposed 
new sub-section -(4) refers, in addition to 
“ books of account’? to ‘‘ books and 
papers”. The definition of ‘ books and/ 
or papers”? is given in section 2 (8). of the 
Act ‘as including: ‘‘accaunts, deeds, 
vouchers, writings and documents”, and 
is therefore a more comprehensive term 
includirg all kinds of documents. 


It will be seen from the above provision 
that the director’s right to inspection 
extends practically to. every register, 
book, or paper (including correspondence) 
concerning the affairs of the company 
and is not restricted to any particular 
documents. : i 


Liquidation Proceedings’ File. 


There is also rule 360 of the Companies 
(Court) Rules, 1959. This Rule says that 
save as otherwise provided by these Rules, 
every person who has been a director or 
officer of a Company which is wound up, 
shall be entitled free of charge at all 
reasonable times to inspect the file of 
proceedings of the liquidation and to take 
copies or extracts from any document 
therein, and on payment of the prescribed 
charges, to be furnished with such copies 
or extracts. 


In this connection, there is a special pro- 
vision in the winding-up sections of the 
Act which defines when: proper books of 
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account shall not be deemed to have been 
kept—as distinct from sub-section (3) of 
section 209. That is section 541 (2), 
which states, “it shall be deemed that 
proper books of account have not been 
Kept in the case of any company, if there 
have not been kept — 


(a) such books or accounts as are neces- 
sary to exhibit and explain the transactions 
and financial position of the business of 
the company, including books containing 
entries made ‘from day to day in sufficient 
detail of all cash received and all cash 
paid ; and 


(b) where the business of the company 
has involved.dealings in goods, statements 
of the annual stocktakings aad (except in 
the case of goods sold by way of.ordinary 
retail trade) of all goads-sold and pur- 
chased, showing the goods and the buyers 
and sellers thereof. in sufficient detail to 
enable those goods are those buyers and 
sellers to be identified,” 


Section 163 Inapplicable. 


As stated already, in the case of a director 
the procedure contained in section 163 
of the Act is nat made applicable to his 
right stated in section 209 (4) (a), or 
rather his right under section 209 (4) 
is not made subject to the provisions of 
section 163, to take extracts or obtain 
copies of documents, while many sections 
concerning a member’s right to inspection 
are made subject to section 163 expressly 
or the same kind əf procedure is again 
repeated there. But it has been held by 
the Courts that a right to inspection in- 
cludes also a right to take extracts, but it 
cannot also mean to copy out entirely any 
document. Members have to pay sepa- 
rate fees as prescribed for obtaining copies, 
at 37 paise for every 100 words or part 
thereof, Since nothing of this nature is 
stated as regards the right of a director, 
it can be taken that at the time of his 
inspection during business hours, he can, 
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besides taking extracts, also copy out any 
document entirely. There is no prohibi- 
tion in this behalf expressly or by impli- 
cation. In the case of a member, how- 
ever, he can obtain copies of only those 
documents of which he is entitled for 
inspection and he must pay the charges 
for the copying to the company. He 
cannot copy out any document himself 
even if he pays the charges ; it is the 
business of the company to cause the 
copies to be prepared. By allowing the 
director to take copies himself (by impli- 
cation) the company does not lose any 
fees, because the company has no statu- 
tory right to colléct the copying fees from 
the director. ` 


Right to demand copies, 


Here the question may arise whether, as 
in the case of a member, a director tao 
can demand copies to be supplied to him, 
whether with or without payment. Sec- 
tion 209 (4) (a) or the new. proposed 
section 209 (4) is entirely silent on this 
point. It seems strange that the Legisla- 
ture has not expressly given a directo: this 
right, although a memtber has got it, but 
a little thinking will show that the Legis- 
lature has advisedly not given him a right 
to demand copies but has stopped merely 
with a right of inspection of books of 
account. and other books .and papers. 
What those reasuns may be can be under- 
stood if we analyse the duties and res- 
ponsibilities of the director. 


Now there is another significant aspect 
regarding the di ector’s right of inspection. 
He can do so only during business hours. 
But in sub-section (4) (b) a similar right 
of inspection, of course during business 
hours, is given to the Registrar of Com- 
panies and also to any officer of theGovern- 
ment authorised by the Gentral Govern- 
ment in this behalf. The Registrar of 
Companies means not necessarily the 
Registrar himself but he can also depute 
on his behalf, an Additional, a Joint, a 


ny, 


‘Deputy or an Assistant Registrar, who 
all have the duty of registering companies 
under this Act — see definition of. “Regis- 
trar’’ in section 2 (40). 


This entire sub-section (4) was substituted 
for the old sub-section by the Companies 
(Amendment) Act, 1965. A proviso has 
also been added at the’ end of clause (b) 
of sub- section (4) to the effect “provided 
that such inspection may be made without 
giving any previous notice ta the Company 
or any Officer thereof”. There are other 
clauses (c) and (d) which follow (a) and 
(b) in sub-section (4). The question is 
whether the proviso above referred to 
applies only to clause (4), next to which 
or under which it is mentioned, that_is, 
the Registrar and the authorised officer. of 
Government, or also to clause (a) that is 
-to the director, ir which case the director 
also can make his inspection during busi- 
ness hours without giving previous notice 
to the Company -or any officer thereof 
- (say the Managing Director or Secretary). 

-By the ordinary canons of interpretation, 
since the proviso appears only under 
clause (b), and not in any position which 
is common to both clauses (a) and (b) 
or all-clauses (a) to (d), ie., at the end of 
clause (d) its applicability must be res- 
tricted only to clause (b) and the officers 
mentioned therein. Furthermore, if it 
had been intended to give such right to 
the director also, the proviso would have 
been worded to read: “Provided 
that such inspection by the director, 
registrar or officer authorised by the 
Central Government, as the case may be, 
may be made‘without giving any previous 
notice, etc.” In a company where there 
may be a managing director it will be 
certainly’ embarrassing to him if any 
director should choose to walk in during 
business hours and demand inspection 
without giving ahy notice. 


Internal Pointers. 


There is another well aes distinc- 
tion in the section between the rights of 
J—4 
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inspection by the director and by the 
Registrar. That is clause, (e) of sub- 
section (4). By virtue of this clause, . 
the Registrar or the authorised officer 
-by the Central Government, may, during 
the course of the inspection make or cause 
to be made copies of the books of account 
ard other -books and papers. This is in 
contradistincticn to clause 4 (a), which 
must therefore be taken to mean no more 
than what it says,viz., that the director 
has no right expressly given to him to 
make or cause to be made copies of the 
books of account and other books ard 
papers. This restriction, if implied, goes 
even farther than what we saw that if tLe 
dirzctor so desired he could make copies 
himself during his inspection but he 
‘cannot demand copies to be made out 
for him. 


‘Anyhow, the question of a director desir- 
ing to make copies of documents himself or 
cause copies to be made for him by the 
company was not contemplated by the 
draftsman of the Act or the Legislature: 
In denying such right, the Legislature 
must be taken to have seen no necessity 
at all to.provide for.such right to a 
director even for the- purpose of effectively 
discharging his duties as a director, or for 
any other purpose.. But the writer came 
to know of a recent instance when he was 
consulted by some Company where this 
question actually arose on account of a 
dispute between one director and the 
other directors. 


It ‘would have been strange indeed if a 
director, who is collectively and severally 
responsible with the other directors far 
the proper management of the company, 
including the proper maintenance of the 
books of account and other books and 
papers and who must himself have played 
a considerable paft in the shaping of 
several decisions by the Board, which 
only were ultimately recorded in the 
books and papers of the company, should 
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himself want ‘copies of such records at 
some time in the future for any purposes. 
In section 209 itself, vide sub-sections 
(5) and (6), it has been stated that unless 
the Board of directors have appointed 
a competent and reliable person and 
charged him with, the duty of seeing that 
the requirements of the section were com- 
plied with, each one of the directors of 
the company becomes a defaulter in 
observing the requirements of the section 
and is therefore punishable accordingly. 


Own responsibility. 


The responsibility of an individual director 
is full, especially in a company which 
has no managing director nor a manager 
but is managed by directors. If every 
director is thus responsible for keeping 
proper books of account and other books 
and papers so as to give a true and fair 
view of the affairs of the company at any 
time, it can be supposed that he must also 
be well aware of the contents of these 
several documents, or he must be presum- 
ed to have been all along diligent and 
vigilant enough to have known these 
material facts fiom time to time at all 
stages. He would have attended several 
Board meetings, at which most things of 
any importance would have been dis- 
cussed and settled and he would probably 
have concurred with the minutes of those 
proceedings. If he had any disagree- 
ment with the majority opinion of the 
Board he could have got his dissent record- 
ed in the minutes. 


Tt is also usual in most well-managed 
companies to send to the directors along 
with, the notice of the Board meeting and 
the agenda, comprchensive ‘‘ Notes ° in 
respect of each item of the business to be 
transacted’ at the meeting, or give such 
notes when the meeting is taking place. 
Thus he would have got all the material 
particulars which were necessary for him 
to know. If he had not attended any 
Board meeting, he would at least have 
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known of what transpired at that meeting 
when, as is again usual, those minutes 
are read and confirmed at the next meet- 
ing. In some companies copies of the 
minutes are sent to the directors within a 
few days after the meeting for their infor- 
mation. Ifthe minutes were not correctly 
recarded he could have got them corrected 
at the next meeting. Failing all this he 
could have availed himself of the right of 
inspection given to him under section 209 
(4) (a) and he can still do so when the 
new section 209 (4) comes into effect. 


Itis therefore hard to imagine a case where 
a director may want any copies of any 
documents or books or papers for the 
purpose of discharging his duties as a direc- 
tor, which otherwise he will not be able 
to do. If therefore any director should 
happen to ask for copies, it is very likely 
that he may be motivated by some per- 
sonal grievance against the other direc- 
tors and may be trying to make a kind of 
roving investigation into the affairs of 
the company with a view to taking any 
possible action. But then he would 
clearly risk self-incrimination if some of 
the things’ to which he may raise objec- 
tions were in fact irregular or illegal but 
to which he himself was probably a 
willing party in.the past. If indeed he 
has other kinds of personal grievances, 
then the Act surely provides adequate 
remedies by other appropriate proceed- 
ings. ` 


Good Reason. 


We have stated earlier that the Legisla- 
ture must have had some good reason for 
not making provisions in the Act giving 
a right to a director ta demand copies. 
There is no kind of restriction on the 
kind of documents which are to be open 
to inspection by the directors. Practi- 
cally anything can be inspected by them. 
Once the right to demand copies is also 
equally generally or -liberally conceded, 
there can he nothing to prevent any kind 
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of fanciful demands by individual direc- 
tors, whether on account of over-zealous- 
ness for the effective discharge of one’s 
duty or for the fulfilment of same personal 
desires or idiosyncracies or even for that 
matter some animosity. For example 
one director ‘may ask for a copy of the 
general ledger for the whole financial 
year or even years, another for a copy of 
the sales or purchase ledger for some 
years, yet another may set an equally 
laborious task by aimlessly or endlessly 
. asking for one thing or another especially 
when they have not got to pay for the 
same. It may well become impossible 
for the company to comply with all such 
demands. 


If the Legislature has allowed such rights 
to the Registrar or an authorised officer 
by the Central Government ta demand 
copies of certain books and registers, it is 


‘because of a definite purpose, They. 


are aiming at some investigation to find 
out whether there is any truth in the 
reports they have received regarding 
the mismanagement or misdemeanour of 
the company’s officers or that a fraud has 
been committed or with a view to enforce 
compliance with any provisions of the 
Companies Act in which respect there has 
been a default. This is in public interest. 
In the case ofa director demarding copies, 
there can be no such public purpose. 


General Remarks. 


Now for a few general remarks by way 
of conclusion. A director stands in a 
fiduciary position to the company. He 
cannot utilise the position and knowledge 
possessed by him in virtue of his office to 
the detriment of the company’s interests 
and for his personal advantage: See 
Fateh Chand Kad v: Hindsons (Patiala) Lid.+ 
There are also many English decisions 
accordingly. Thé right of inspection 
given to a director is a personal right given 


1. (1957) 27 Comp. Cas. 340, 
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to him as a corollary to the personal dis- 
charge of his functions as a director, and 
under colour of that purpose he cannot be 
allowed to misuse his right for personal 
ends. If his desire is genuine to get only 
all necessary information that can best 
be got by exercising his right of inspection 
to his heart’s content. 


Provision in Articles. 


A director of a company has no authovity 
other than that given to him by the 
Articles of Association : See Me Collin v. 
Gilpin?. Most companies would have a 
provision in their articles in more or 
less the same terms asin section 209 (4) (a) 
or the new proposed sub-section (4) which 
confers only a right of inspection of any 
kind of document during business hours. 
It might imply, as we have seen, a right 
to the director to take extracts or even 
copies by himself. This being a personal 
right it cannot be delegated to an agent, 
even as he cannot send a representative 
to attend a Board Meeting instead of 
himself (see section 312 of the Act). 


In this connection it may be noticed that 
the Act specifically provides for inspection 
even by an agent of a creditor or contri- 
butory. See sections 454 (6), 461 (2) and 
551 (3). In the case of a director, sec- 
tion 209 (4) (a) or the new sub-section 
(4) as proposed does not specifically pro- 
vide that a director can cause inspection 
to be made on his behalf by an agent ap- 
pointed by him. 


However, in Vakharia v. Supreme General 
Film Exchange Go.?, it was held that “ a 
director is entitled to take inspection of 
accounts not only personally but also 
through an agent, provided there is no 
reasonable objection to the person chosen 
as an agent and the agent undertakes not 
to utilise the information obtained by 
him for any purpose other than the pur- 
den 


"2. (1880) 5 Q.B.D. 380. - 
3. (1948) 50 Bom.L.R. 140 : LLR. (1948) 
Bom, 439 : AIR. 1948 Bom. 301, 
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pose of his principal. The provision in 
the articles of association that ‘no share- 
holder or other person shall be entitled 
to inspect the books of account of the 
company without the permission of the 
directors of the company’ has no rela- 
tion to the right of a director of a com- 
pany to take inspection because such a 
right being a statutory right cannot be 
subject to any permission of the directors 
of the company. If such a permission 
was intended to prevent a director from 
taking inspection through an agent, it 
was ulira` vires the company ”’ 


Law has changed. 


With due respect, it is difficult to agree’ 


that the Bombay High Court has given 
a co-rect decision in the above cited 
case, especially in the light of our current 
Companies Act. We have seen that as 


in the case of a creditor or contributory’ can 


who can appoint agents to inspect docu- 
ments, this right has not been specifically 
given to a director urder section 209 
(4) (a) or new sub-section (4) as proposed 
and so it must be deemed that he has 
no such power to delegate his right. 
It should b> immaterial what undertakings 
the agent can give about secrecy, etc. 
The Act does not also give a right of 
inspection of books of account to a mem- 
ber and so any provision in the articles 
of a company in that regard may be 
ultra virs the power of directors to allow 
such inspection even with their consent. 
Furthermore, this case was decided in 
1948 when the law of delegation of direc- 
tors’ powers was contained in section 
86-B of the Indian Companies Act, 1913 
(the counterpart of the present section 
312). Under the old pvovision it was 
possible for a ‘“‘substitute director” t? act 
for a director at a Board meting, dur- 
ing the absence of the ‘original director” 
for a period of three months or more 
from the District in whih Board meetings 
were ordinarily held. Then the law had 
imposed also other conditions 


: (1) pro~ 


1974 


should have been made made in 
the articles, or (ii). thee must be 
an agreement between the director 
and the company that the former 
can assign his office in-this regard, tiii) 
that this agreement should have been 
approved by a special-resolution of the 
company, and (iv) if these conditions 
were satisfied, the power to appoint an 
alternate or substitute director was not 
deemed to be an assignment of the office. 
But now section: 312 has prohibited 
assignment of the Office of a director 
absolutely and mkes it void, and no pro- 
vision in the articles nor agreement nor 
special resolution nor. consent of the: di- 
rectors to the person of the agent appoint- 
ed can validate the assignment. If the 
director has ahy - doubts; in the matter 


vision 


of certain documents he is inspecting, 


he can of course, consult experts but lie 
cannot appoint that: expert or any other 


agent to inspect as his substitute, in the 


same manner‘as he cannot send a repre- 


sentative to attend ‘Board meetings as a 


substitute for him. 
Personal Wrongs. 


Of course, individual or personal wrongs 
done to a diiector are in’ a different 
category, for example exclusion of a 
director from attending Board meetings. 
If a proper notice of a meeting’is not 
given he can sustain an’ action based 
on the default because it is a right given 
to him by statute. Similarly there can 
be a default by the company only if it 
were to refuse the right of inspection by 
a director on his demand. If a company 
refuses to supply copies of whatever docu- 
ment the director may require, or any 


statement as may be fancied by him,, 
when there is no statutory p-ovision for 


granting it, this cannot amount to any 
individual wrong done to him which can, 
rise give to any cause of action against 
the company or any of-its officers. “Such 
non-compliance cannot amount to any 
default statutorily speaking. 


N 


in 
It will, however, be a different matter 
if the Articles of a Company provide for 
the giving of copies of documents to 
directors when they ask for them. Sucha 
provision; if made, cannot be considered 
inconsistent with the Act, because 
this is a matter for internal adminis- 
tration and if the company wants to 
suffer willingly any inconveniences in 
this regard it can do so. The statute 
does not categorically say that he shall 
not be given copies ; it only does not pró- 
vide for the compulsory gcant of copies 
to a director when he asks for them. 
By so providing in the Articles, section.9 
is not attracted, nor is there any detri- 
ment to public interests. - 


Exception. 


However, we have seen that Rule 360 
of the Companies (Court) Rules, 1959, 
specifically provides that the director 
can himself take copies or extracts from 
the file of proceedings of liquidation and 
ifhe requires copies tə be made out he 
must pay the charges prescribed. Inter 
alia this supports our view that there is 
no such corresponding provision in the 
Act giving aright toa director to demand 
copies of other books and papers even on 
payment. If he is allowed such right in 
the winding-up, it is because this parti- 
cular file is not one of the books and papers 
to which he can have access when 
the company is normally working. 
This has to be treated under the cir- 
cumstances asa special case and for which 
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Central Government. Sub-section 4 (a) 
will be re-numbered as (4) and retained. 
Therefore, after the amendment comes 
into effect, the arguments supra in 
paragraphs 10, 11 and 12 on the construc- 
tion of sub-section 4 (a) in the context 
of sub-sections 4 (b), (e) and (d) can 
no longer be of any avail. The new sub- 
section (4) will stand by itself and will 
have to be construed on its own merits. 
Sub-section (4) will therefore read merely 
as “The books of account and other 
books and papers shall be open to ins- 
pection by any director during business 
hours”. The following will, therefore, 
still remain moot questions : (7) 
whether the director will have a right 
to walk into the office of the Company 
at any time without previous notice (as the 
Proviso to clause (b) of the present sub- 
section (4) will not be there) and (i) 
whether the director has further rights, 
over and above the right of inspection, 
to make copies and particularly cause to be 
‘made copies of the books of account and 
other books and papers (which are only 
the rights of the Registrar or Inspecting 
Officer and clause (c) of sub-section (4) 
will no longer be there). We have seen, 
however, that as sub-section (4) will still 
not be subject to section 163, the director 
can take not only extracts from the books 
etc., but make copies himself if he likes, 
and we have also seen this cannot be 
done by him by employing an agent, 
notwithstanding Vakharia’s caset. 


exception has to be provided and it has | 


been done, 


Yet anomalous. 


By the Companies (Amendment) Bill, 1972 
clauses (b), (c) and (d) of sub-section 4 of 
section 209are proposed to be deleted and 
replaced altogether by a new section 209-A, 
after section 209, concerning the rights of 
inspection of the Registrar and Officer 
of the Government authorised by the 


e 
RR 


4. (1948) 50 Bom.L.R, 140: LL.R. (1948) 
Bom, 439: A.L.R, 1948 Bom, gor, 
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AN INTESTATE’S DAUGHTER’S 
MARRIAGE EXPENSES 


By 


J. Duncan M. DERRETT, D.C.L., LL.D., 
Professor of Oriental Laws in the University 
of London. 


Iamsorry to say that the decision regard- 
ing marriage expenses in Karuppanna 
Goundar v. Chinna Nachammal', (Justices 
Kailasam and Ramaswami) was wrong, 
and regret the delay in explaining why. 
Not only will such problems occur often, 
but the principle of the thing must not 
be lost sight of, lest many similar ques- 
tions are wrongly decided by analogy 
with this judgment. The learned 
Justices did not consider the case of 
Rangubai Lalji v. Laxman*, (see my Critique 
of Modern Hindu Law, 1970, 275-6) followed 
in Ananda v. Haribandhu® and see Cont. E.D. 
v. Anari Devi, and Kanhaya Lal v. Jumna5. 
Rangubai demolished Shiramabai v. 
Kalgonda®, in which it had been held that 
‘the interest of a Hindu Mitakshara 
coparcener available for division under 
section 6 of the Hindu Succession Act, 
1956, will be such share in the property 
as would be allotted to him if a partition 
ofthe property had taken place immedia- 
tely before his death amangst the copar- 
ceners according to the rules of Hindu Law with 
the qualification that the rule of Hindu Law 
providing a share to the mother and mainten- 
ance and marriage expenses to the daughters 
must be treated as abrogated in view of section 
4 of the Ac?. It was the words reprinted 
here in italics which represented the 
incorrect law demolished in Rangubai’s 





1. (1974) 1 M.L.J. 27 : 87 L.W. 27. 
2. (1965) 68 Bom.L.R. 74 : ALR. 1966 Bom. 
9 


3. ALR. 1967 Orissa 194, * 
4. ALR. 1972 All. 179. 

5. ALR. 1973 Del. 160, 

6. (1963) 66 Bom.L.R. 351. 


Thi MADRAS LAW JoURNAL 


P1974 


case”, In all this discussion we must 
bear in mind that Tamil Nadu and 
Andhra do not permit widows to share 
at a Hindu Law partition of coparcenary 
property otherwise than under the Hindu 
Succession Act. 


The facts in Karuppanna’s case8 were these: 
P died in September, 1964 leaving five 
daughters, a widow and an only son, 
S. The fifth daughter was not yet married. 
At a partition the Courts below awarded 
her Rs. 2,500 towards her marriage 
expenses. It was argued against her that 
Nalla Lalitamba v. Yalle  Venkatalaxmi®, 
was against this award. That case 
indeed denied marriage expenses in a 
suit for maintenance, but (it was a 
question of daughters’ sharing equally, 
with sons in an intestate estate) the 
matter had not been argued from every 
angle. The Madras High Court had 
no binding authority on the point and 
the matter was referred to a bench for 
disposal on the point of law. Thiru 
T.R. Mani, claimed that the daughter 
obtained a share in her father’s interest, 
which might turn out to be much less 
than sufficient for her marriage expenses; 
moreover the textual Hindu Law still 
enabled her to have access to the joint- 
family funds for this purpose. The 
Justices concentrated on the Hindu Adop- 
tions and Maintenance Act, 1956, and 
held with emphasis and conviction that 
the daughter was not entitled to marriage 
expenses, since she had her intestate share, 
which was one-fourteenth of the estate. 
This is a small fraction, and illustrates 
the practical position very well. The 
learned Justices were entirely misled 
asto the proper approach to the ques- 
tion, and this can be explained very 


‘shortly. They agreed (page 35) it was a 


pity that daughters might be treated 





7. ALR. 1966 Bom, 169. 
8. (1974) 1 ML.J. 27. 
9. (1970) 1 An.W.R. 245. 
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unequally, but thought it could not be 
helped: they were mistaken. 


When a Hindu coparcener dies intestate, 
his share passes under the Proviso to 
section 6 of the Hindu Succession Act, 
and the relevant Explanation shows how 
his share is to be calculated. It will be 
that shareof the property which would 
have been allotted to him if partition 
had taken place immediately before his 
death. It should have been obvious 
that at any such partition the marriage 
expenses Of unmarried daughters must be 
deducted, before one can arrive at the 
net share (see Doerrett, IJntraduction to 
Modern Hindu Law, 1963, S. 550 (iii) and 
references there cited, also the amusing 
Srinivasa Rao v. Seshacharlu®, R.V. Manikka 
v. Thangavelut1, ` Nachiappa v. Muthu- 
karuppan!?, and Prithviraj v. Kutuka®. It 
is the net share that passes by succession, 
and would, in this case, have been 
subject to that wretched fraction; 1/14. 
The daughter would thus obtain her 
marriage expenses, viz., the agreed 
Rs, 2,500, plus the 1/14. 


I am confident that this is the correct 
solution. How could the learned Justices 
go wrong? Perhaps because they caught 
up a couple of unfortunate phrases, one 
from each side. Firstly the daughter’s right 
was presented as a right of maintenance, 
and the Court scrutinised the Hindu 
Adoptions and Maintenance Act, as if it 
were a code (which it is not), and as 
if it abrogated the joint-Hindu-family 
Law, which it does not. The bench paid 
attention to the position of the kept con- 
cubine. It is perfectly true that she no 
longer has a claim against her paramour’s 
share when it passes by succession (A. 





Io. (1941) 2 M.L.J. 406 : I.L.R. (1942) Mad. 
42: ALR. 1942 Mad. 106. 

11, (1963) 2 M.L.J. 297: Ai.R. 1964 Mad. 
35- 

12, LL.R. (1946) Mad. 858, 884: ALR, 
1946 Mad. 398 : (1946) 1 M.L.J. 310. 

13, AJ.R. 1970 Orissa 4. 


THE MADRAS LAW jOURNAL 


27 


Raja Gopalo v. A. Sitharamammat*; but the 
concubine -of a predeceased coparcener 
can still demand maintenance when the 
family’s assets are distributed at one 
of these deemed partitions caused by the 
death of another coparcener. In fact the 
right to marriage expcnses is a separate 
right, parallel to that of maintenance. 
It arises on the girl’s birth and 
is not associated with her father’s death 
(see the massive discussion at Gurantma 
v. Mallappa+*), Next they unfortunately 


caught up the phrase ‘textual law’. 
These two slips, insignificant in 
themselves misled them. The main- 


tenance statute of 1956 deals exclusively, 
so far assections 21 and following are 
concerned, with the duty of heirs 
(and legatees) of deceased Hindus 
to maintain dependants, provided 
these have no share in the 
estate. The order of ideas is simple: 
first you find the net fund, then you find 
the heirs to it, then you identify possible 
dependants, and then you scrutinise their 
claims. The learned Justices began two 
stages too late. Indeed, they were right 
in saying that since the daughter had an 
intestate share (her miserable 1/14) 
she could not claim maintenance under 
the Hindu Adoptions and Maintenance 
Act, section 22 (2) read with section 3 
(b) (ii). But she was not claiming any- 
thing of the kind: she was participating 
in the partition. Under Munralal v. Raj- 
kumar+8, as applied in Rangubai’s caset, 
(above), once female’s rights at a parti- 
tion have been determined they hold the 
assets, even if not physically separated 
for an absolute estate: it is their pro- 
perty. Marriage expenses have not 
been identified as such property yet 


oo, 


14, (1966) 2 S.GJ. 179: (1966) 2 M.L]. 
(S.G.) 17 : (1966) 2 An.W.R. (S.C.) 17: ALR. 
1965 S.C. 1970 (here at p. 32). 

15. (1964) 4 S.G.R. 497: ALR, 1964 S.G. 510, 

16. A.LR. 1962 S.C, 1493. 

17, ALR, 1966 Bom, 169. 
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but they will be one day, I am sure. 
That is the trend of the times. Finally, 
‘textual law’ is not a . happy phrase. 
The right to marriage expenses at a 
partition is Anglo-Hindu law, and is not. 
dealt with, still less abrogated, by the Act 
of 1956. , The joint-family law has been 
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left very much alone by the would-be 
‘codification’ as everyone ‘knows. So, 
my sympathies to Thiru T.R. Mani. 
He was on the ‘right track, and this 
case must be reconsidered eventually, 


1] 


IS NOT EX PARTE- EVIDENCE 
* EVIDENCE RECORDED ON THE 
MERITS OF THE CLAIM” FOR 
PURPOSES OF REFUND OF COURT- 
FEE EVEN IF THE EX PARTE 
DEGREE WERE TO BE SET ASIDE. 
AT A LATER STAGE BY DEFEN- 
DANTS’ APPEARANCE? 


By. i 


Sri K, BALASUBRAMANIAM, B.A.B.L.,. 


Advocate, _ Palmi. ' 


Ina recent decision of our High Court 
dated 7th September, 1973 reported in 
Easwaramoothy v. Ramakrishnan, it has 
been held by Mr. Justice N.S: Ramasamy, 
that under section 69 of the Tamil Nadu 
Court-fees and Suits Valuation Act XIV of 
1955 (hereinafter referred to as the said 
‘Act) the plaintiff will be entitled to an 
order for refund of half the Court-fees 
paid on thé plaint, even ifthe suit was dec-' 
reed ex parte in the first instance, but later 
the decree was set aside, on an applica- 
tion by the defendant and subsequently 
the suit was reported as settled out of 
Court. The learned Judge while observ- 
ing that “there is no direct authority 
on the’ point” has relied on 
Solamalai Mudaliar v. Vadamalai Muthiriar®’ 
Phani Bhusan Mukherjee v. Phani Bhusan 
Mukherjee? and Mst. Lakshmi Devi 
v. Roongta .& Co.4 The learned Judge’ 
has held that ex parte evidence’ should 
be treated ‘as ‘non est? once the ex parte 
- decree is set aside and it is ‘ no evidence 
atall’ and the same is ‘wiped’ out’. 
According to the’ learned Judge once the! 
ex parte decree is set aside the parties 
would bein the same position as they 
were before recording the evidence. 
Se 
1. (1974) 2 ML J. 137. oss 
2. (1912) 23 M.L.J 273: 16 I.C. 96. 
3. AIR. 1957Cal. 170, 171, 
4. ALR, 1962 All, 381, 
uMj—5 =i, 
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Under section 69 of'the Act, the plaintif 
is entitled to'refund of half the Court- fees 
paid under the following circumstances: 

(1) the suit should be dismissed as settled 
out of Court ; (2) and it should be ‘before 
any evidence has been recorded, on the merits 
of the claim’. ‘The expression ‘recording 
evidence on the merits of the claim’ has 
been used in the Court-fees Act in section’ 
12 also, in another context. The enact- 
ment is a fiscal enactment. Section 69 is 
a new provision introduced in the enact- 
ment of 1955. Evidence may be record- 
ed by Court in certain cases as provided 

for under Order 14, rule 4, Order 25, 
security for costs, Order 32, suits by’ 
or against minors etc., Order: 33, 
suits by paupers. ` The preliminary evi- 
dence that may be rccorded in all these 
cases is not evidence on the merits'of the 
claim. This new provision which sceks 
to do justice as between the State and the 
litigant has to'be viewed therefore in the 
light of te provisions of the Code’ regard- 
ing what is recordir g of evidencé on merits’ 
of the claim. 


Evidence may. be éither ‘oral or docu- 
mentary. In some casés there may not 
be any documentary evidence but only’ 
oral evidence.’ In such cases unless the 
suit is dismissed as settled out of Court’ 
before P.W. 1 or D.W. 1 is put-into ‘the’ 
witness box no question of refund will arise. 
In some cases the parties may without 
leading oral evidence mark the docu- 
ments by consent or ‘may examine the 
witnesses and ‘mark the documents. 
Tn all the aboye. cases the words ‘recording 
of evidence’ may take in: (a) recording” ° 
of oral evidence without marking docu- 
ments; (b) recording of oral evidence and’ 
marking the documents} (c) marking the 
documer ts without examining anybody. 
Hence, if any of the three acts’ is done, 
it will amount to evidence beirg recorded 


“on merits of the claim. Ever if docu- 


ments alone are marked the Court records 
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the same in its records as evidence let in. 
Hence to get an order for refund of 
Court-fees the suit should be dismissed 
as settled out of Court before the above 
stages are reached. Supposing a suit 
is compromised the decree to be passed 
thereon being one of dismissal, will the 
plaintiff be entitled to a refund of his 
Court-fee merely on. the plea that no 
evidence is recorded on merits? i 


Once the suit is decreed ex parle, evidence 
having been let in on the merits of the 
claim, what is the effect of the evidence 
if the ex parte decree is subsequently set 
aside? According to the learned Judge’s 
ruling evidence recorded -is ‘no evidence 
at all’ and it is ‘wiped out’ and should be 
treated as ‘non est’ once the ex porsa decree 
is set aside. 


A study ofthe case-law in this aspect 
will reveal that the original evidence has 
to be viewed with reference to the rights 
of the defendant after the ex parte decree 
js set aside. 


Ramaswamy, J., has relied upon Solamatai. 
Mudaliar v. Vadamalai Muthiriar®. In 
that case a pro-note which was admitted 
and marked while recording ex parte 
evidence was objected to by the defen- 
dant after the ex parte decree was set 
aside as not being properly stamped. 
The plaintiff relied upon section 36 of the 
Stamp Act and contended that the docu- 
ment having been admitted in evidence 
once, could not be objected to. The 
learned Judge held that once the ex parte 
decree is set aside the trial had to com- 
mence. de-novo and the defendant can 


object ` to the admissibility of the docu- - 


ment. It is to be noted that this case 
was decided with reference to the rights 
of the contesting defendant to cross- 
examine the witness already examined 


5 (1912) 23 M.L.J. 273: 16 J.G, 96. 


‘LAW JOURNAL 


[t974 


by the plaintiff after the decree was set 
aside and the suit was restored. 


In Selvarayan v. Amalapoorvanandham® also, 
it was held that when the ex parte decree is 
set aside all proceedings from the stage 
of the defendant’s non-appearance | is 
set aside. 


The above two decisions were considered 
in Doraiswamy Reddiar v. Ella Reddy and 
others?, The Division Bench held that 
the defendant is not bound by proceedings 
which had taken place in his absence, 
and such proceedings have not become 
final as against him. The Bench 
further held that Solamalai Mudaliar’s 
case®, Selvarayan’s Case’ do not prevent 
the plaintiff from choosing to treat 
the evidence given by him at the 


_ ex parte trial, as evidence after the ex parte 


decree had been set aside and a fresh 
trial had commenced. The Bench fur- 
ther held that it will be an idle farce to 
once again examine the plaintiff to enable 
the defendant to cross-examine the plain- 
tiff. . The plaintiff can very well Say 
that his previous evidence is enough, 
The main consideration is that no preju- 
dice should be caused to the defendant. 
A careful reading of the above decisions 
will clearly reveal that the evidence re- 
corded previously was, not considered as 
‘no evidence or non est or having been 
wiped out’. The decision in Doraiswamy 
Reddiar’s case’, is still .good law. This 
decision does not seem to have been 
brought to the notice of N. S. Rama- 
swamy, J. 

The decisions in Venkata Rao v. Lokrev 


Galreddy?, Phani Bhusan v. Phani Bhisan}° 
and Lakshmi Devi v. Roongia © Co.!2 





6. 55 M.LJ, 262: 112 LG. 691: 
Mad, g6g (2). 

7. A.J.R. 1956 Mad. 633. 

8. (1912) 23. M.L.J. 273: 

9. (1970) 1 An.W.R. 920. 

10. ALR. 1957 Cal. 170. 

tr, AIR. 1962 All, 381 
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cited before the Judge lay down that the 
evidence taken while the defendant was 
ex parte is not binding on him and will 
not be admissible against him. The 
above two decisions do not lay down that: 
the previous evidence taken while the. 
defendant was ex parte was nonestetc..Allthe 


above decisions were considered in Venkata . 


Rao v. Lokrev Galreddy1? by Justice Nara- 
simbam and the learned Judge has held 
that the plaintiff could very well inform 
the Court that the prior eviderce might 
be taken to be evidence tendered afetr the 
fresh trial had commenced. 

A Full Bench of the Andhra Pradesh 
High Court in Azis Ahmed Khan v. 
T.A. Patel after considering the case-law 
(Venkata Rao v. Lokrev Galreddy2 not’ 
referred to) referred to the above 
authorities, differed from Doraiswamy 
Reddiar v. Ella Reddy and others*4 and held 
that the previous evidence is non est and 
not binding on the defendant and not a 
legal evidence so as to attract section 33 
of the Evidence Act, even if the fresh 
trial is also ex parte. 


In Sheik Muhamad Maracayar v. Muhamad 
Ibrahim15, Mr. Justice Natesan had to 
consider a case where a suit filed or the 
basis of a mortgage by deposit of title 
deeds, was decreed ex parte after examin- 
ing P.W. 1 and Exhibits A-1 to A-17 
being marked. Later the ex parte decree 
was set aside and the defendant filed a~ 
written statement and after issues were 
framed the suit was posted in the list. 
Before the case was: taken up for trial a 
compromise was filed and in the compro- 
mise it wasstated that since after the terms 
of the compromise the ‘suit was settled 
out of Court refund of half the Court fee 





12, (1970) 1 An. W.R. 320. 

13. A.R. 1974 Andh, Pra, 1. 
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may be ordered. Since the compromise 
memo. pleaded for recording of compro- 
mise the refund was refused by the Judge. 
But in the last paragraph of the judgment 
the learned Judge observed that ‘it is 
unnecessary ta consider whether merely 
recording of evidence on merits at an 
earlier stage of the suit will by itself debar 
the plaintiff from claiming refund of 
half Court fee, if later the suit is got dis- 
missed as settled out of Court’. 
7 


In Ramaswamy Nadar v. Subbusamy Iyer1®, 
Justice Natesan had ta consider a case 
wherein, when the case came up for hear- 
ing, after Exhibits A-1 and A-2 were 
marked before any oralevidence could be 
recorded, the suit was reported as settled 
out of Court. The learned Judge con- 
sidered the scope of section 69 and section 
12 of Act XIV of 1955 and held that the 
marking of Exhibits A-1 and A-2 related 
to the merits of the claim ard are thus 
made part of the record, 


On a careful consideration of the case-law, 
the value to be attached to the evidence, 
taken while the defendant was ex parte, 
which was subsequently set aside, depends 
more upon the rights of the defendant after 
the suit is restored and that no prejudice 
should be caused to him. In cases 
even after the ex parte decree is set aside 
and the suit restored to file, even 
if the defendant remains ex parte, so far 
as the Madras High Court is concerned 
as per Doraiswamy Reddiar’s casei” the 
evidence taken in the first instance is 
not wiped out or treated as non est but 
can be still treated as evidence on the 
merits of the claim, to enable the Court 
to passa fresh ex parte decree. If so 
the previous evidence is still on record 








16, (1967) 1 M.L.J. 4:78 LW, 752: ALR, 
1967 Mad. 180. 


17. A.IR, 1956 Mad, 633, 
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and section 69 will not be attracted to 
enable the: Court to grant refund of 
Court fees to plaintiff on the ground 
that’ there is no evidence on the merits 
of the claim and viewed in that light and 
further as already submitted at the begin- 
hing the emphasis according to the new 
provision is more on evidence on merits 


£ 
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and evidence not on merits and the right 
to refund may have to be based only on 
this distinction. 


Considering all these the decision in 
Easwaramoorthy’s case?8 may require fuller, 
consideration by a Bench. 


aaiae aa a, e e 


18, (1974) 2 M,L.J. 137 
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BOOK REVIEW - 


THe Encoussn LecaL Am -'Sysrem : Irs 
History AND Prinarwies by Seton Pollock, 
1974. (Publishers: - Orient Longman, 
Bombay, ‘Calcutta, New Delhi and 
Madras.) Price Rs. 25. . 

There has been quite for some time a 
ferment of vocal concern in the matter of 
providing legal aid. The provisions of 
the Civil Procedure Code, relating to 
pauper suits and appeals and the system 
of State briefs in referred trials on the 
criminal side do not touch even the fringe 
of the problem. Equality under the law 
and equal protection of the law will be a 
myth if justice is not within the reach of 
the poorest segments in society. In other 
words, no man should be denied his rights 
at: law for want of means. 


In England a system of legal aid based on 
charity gave place to a system of legal aid 
based on civil right with the enactment of 
the Legal Aid and Advice Act, 1949. 
Shortcomings in the Act which had pre- 
vented the scheme from achieving its 
social potential were removed ‘by the 
Legal Advice and Assistance Act, 1972. 
The stages which had led to the passing of 
the 1949 Act in England, the declaration 
of intent underlying the Act, the principles 
built into the Scheme envisaged by the 
Act, the structure of the scheme in outline; 
the way in which it operates, the extent to 
which it still falls short of achieving 
Parliamentary expectations and the means 
by which the shortcomings of the Act can 
be overcome are set out, in the book 
under notice, vividly and with remark- 
able clarity. 


The principles underlying the Scheme are: 
(2) Courts and legal services’ must be 
available to all irrespective of means ; 
(it) those availing of such facilities must 
pay towards the costs of the services 
having regard to their actual resources’; 
(iii) the services provided must be of the 
same quality as are available to those who 
pay including the right to choose the 
legal adviser ; (iv) the lawyers providing 
the services and also those responsible for 
the administration of the Scheme must 
remain professionally indépendent ; (v) 
no restriction must be imposed either on 
the lawyer or the client other than what 
may be required to prevent abuse of the 
facilities provided; (vi) ‘the lawyers 
should receive fair ‘and reasonable 
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remuneration for the work .done and ; 
(oii) the residual cost must be borne by 
the community. 

The author states frankly that legal aid 
can develop from more ‘than one starting 
point and in diverse ways and that each 
system must be related to its own back- 
ground and with an eye always upon the 
future. The book is excellently written 
and makes interesting reading throughout. 





LEGISLATION : PRINCIPLES AND PRACTICE 
by M. Ruthnaswamy, First Edition, 1974. - 
(Published by D. K. Publishing House, 
Delhi-t10035). Price Rs. 45 :$ 9. 

As the author points out, though a late- 
comer in the political life of peoples, 
legislation has now come to fill a large 
place therein and seems to be making up 
for the time lost. There is no doubt 
that legislation in this country is proceed- 
ing at a fast and furious rate. In an age 
when every institution is challenged to 
justify itself the legislatures form no excép- 
tion. Their justification will lie not in 
the quantity but in the quality of their 
output and in their functioning as institu- 
tions of liberty and: progress. 

The book is divided into two parts. Part I 
consists of 16 chapters dealing with various 
aspects concerning legislation viewed his- 
torically. The 16th Chapter carries the 
captivating caption. “Thus far and no 
farther : Limits of legislation ”. Part II 
is designed to serve as a practical guide to 
the new entrants to the legislature and 
has not concerned itself with the details 
of Parliamentary procedure. A feature 
of this book is the attempt to estimate the 


.€conomic consequences of recent legisla- 


tion. 

The author’s survey of the principles of 
legislation in history and the influence 
exer.ed by diverse factors like „religion, 
morality, reason, utilitarianism, humani- 
tarianism, economics, science, socialism, 
communism and the philosophy of welfare 
state is masterly and packed with a wealth 
of information. 

The author’s remark in regard to State 
enterprises : “The business of Govern- 
ment is Government not business” (p.1 53); 
will find large acceptance. The author's 
observations: “Itis a question whether 
the Presidential address serves any pur- 
pose”’ (p. 203); a common civil code 
regulating marriages, family relationships, 
property, inheritance, succession, by way 


34 


of permissible legislation, leaving those 
who want to live under their personal 
laws to do so, will act as a symbol of 
national unity of India (p. 219) ; 
“ tokenism ” seems to be one of India’s 
contributions to the arsenal of legislative 
practice (p. 25g) etc.; are interesting as 
well as thought-provoking. 

The book is a study in depth by a reputed 
scholar with rich experience of the func- 
tioning of the legislatures both in the pre 
as well as post-independence periods. 
The author’s style is vivid and interspersed 
with humour. The book is of asborbing 
interest throughout and will serve as a 
valuable addition to the literature on the 
subject. 


—-= 





PUBLIC INTERNATIONAL Law oF PEACE by 
A. K. Pavithran, 1974. (Publishers : Orient 
Longman Ltd., 36-A, Annasalai, Mount 
Road, Madras-600002). Price Rs, 18. 


The book is intended to meet the require- 
ments of law students. It is claimed that 
the book has not failed to take in “ the 
durable and dynamic dimensions of inter- 
national. jaw ”. The implications of the 
rather alliterative phrase are somewhat 
doubtful as international law is only an 
inchoate code of doctrine over which the 
formulae. of expediency get the better of 
justice and the institution has no manda- 
tory authority. 

The book is divided into two parts. Part I 
is introductory dealing with matters preli- 
minary to a study of international law 
principles, and Part II deals with the 
several topics of international law like 
Subjects of international law, Recognition 
of States, State succession, Objects of 
international law, Jurisdiction of State, 
Legal responsibility of States, Individuals 
in international law, Treaties, Interna- 
tional institutions etc. The author is a 
convinced optimist believing in the certain 
emergence of a world order and pleads for 
a revaluation of international law with 
scope broadened and deepened. .The 
author has given a sound exposition of the 
principles analytically.’ He has taken 
note of all the leading decisions. His 
statement of law is clear and helpful. A 
study of the book will benefit students 
both with reference to their immediate 
objective and to their comprehension of 
the proper -perspectives. 
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Tae Law or Marine INSURANCE IN 
Inna, by A. B. Gandhi, First Edition, 
ist February, 1974. (Published by Milan 
Law Publishers, 15/2, Navjivan, Bombay- 
400008). Price (in India) Rs. 27-50 ; 
(Foreign) £ 3. 

The marine law in its development has 
been the law of sea-faring people of the 
world and is substantially the law mer- 
chant. Insurance connected with mari- 
time commerce was the first in history. 
The law of marine insurance is a product 
of the law of contract and marine law. 
It belongs wholly to the domain of the 
municipal law of each State. In India, 
the law relating to marine insurance is 
contained in the Marine Insurance Act of 
1963, whose provisions have been largely 
borrowed from the English Marine Insu- 
rance Act of 1906. Liability in respect of 
risk, pertaining to the carriage of goods by 
sea undertaken by the insurer, is built 
round the principle of ‘ proximate cause °, 
i.e. the predominant and determining 
cause which occasioned the loss. The 
author has presented the principles in the 
light of the leading decisions in England 
and India, in a simple and intelligible 
form. Students, lawyers and commercial 
men will find the book helpful. 


Company Law Simpuirmep by Khorshed 


D. P. Madon, Third Edition, 1974. 
(Publishers : Progressive Corporation 
Private Ltd., Bombay-400001). Price 
Rs, 7-50. 


Company law in this country is contained 
in the Companies Act, which is one of the 
longest enactments on the statute book. 
To present an accurate and dependable 
statement of the law in outline in a simple 
and lucid manner is quite an art. The 
author has accomplished the task success- 
fully in the book under notice. The book 
has been written chiefly for the benefit 
of the students but it will be of great help 
to company executives as well. The ex- 
position of the law is topic-wise in’ the 
light of the leading decisions, English and 
Indian. The book is bound to prove 
popular. 


Civil Procepure Cove, by A. K. Pavithran 
and S. Venkataraman, 1974. (Publishers : 
Orient Longman Ltd., 36-A, Annasalai, 
Mount Road, Madras-6o0002). Price 
Rs. 16. : 


I) 


Rules of procedure are a sine qua non for 
the advancement of substantive rights. 
-But they are usually technical, drab and 
complicated. The Civil Procedure Code 
with its 158 sections and 51 Orders packed 
with rules is no exception. But, to a 
lawyer, a more than nodding acquaintance 
with the provisions of the Code is a stern 
necessity as they form his tools of the trade. 
A law student stands similarly placed and 
cannot neglect a study of the Code. To 
give a picture of the provisions of the Code 
in a simple, intelligible form, easy to grasp 
and bereft of technicalities so as to appeal 
to students will be no mean achievement. 
The authors have done this successfully in 
the book under notice. The book gives a 
bird’s eye view of the provisions of the 
Code adverting to leading decisions. 
The presentation of the principles is topic- 
wise, practical and in a manner which will 
hold the attention of readers. The book 
is a boon to law students. 


Tue JupGMENTs AND How To WRITE 
Tue by S. D. Singh, Third Edition, 1974. 
(Publishers: Eastern Book Company, 
34, Lalbagh, Lucknow, 226001). Price 
Rs. 20. 


Every Judge or Magistrate has his own 
style of writing judgments. The Proce- 
dural Codes give some guidance but not 
all that may be needed. The Civil 
Procedure Code definition of ‘ judgment ’ 
as a “ statement given by the. Judge of the 
grounds of a decree or order’ focusses 
attention on the end purpose or object of 
the judgment and does not go further. It 
is trite advice that a judgment should be 
clear, coherent, concise and not -prolix. 
Also judgments fall into different classes 
and patterns depending on the. nature of 
the case, civil, criminal, small cause etc. 
Writing a good judgment is often the 
result of experience and not of mastery of 
copy book maxims. Still a sound ‘know- 
ledge of the principles — theory as well as 
practice — that should guide the writing 
of a judgment is a “must” for every 
entrant into judicial service. The book 
under notice deals with the different facets 
and aspects of a judgment from a practical 
point ‘of view taking note of observations 
in decided cases relevant for the purpose. 
In Appendix I there is a Note for candi- 
dates for judicial service. Appendix II 
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-gives model judgments in civil cases and 


Appendix ITI judgments in criminal cases. 
The author is a Judge of the High Court 


-with much experience and has given a 


practical bias to the problem. His exposi- 
tion is highly valuable and instructive. 
Readers will find the book stimulating and 
profitable. 


Tue Liasiuiry or RAILWAYS as CARRIERS 
IN Inp1a, by A. B. Gandhi, First Edition, 
Ist January, 1974. (Published by Milan 
Publishers, Bombay-400008). Price 
Rs. 35. 


Railways in India have been nationalised. 
They constitute the biggest transport 


System in the country. The Railway 


administration has become the common 
carrier but stands distinguished in the 
matter of liability for loss from road trans- 
port carriers. The latter are under the 
purview of the Carriers Act of 1865. The 
Railways are governed in the matter by 
Chapter VII of the Railways Act of 1890, 
and the amendments effected in 1961. 


`A feature of the Act is its adoption, of the 


two rates system applying to goods sent at 
the ‘ Railway risk rate’ and goods sent 
at the ‘ Owners risk rate’. In the latter 
case the liability of the railway for loss 
continues to be what it was before the 1961 
amendments. 


The book under notice provides an ex- 
haustive commentary on the Carriage part 
of the Railways Act with the relevant 
Coaching Rules. The text of the Act is 
also given. Case-law has been noticed 
adequately. The comments are analytical 
and easy to follow. The book will be 
useful to lawyers, students and commercial 
men, 


THe Law or Premises TENANCY ‘AND 


-APARTMENT Ownersuip, by Anil Ranjan 
- Biswas, First Edition, 1974. 


(Publishers : 
M/s. Chatterjee Publishing Concern, 
Calcutta-5). Price Paper back Rs. 21. 


Ruro-urban movement has taken an 
irreversible turn in this country due to 
increasing industrialisation and greater 
employment opportunities in urban areas. 
Too many people to be accommodated 
with too little accommodation available 
has given rise to problems like exorbitant 
rent and arbitrary eviction ete. To cope 
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with these matters large-scale legislation 
has been undertaken in the different 
States. The concepts of ‘ premises ten- 
ancy’ and ‘apartment ownership’ stem 
out of urbanisation and form the two 
planks on which the law of urbanisation 
stands — one controls letting and rent and 
the other provides ownership to purchasers 
and lessees. The West Bengal Premises 
Tenancy Act, 1956 covers the former and 
the West Bengal Apartment Ownership 
Act of 1972 and the West Bengal Apart- 
ment (Regulation ‘of Construction and 
Transfer) Act, 1972 together control the 
latter. 


The book under notice gives the texts of 
these Acts with a section-wise commentary. 
The annotations ‘are highly informative. 
-The juristic principles underlying the 
provisions are elucidated and the case law 
-is fully covered. The book will be helpful 
to lawyers, legislators and students of 
‘comparative tenancy laws. 


An INTRODUCTION To Sares-Tax Law IN 
INDA, by Chavali Suryanarayanamurthy, 
First Edition, 1973. (Published by C. V. 
Chainulu, P.B. 1823, Chikkadapalli, 
Hyderabad). Price Rs. 10. 


Sales-tax is a fruitful source of revenue 
contributing about 20% of the States’ 
revenues. The law relating to it is con- 
tained in the Central Sales Tax Act and 
the different States enactments. Sales 
tax is a tax on the sale of goods and not 
on the goods themselves. But questions 
like what are ‘ goods’, what is ‘sale’, 
when does property in the goods passes 
etc., for the purposes of the Sales-tax 
legislation have given rise to considerable 
case-law. The author who has been 
taking special interest in this branch of the 
law has, in this book, provided a handy 
and dependable guide serving as an intro- 
-duction to Sales Tax law. The funda- 
mental principles of the law have been 


presented competently and lucidly. Stu- ` 


dents as well as lawyers will profit by a 
study of the book. 


MAINTENANCE OF INTERNAL SECURITY 
Act, 1971 by S. T. Mehta, First Edition, 
1974. (Publishers: Vora Prakashan, 
Ahmedabad). Price Rs. 3-50. 
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The Maintenance of Internal Security 
Act has replaced the earlier Preventive 
Detention Act on the statute book. The 
Act is designed to enable the Government 
to deal with urgent situations disturbing 
public order, internal security of.the State 
‘or essential supplies or services. Only 
recently it was suggested that action can 
be taken under the Act, even against black- 
marketeers and for bringing out hidden- 
stocks of food-stuffs and other essential 
‘articles. There is always the possibility 
that the executive may abuse the power 
given under the Act. In such cases red- 
ress has necessarily to be sought from 
the Courts. The application of the provi- 
sions of the Act has come up before the 
Courts on a number of occasions and some 
important decisions have been rendered. 
The author has brought together the 
provisions of the law:and the leading 
decisions indicating their significance. 
The booklet under notice is a welcome 
publication. 


GENERAL Principtes oF Inpran Law by 
Dr. Rustom S. Davar and Dr. Khorshed 
D. P. Madon, Seventh Edition. (Publi- 
shers: Progressive Corporation, Bombay). 
Price Rs. 14/. . 


“Every one is presumed to know the 
law” is a trite and ancient adage. but it 
is not always easy to get at it. Ina 
single handy volume the authors have 
given a picture of the general principles 
of the law with which a person should 
be acquainted and their sources. The 
sketch covers the Constitution of India, 
the law of Contracts, the law relating 
to Negotiable instruments, the law relat- 
ing to partnerships, the law concerning 
Transfer of Property, the principles of 
the law of Torts the law covering the 
Trial of Actions -and Execution Pre- 
- cedure. 


The book under notice is a very readable 
and intéresting book written in simple 
and lucid style. It has an appeal not 
only to students of law or commerce but 
also to laymen. The book is bound to 
help them in understanding and appre- 
ciating the salient principles of the law. 
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THE POWERS OF THE PRESIDENT 


UNDER ARTICLE 74 OF THE : 
CONSTITUTION OF - INDIA. 


By 


E. V. KUMAR, B.SC., B-L., District Mursif, 
- l Karaikal. f x 


INTRODUCTION ; 


The powers of the President under the 
Constitution of India are a subject-matter 
of controversial discussion since the 
birth of the Constitution. Several 
eminent Jurists and Judges have expres- 
sed their views on the real and substantive 
powers which the President of India 
derives from the Constitution. 


As a person who had an opportunity of 

` doing research work on this very topic, 
I want to share my thoughts with others, 
on this controversial subject. 


I desire to. place certain salient and: vital 
features in the Constitution’ which 
thinking minds can pondet over. 


„Two Vorczs 


‘In this present srele I content iiye 
with a discussion ` on .the scape . of the 
powers of the President (vis a vis) the 
‘advice. of the Council ‘of Ministers ‘and 
refrain from going into the other powers 
of the President. Two voices are heard 
in the din of controversy over this aspect. 
One is that‘the President being the Consti- 
tutional head is bound to follow the ‘aid 
‘and advice’ of the Ministry and the other 
- is that the President is not a mere figure- 
head but has got substantial powers and 
the Constitution .does not oblige him -to 


heed the advice of the Council of Ministers, . 


The pioneers.of the second school of 
thought mainly base their argument in 
support of their views on the factors that 
(1) the Constitution does ‘not provide 
that the President shall be bound. by the 
aid and advice of the Ministers, (2) The 
President being committed to the Consti- 
jJ-7 
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tution is bound to preserve the provisions 
of the ‘Constitution than to scuttle it 


_. on the advice of the Ministers, (3) The 


structure of the Constitution. being a 
federal one, the President must have 
vital powers to resolve any conflict bet- 
ween the State and the Centre for main- 
taining the federal structure. 


The jurists who, belong to the first school 
of thought say that the real power of the 
executive lies with the cabinet and the 
will of the people being reflected by the 
Council of Ministers, the President is 
bound by the advice of the Ministers and 
he shal] not be given powers to choke the 
will of Parliament. : 


Tue POSITION OF INDIAN PRESIDENT - 


To understand and appreciate the above 
topic, it is necessary to know what is 
the real position of the Indian President 
in our Constitution. I do-not believe in 
comparing one head of State with the 
heads of other States, ‘who derive their 
powers under différent constitutions and 
circumstances, but it is important to 
know whether the act of following the 
advice of the. Gouncil of Ministers is 
in existence in other States and if so with 
what differencés. : 


We have framed our Constitution on 
the basis of Parliamentary Democracy. 
Ours is not Presidential form of Govern- 
ment as in the United States of Ametica. 


The. powers of the Indian President 


when compared with the American 
President are undoubtedly meagre. The 
American President is elected by the 
people of the State as a whole. He is 
the head of the executive whereas: our 
President is the head of State alone. The 
American President is clothed with 
enormous powers. “The President of 
the United States” Laski observes, “is 
both more or less than a king, he is also 
both more or less than a Prime Minister” 7 


Om 
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In short the President of the Union of 
India can have no comparison with the 
President of United States of Ameriċa. 


The position which is akin to the Indian 
President is that of the monarch of 
England. Dr. Rajendra Prasad in the 
Constituent Assembly, expressed:— 


“We have adopted more or less the posi- 
tion: of the British monarch for the 
President”. 


Though our President i is elected; the same 
system of Parliamentary executive as 
in England was introduced in our Consti- 
tution, reducing the President to a Consti- 
tutional head, the real powers being 
exercised by the Ministers. The follow- 
ing words of Dr. B. R. Ambedkar during 
the debate in the Constituent Assembly 
of India‘correctly portrays the President. 


“He is the head of State but not of 
the Executive. He represents the nation 
but does not rule the nation. His place 
in the Constitution is that of the ceremo- 
nial device on a seal of which the nation’s 
decisions are made known’’. 


It is in this background we will have to 
probe into the powers of the President, 
especially, the extent to which he has to 


follow the advice and decisions of the, 


Council of Ministers. 


ARTICLE 74 >- ` 
It is Article 74 of the Constitution 
which has to be looked into to 


determine the powers of the President. 
Article 74 reads as follows:— 


“t, There shall be a Council of Minis- 
ters .with the Prime.Minister as the Head 
to aid and advise the President in the 
exercise of his functions. : 


2, The question whether any and if so 
what advice was tendered by Ministers 
‘to the President shall not Be inquired 
‘into by any Gourt”. 
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-for reconsideration of the matter. 


i?e 


To consider the spirit and intendment of 
thé above Article we will have to neces- 
sarily go through the Constituent 
Assembly debates which give the line 
of thought and reason for framing this 
Article. As stated by me earlier’a set of 
eminent jurists interpret this Article 
strictly in accordance with its language 
and conclude that there is nothing in it 
making the President to follow the ‘aid 
and advice’ of the Ministry. They draw 
strength to their views from Article 74 (2) 
which bars the jurisdiction of the Court 
to inquire about any such advice. ‘To 
these jurists the President is not a mere 
a ‘rubber stamp’ and can reject the 
advice of his Ministers, if it involves a 
line of action which according to him 
is unconstitutional. They hold the view 
that as the head of the executive the 
President should not be made to follow 
the decisions of the Ministry and should 
be given the powers to use his ‘discre- 
tion’. But, with great respect to these 
jurists, I wish to point out that the 
Article should not be construed in the 
strict sense of its language and has to be 
broadly interpreted, taking into consi- 
deration the debates in the Constituent 
Assembly on this Article and also the 
position of the President as intended by 
the Constitution-makers, 


Let us now consider the contentions of 
the learned men belongirig to the second 
school of thought. They contend that 
the President having taken ‘an oath to 
preserve the Constitution under Article 
6o, should not be compelled ta ‘just’ 
follow the advice of the Ministers even 
if he feels that he has to act unconstitu- 
tionally if he acts on such advice. 
According to me it is only an imaginary 
fear. If such a situation. arises the 
President can address Parliament by 
virtue of his powers under Article 86. 
fle can express his feeling to, Parliament 
If he 


IT} 


convinces Parliament of his views, then 
the cabinet is bound to, revise ‘their 
advice’. On the other hand, if the 
opinion of Parliament is. that ‘such 
‘advice’ is vital in the interests of the 
. Nation and, there ‘cannot be any un- 
constitutionality in following such 
‘advice’ the President has to bow down 
to the will of the people. If an Act of 
Parliament to which’ the President gives 
his assent is unconstitutional, it is for 
the Supreme Court to strike it down 
‘as ultra vires of the- Constitution. . The 
‘President as.a single. individual should 
not be given powers to give the go-by 
to the will of Parliament. 


They siext contend that for maintaining 
the federal structure of the Constitution 
and the harmonious relationship of the 
Union and the States, the President should 
have powers independent. of the ‘advice’ 
of the Ministers. According to me this 
contention need’ not be given undue 
importance. The relationship of the 
Union and the States are well-defined, and 
demarcated under Chapter IX of the 
Constitution itself. The role of the 
President in solving any such difference 
between the States and the Union can 
only be persuasive. When the, cabinet 
and Parliament act in accordance with 
the provisions of Chapter IX the Presi- 
dent cannot refuse to follow such advice, 
as he will be violating the provisions of 
the Constitution. The jurisdiction is 
given to the Supreme Court under 
Article 131 of the Constitution to resolve 
any dispute between the States and the 
Union. I may state here the views of 
Sir Alladi- Krishnaswami. Aiyar -on 
Article 44: | n aa 

“The one point which the President 
misses in the Note is that though the 
executive power is technically vested 
in the President, just as the same is 
vested in the Grown in, England, under 
Article 74 of the Constitution a Council 


Mr. 
‘in the Draft Constitution which binds 
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of Ministers: with the Prime Minister as 
the héad has to aid and advise the 
President in the exercise.of his functions. 
Article. 74 is all pervasive in its character 
and doés' not make any distinction 
between one kind of function and another. 
It applies to every function and power 
vested in the President, whether it relates 
to addressing the House or returning 
a Bill for re-consideration or assenting 
or with-holding assent to the Bill. It 
will be constitutionally improper for the 
President not to seek to be guided by the 
advice of his Ministers in exercising any- 
of the functions legally or technically 
vested in the President. The expression 
‘aid and advise’ in Article 74, cannot be 
construed so as to enable the President 
to act independently or against the 


-advice of the Cabinet’’. 


It is further stated that there is nothing 
in Article 74 to make it obligatory on 
‘the President to follow the ‘advice of 
the Council of Ministers’, As I have 
stated’ earlier, the Article has to be 
interpreted only in the background of 
the Constituent Assembly debates, which 
reflect: the mind of the founding-fathers 
‘in framing this Article. We will have to 
consider the present and the future 
circumstances under which this Article 


‘is likely to be used and interpreted. 


The debates in the Constituent Assembly 
pertaining ‘to this Article make it clear 
that the members wanted the President 
to be bound by the ‘advice’ of the Council 
of Ministers. In this context I have 
extracted ‘hereunder certain discussions 
of the Members in the Assembly:— 


President—Where is the provision 


the President to act in accordance with 
the advice of the Ministers? 


Hon’ ble Dr. B.R. Ambedkar.—I am sure that 


; there is a provision and the provision is 


40 


that there shall be a Council of Ministers 
to aid and advise the President in the 
‘ exercise of his functions. 


Mr. President.—Since we are having this 
written Constitution, we must have that 
clearly put somewhere. l 


Howble Dr. B. R. Ambedkar. Though 
I cannot point it out just now, I am 
sure there is a provision. I think there 
is provision that the President will be 
bound fo accept the advice of the Minis- 
ters. In fact, he cannot act without 
the advice of his Ministers. 


Some Hon'ble Members.—Article 61 (1). 


Mr. ` President.—It only lays down the 
duty of Ministers, but it does not lay 
down the duty of the President to act 
in accordance with the advice given by 
the Ministers. It does not lay down that 
the President is bound to accept the 
advice. Is there any other provision 
in the Constitution? We would not be 
able even to. impeach him, because he 
will not be acting in violation of the 
Constitution, if there is no provision. 


The Hon’ble Dr. B. R. Ambedker—May 
I draw your attention to Article 61 
which deals with the exercise of the Pre- 
sident’s ‘functions. He cannot exercise 
any of his furictions, unless he has got 
the advice, ‘in the’ exercise of bis func- 
tions’, It is not merely to ‘aid and 
advise’, ‘In the exercise of his functions’, 
those are the most important words, 


Mr, President—I have my doubts if this 
word could bind the President. It only 
lays down that there shall be a Council 
of Ministers with the Prime Minister 
at the head to aid and advise the Presi- 
dent in the exercise of his functions. It 
does not say that the President will be 
bound to accept that advice. 


The Hon'ble Dr. B. R. Ambedkar.—If he 
does not accept the advice of the existing 
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Ministry, he shall have to find some other 
body of Ministers to advise him. He 
will never be able to act independently 
of Ministers, ' 


Mr. President. —Is there any real difficulty 
in providing somewhere that the Presi- 
dent will be bound by the advice of the 
Ministers? 


The Hon'ble Dr. B. R. Ambedkar. —We are 
doing that. If I may say so, there is a 
provisionin the Instrumentof Instructions. 
In 1951 there was a patent conflict of 
opinion between the President and the 
Prime Minister on the aspect of Presi- 
dential powers in relation to the advice 
given by the Ministers. Pandit Jawahar- 
lal Nehru then pointed out:— 


“These are serious matters of great consti- 
importance. They might 
involve a conflict-between the President 
on the one side and the Government and 
Parliament on the other. They would 
inevitably raise the question of the 
President’s authority and powers to 
challenge the decision of Government and 
of Parliament. The consequences would 
obviously be serious, 


¢ 


I do not wish to say much on this subject 
except that, in our view, the President 
has no power or authority to go against 
the will of Parliament in regard to a Bill 
that has been well considered by it and 
passed. The whole conception of con- 
stitutional government is against any 
exercise by the President of any such 
authority”. 


The Attorney-General also gave his 
candid opinion explaining that’ the 
President under Article 74 is bound to 
accept the advice of the Ministers. 


The British Parliamentary system is 
followed in our Constitution. It is the 
legislature which is supreme under the 
Constitution. In Ramjawaya Kapur and 


IT] THE MADRAS 
others v. State of Punjabt, the Supreme 
Court has observed: a 


“Our Constitution, though federal ‘in 
its structure, is modelled on the British 
Parliamentary system where the - execu- 
tivé is deemed to have the. primary 
‘responsibility for the formulation of 
governmental policy and its transmission 
into law though the condition precedent 
to the ‘exercise of this ‘responsibility is 
its retaining the confidence of the legis- 
lative branch of the Statė. ........+. 
The Cabinet enjoying, as it does, a majo- 
rity in the legislature concentrates in 
itself the virtual control of both legisla- 
tive and executive functions, and as the 
Ministers constituting the. Cabinet are 
‘presumably agreed on fundamentals and 
act on the principle of collective respon- 
sibility, the most important questions of 
policy are all formulated by them”. ` 


It is also significant to note that the 
framers of the Constitution have deli- 
berately omitted in Article 74 (1) .all 
references to the ‘discretion? of the Presi- 
dent while in a parallel article, viz., 
Article 163 (i) dealing with the 
Governor’s powers, they have made it 
clear in the Article itself that Governors 
are not bound ‘to act on the ‘aid and 
advice’ of the Council of Ministers. This 
cleatly shows that the framers of the 
Constitution did not want to.give such 
powers to the President above whom’ 
there is no authority to check, whereas 
there is such a check by, the President 
over the Governors. 


THE CONVENTION i; i i 


When Aitek 74 was incorporated all 
` leading members of ‘the Constituent 
Assembly thought and piously hoped 
that the President shall generally be 





1, AIR.1955 S.Q, 549, 
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bound to act on the ‘aid and advice’ ' of 
his Ministry and a healthy convention 
to: that effect would be developed and 
followed. ‘Dr. Rajendra Prasad firmly 
-hoped that:— 


“Then we come to the Ministers. They 
are of course responsible to the Legislature 
and tender advice to the President, who 
is bound to act according to that advice. 
Although there are'no specific provisions, 
so far as I know, in the Constitution itself 
making it binding on the President to 
accept the advice of his Ministers, it is 
hoped that the convention under which 
in ‘England the King acts always on the 
advice‘of his Ministers will be established 
in this country also and the President, 
not so much on account of the written 
word in the Constitution, but as a result 
of this very healthy convention, will 
become a constitutional President in all 
matters’? á 

The conventions which are followed in 
England stem out ‘of the candid evalu- 
ation which took place and ran through 
in that country for centuries to acquire 
effective adoption. In India we are in 
the stage of an infant democracy. -The 
conventions ate yet to be evolved, and 
‘followed. The foggy atmosphere of 
illiteracy, religious obscurantism, absence 
of uniform code of conduct amongst the 
political parties and regional fanaticism 
covering our nation constitute an insur- 
mountable obstacle to the successful 
evolution and adoption of conventions. 
Even in England some conventions were 
given the go by. The progress of our 
Nation and its welfare come first and 
‘foremost in our thought and that should 
be the paramount aim and intention of 
everybody. We cannot afford the forma- 
lities of convention, contradiction of 
feelings, and diversity of opinions to be 
a stumbling block in our progress. We 
cannot afford to haye conventions especi= 


A2 


ally in a developing stage when social- 
thinking changes as we advance. We 
will have to take into consideration the 
circumstances of social development, the 
need and necessities of our people, and 
the compelling circumstances in shaping 
-each and every policy. and in implement- 
ing them. When we act on progressive 
thinking, these ‘conventions canroz in 
any way be given importance nor can we 
afford to cling on to them, to the detri- 
ment of our national progress. It is 
also seen that certain conventions were 
not followed after the Constitution was 
ushered. Hence there is a need for clear 
understanding and clean demarcation 
of powers at the high level of the State 
administration, instead of leaving them 
to unstable conventions, , i 


Let us suppose that a person who is 
elected to'the Presidential Office by the 
goodwill of the Council of Ministers, 
after assuming powers falls out with the 
Council of Ministers, or the President 
takes a different attitude altogether in 
substantial matters of constitutional 
importance. Can he be allowed to act 
in his own.way? If the President derives 
his power from Article 74 and sails with 
the second school of thought and says 
that he is not bound by the advice of 
his Ministry what is the remedy? He 
cannot be impeached by Parliament 
because he has not violated any provision 
of the Constitution. Even if impeach- 
ment proceedings are initiated, he. can 
dissolve Parliament, dismiss the Ministers 
and proclaim emergency to assume more 
powers. His acts cannot also be ques- 
tioned in a Court of law, by virtue of 
Article. 74 (2). The, arising of such 
contingencies and circumstances are not 
totally inconceivable or improbable or 
beyond legitimate visualisation. No one 
can play the Prophet of the Nation or 
know what the future has got for us? 
We cannot always expect the President 


THE MADRAS LAW JOURNAL 


[1974 


‘to have perfect harmonious relationship 
with the Prime Minister. Itis also not 
safe to assume so and proceed further 
without making provisian for contra- 
circumstances. Under those  circum- 
stances Article 74 should not give room 
for making any person to justify his act. 
The Council of Ministers is expected to 
know and respect the feelings of the 
people. They are committed to Parlia- 
ment and have with them the sanction 
of Parliament for their acts. When 
‘there is a course of action suggested by 
them the voice of the entire nation backs 
it. Ifthe President refuses to act on the 


‘advice of the Ministers in matters of 


national importance, there will be a total 
break-down of the Constitution. 
-The elected Ministry will be paralysed. 
Thus the prosperity of the nation will be 
completely jeopardised, which we can- 
not, at any cost, risk. Thiru Alladi 
Krishnaswami Aiyar neatly expressed this 
fear which I have extracted below: 


“The Parliament may take one line’ 
of action and the executive may take 
another line of action. An infant 
democracy cannot afford under modern 
conditions to take the risk of a perpetual 
cleavage, feud or conflict or threatened 
conflict between the legislature and 
executive’, i 


The fear expressed by the eminent jurist 
is well founded and should not be lost 
sight of. 


CONCLUSIONS 


It would be better for the legislatures to 
think whether to leave the problem un- 
answered and allow the flvid nonstatic 
conventions to govern the relationship 
of the President and the Ministry or 


‘whether to bring a constitutional amend- 


ment to make it obligatory for the Presi- 
dent to follow the ‘aid and advice’ of the 
Ministers. I would humbly suggest that 


ir i 


in a developing nation like ours, where 
_Wwe are facing economic, political and 
` social problems we cannot leave open. the 
constitutional provisions giving room for 
high officers to express contrary views on 
their powers. The language of the 
Constitution has to be made clear. The 
former President Mr. V. V. Giri, also 
pointed out that the views of the Ministry 
may prevail since their views will have 
the sanction of Parliament. We cannot 
expect that the men in future will adhere 
ta conventions. It is also not safe to 
have such important powers to be govern- 
ed by conventions. It is wiser to go in 
for an amendment than to risk the whole 
Constitution being nullified by a future 


Parliament and the President by resorting - 


to something drastic and radical to the 
detriment of our Nation. This will not 
in any way take away the rights of the 
President to express his views. As the 
head of State he can always vindicate his 
feelings and address Parliament on the 


THE MADRAS LAW JOURNAL 48 


‘advice’ tendered to him. His, as the 
majesty of ,the State, is actually vested 
with a pervasive and persuasive role. 
While he plays his role he cannot act as 
a rival with the Centre but only abide 
by ‘advice’ of Ministers. As the Supreme 
Court recently pointed out ‘Acting on 
Ministerial advice does not necessarily 
mean immediate acceptance of the 
Ministry’s first thoughts. The President 
can state all his objections to any pro- 
posed course of action and ask his Minis- 
ters in Council, if necessary to consider 
the matter further. It is in the last 
resort that he must accept their final 
advice. Parliament may consider these 
factors and evalve a candid solution to 
attain a finality in this regard by way 
of an amendment in accordance with the 
Supreme Court ruling and avoid any 
constitutional catastrophe in future. 


— 
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THE PERSONAL LAW OF SYRIAN 


CHRISTIANS IN TAMILNAD. 
- By 


J. Duncan M. DERRETT, D.C.L., LL.D., 
Professor of Oriental Laws in the Univer- 
sity of London. i 


It is disagreeable that Syrian Christianis, 
whose homes and lands were transferred 
from Kerala to Tamilnad by the reorga- 
nisation that took place in 1956, should 
be governed, as to Succession, by a law 
differing from that of Syrian Christians, 
or indeed any other Christians domiciled 
and having. lands in other talukas of 
Tamilnad. This kind of chaos, fruitful 
for lawyers, is anachronistic and almost 
beyond being justified on historical 
grounds in an age when whatever is old is 
generally supposed to be wrong. 


In.my Religion, Law and the State in India 
(London, 1968), page 542 I commented, 
‘‘The discrepancies between the personal 
laws relating to Christians in Kerala 
and elsewhere retain no justification’, 
and I referred to Kurian Augusty v. Devassy 
Aley1, in which the Kerala High Court 
held that the Travancore Christian 
Succession Act II of 1092/1916 was 
saved by section 29 (2) of the Indian 
Succession Act, 1925, when the latter 
was extended to Travancore-Cochin by 
section 6 of Central Act III of 1951, 
namely, the Part B States (Laws) Act, 
1951. The inconveniences of succession 
to a single individual taking place under 
different laws, according as his lands lie 
in different territories, is pointed out in 
a learned article by Thiru R. S. Venkata- 
chari ((1974) K.L.T. Journal 42-8), and is 
very well demonstrated by the judgment 
of E.K. Moidu, J., in Mary alias Kunjamma 
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v. Elipamma?, wherein the learned Judge 
took (as he was bound to do) a lead from 
Kurian Augusty’s case, 


Justice M.M. Ismail, in Solomon v. 
Muthiah*, held after elaborate discussion 
that their Lordships were wrong in Kurian 
Augusty’s case?, and that the Indian Succes- 
sion Act, 1925, had, since rst April, 1951, 
applied to all Christians in Kerala. If 
this is correct, and if one day a sufficient- . 
ly wealthy Christian estate goes to the 
Supreme Court.and the latter endorses 
the learned Tamilnad Justice’s view of the 
law, all decisions in this field in the Tra- 
vancore-Cochin area of Kerala since the 
appointed day in 1951 will have been 
wrong. Thiru Venkatachari, defends the 
Kerala, not the Tamilnad decision. In 
a few words I want to show why he is 
right, and why, alas, the learned Tamil- 
nad justice is wrong. The whole thing 
is deplorable, since, on the merits of the 
matter Justice Ismail was obviously right. 
It is high time the merits were attended . 
to. Yet Parliament is too busy to reform 
the Indian Succession Act, which is 
hopelessly out of date, and until it finds 
time and skilled advice appropriate to the 
task it is up to the Courts to use their 
special attribute (as in a recent Hindu 
law case regarding reversioners and sec- 
tion 8 of the Hindu Succession Act, 1956) 
of abandoning the technically unexcep- 
tional solution in favour of one which the 
public at large would welcome. 


Section 29 of the Indian Succession Act, 
1925, reads: 


(1) This Part shali not apply....to the 
property of any Hindu, Muhammadan, 
Buddhist, Sikh or Jaina. 


(2) Save as provided in sub-section (1) 
or by any other law for the time being in 
- i 
2. 1973 KLT. 728, 


3. 1956 K.L.T. 559: ALR, 1937 T.Q. 1. 
4 (1974) 1M.LJ. 53. 
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force, the provisions of this Part shall 
constitute the law of India in all cases of 
intestacy. : 


The Indian: Legislature did not have in 
contemplation legislation in the so-called 
Native States. However, the words must 
be taken as they stood in 1951 when the 
Act, along with many others, was extend- 
ed to Part B States. Section 6 of Central 
Act III of 195: provides that if immedia- 
tely. before the appointed day there is in 
force in any Part BState any law corres- 
ponding to any of the Acts or Ordinances 
now extended to that State, that law shall, 
save’as otherwise expressly provided in 
this- Act ‘(italics supplied), stand 
repealed. At the time when the ‘Indian 
Succession Act was exterided to Travan- 
core-Cochin there “were three non- 
Hindu - Muhammadan - Buddhist - Sikh- 
Jaina Communities to which that Act 
‘could ‘have applied viz., Christians,’ Parsis 
and Jews. ‘There was’ no legislation 
covering all of these in either Travan- 
core or Cochin, and no legislation- which 
did precisely the task which. the Indian 
Succession Act did. Thus until Travan- 
core-Ciéchin passed a statute which corres 
ponded the very. possibility of conflict or 
repugnancy did not.arise. The Kerala 
justices were, in my submission, quite 
right in supposing that the Travancore 
Christian Succession Act (and the Cochin 
Christian Succession Act, 1097, for that 
matter) rested secure until comprehensive 
‘Jegislation should be undertaken. 
It is altogether unnecessary and inappro- 
priate to rest the decision either on the 
alleged fact that the Travancore statute 
codified customary law (did. it?), for once 
Statute has” intervened custom has no 


relevance, in social or purely legal terms, 


until the question of reform’ arises. It is 

also inappropriate to concentrate on 

section .29 (2) of the Indian Succession 

Act: Act IIT of 1g&1 did not extend the 

Act, therefore one ‘does not consult it; but, 
A l i 


- THE-MADRAS-LAW JOURNAL 


. Shivadeviamma v. Sumanji”, 


45 


if for argument’s sake one were to consult- 
it, the ‘law’ referred to must be a- law 
excluding the operation of that very Act 
of 1925 (as Justice Ismail says), and this 
is not to be found (naturally) in our con- 
text. If it is argued that I have taken too 
close a look at the word “corresponding”, 

I draw attention to the intriguing case of 
approving of 
Sundara v. Girija®. In effect, the want of 
congruence between competing statutes 
saved the Madras Act of 1949 from repeal 
by the Central Act of 1956. Although 
the- circumstances are different the 
merits of the Act of 1949 may well be less ! 


. 5, ALR. 1973 Mys. 299 (F.B.) 
, & ALR. 1962 Mys, 72 (F.B.) 
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INDEBTED PERSONS. AND LEGIS- 
LATIVE MEASURES FOR THEIR 
RELIEF. i 
By 
SRI. Ss. SAMBASIVA IYER, 


B.A, B.L. 
Advocate, Nagapatiinam. l 


It maybe recalled that the early years of 
the thirties of this century witnessed 
acute ‘economical depression. There 
was a sharp fall in the prices of all goods, 
especially of agricultural products. Persons 
whose source of livelihood was agricul- 
ture were worse hit than others and they 
were unable to repay the debts which 
they had borrowed at high rates of interest. 
Therefore urgent relief was needed in their 


distressed condition. The Madras 
Provincial Legislature headed by 
Mr. ©. Rajagopalachari framed 


a bill in 1937 and passed Act No. IV of 
1938 providing for the relief of indebted 
agriculturists. It classified debts under 
two broad heads: (a) those incurred 
before rst October, 1932; and (b) those 
incurred after rst October, 1932. As 
regards the second category, the debtors 
were enabled to pay interest on the princi- 
pal amount at rates decidedly lower than 
those agreed upon. The creditors would 
recover their principal sums plus nomi- 
nal interest. Though the Act is generally 
expropriatory in charactor, this class of 
cases worked no serious hardship on cre- 
ditors while conferring some benefit on 
debtors. 


The first category of debts incurred 
before 1st October, 1932 calls for some 
examination, especially in view of the 
two recent enactments Act XXXVIII 
of 1972 and Act VIII of 1973, which is 
an amendment of the 1938 Act. Section 
8 is the pivotal provision for relief of 
indebted agriculturists. ist October, 
1937 has been fixed’in the Act for regu- 
lating the rights and obligations ‘of the 
parties. Subsection (1) enacted that 
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arrears of interest outstanding on the said 
date will be deemed to be discharged 
leaving the principal sum alone as repay- 
able. Sub-sections (2) and (3) deal 
with cases where the debtors - were going 
on making payments either towards 
principal or towards interest or both, 
In this connection it may be relevant to 
refer to the rule of damdupat which is 
found in the Hindu-Law branch relating 
to debts. The principle underlying 
it is to prevent accumulation. of interest 
by debtors. It ordained that if, the inte- 
rest allowed to accumulate exceeded the 
principal the debtor was conferred the 
benefit of having his liability discharged 
if he pays at a time the entire interest and 
such portion of the principal which would 
together make up twice the principal sum. 
This rigid rule of damdupat was . relaxed 
in sub-sections (2) and (3) and the 
debtor was enabled to total- up all pay- 
ments whether paid towards interest or 
principal on different dates and pay only 
the difference or shortage to reach the 
limit of. twice the principal sum. An 
additional benefit was given to him that 
ifhe had paid any sum specifically towards 
principal he need pay only the balance to 
get the entire loan fully discharged. 


It will be` clear from the above analy- 
sis that except in cases not likely to fre- 
quently occur in actual practice, where 
the paid up interest exceeds’the principal, 
the integrity of the principal sum is kept 
intact, the creditor losing only interest 
in whole or in part. 


In 1972 and early 1973, three Acts came 
into force. Under Act XXI of 1972, 
cultivating tenants of lands were sought 
to be benefited .and relieved _ against 
arrears of lease rents, which they had 
defaulted to pay. If they paid the rents 
for Fasli 1381 alone before a specified date, 
all prior arrears stood wiped out. Act 
XXXVIII of 1972 was passed for the 


Ig’ 


relief of indebted persons excluding 
agriculturists in respect of whom Act 
VIII of 1973 was passed by way of amend- 
ing the parent Act IV of 1938. 


By about 1972, prices of goods had risen 
and there was easy’availability of money 
due to’ inflation of currency. ‘Therefore 
it was generally felt that there was no 
need for such far-reaching measures. 
There was no movement much less agita- 


tion clamouring for any relief. Only a, 
passing reference is made. to this aspect, , 


as the motive has no bearing when the 
present discussion proceeds on a- forensic 
field. 


Section 8 of Act IV of 1938 has been 
repeated in Act XXXVIII of 1972 
and retained in the amending Act VIII 
of 1973. But sub-section (1) in the older 
Act which wiped out the outstanding 
arrears has been omitted. Sub-sections (2) 
and (3) have been kept untouched. The 
Explanation to the section which was 
introduced in 1948 has been totally altered 
by providing that all payments though 
they were paid expressedly on interest 
account shall be compulsorily credited 
towards principal. This amended Expla- 
nation is drastic in its effect. This 


question under the Agricultural Relief Act - 


came up for decision recently before Ismail 
and Natarajan, JJ. It has.been reported 
in Navis Ammal Fernando v. S. Subbiah Iyer}, 
the learned Judges held that the Expla- 
nation has got an overriding effect and 
it must be given its full force and opera- 
tion. It is further held that sub-sections 
(2) and (3) haveno real value and signi- 
ficance and are mere surplusage. There 
is a further observation that the omission 
of sub-section (1) makes no legal 
difference. This decision is of far-reaching 
importance and is entitled to utmost 
respect. It has however led to serious 
reflections amongst the creditors vis-a-vis 








1. (1974) 1 M.LJ, 334. 
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their.debtors. Credit and private banking “ 
facilities ‘have been crippled‘and the credi- 
tors have got a reasonable apprehension 
that any future loans to’ débtors may be 
affected by future legislation to a similar ` 
effect. When the Legislature has retained 
the sub-sections some weight has ‘got to` 
be attached to them and it .will not -be: 
quite correct to say that they have.got to 
be ignored. -The Explanation is meant 
as the word signifies to explain and not 
to-. destroy the main provisions which it 
seeks to explain. A’ harmonious inter-: 
pretation and co-ordinated construction : 
hasgot to be evolved out of seemingly: 
conflicting provisions. A humble attempt: 
is made in this direction by the following’ 
suggestion:— 


Interest is to be calculated at the statutory 
rate on the principal amount till the 
date of first payment by the debtor, the 
sum so paid is to be deducted from the 
principal and on the balance so found, 
interest is to be calculated till the date of 
the second payment. This process is to 
be continued as far as necessary. 


By this method of computation the credi- 
tors get some interest and principal also, 
while the debtor is deriving the statutory 
benefit by having their payment adjusted 
towards the principal. 


If the Legislature in its wisdom had intend- 
ed the Explanation to render nugatory 
the sub-sections and to give full effect 
only to the amended Explanation it was 
quite easy for it to have dropped the sub- 
sections and frame section 8 in a simple 
and easy manner thus “All debts incurred 
before 1st March, 1972 shall be scaled in 
the following manner :— 


All payments by debtors whether made 
towards principal or interest shall be 
credited towards the principal and balance 
amount left after such deduction shall 
alone be repayable.” 
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This has not been.done and it is therefore 
permissible to find a via.media which will 
give effect to the entire section. The 
aforesaid calculation furnishes a satisfac- 
tory: solution to the problem. 


The parent Act IV of 1938 did not go 
unchallenged. It was attacked on two 
grounds that it offended the Negotiable 
Instruments Act and that it was ultra vires 
the Constitution. Both these grounds 
were rejected by the Courts. It may be 
that. the Acts, taken as a whole did not 
offend the right guaranteed by the Consti- 
tution: But it is entirely different now 
to suggest that some provisions of the new 
Act-are repugnant. to Article 19 (1) ( f) of 
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the Constitution. The creditors’ right. 
to safeguard the principal amount under 
all circumstances except by mutual agree- 
ment is a fundamental right to hold pro- 
perty guaranteed by the Constitution. If 
this aspect of the matter is .correct, the 
amended Explanation is liable to be struck 
down as violative of the creditors’ right 
to hold: property. 


In view of the foregoing submissions it is 
fervently hoped that the Legislature will 
step in to remove the apparent conflict 
or the High Court may finally clarify the: 
position in any appropriate proceedings. 


A 
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Maharajan, F. 
Madras Motor and General 
Insurance Company Lid. 
. Madras v. 
-~ Madatki Ammal 


Isi March, 1974. 
A.A.O. No. 220 of 1972. 


Motor Vehicles Act (IV of 1939), sections 10, 
96 (2) (b) (ii)—Moaior acctdent—Driver’s 
licence not renewed within thirty days of expiry 
— Insurance Company claiming exemption under 
section 96 (2) (b) (ii)—No express clause in 
the policy—Insurance company not entitled to 
exemption under section 96 (2) (b) (it). 


Section 96 of the Motor Vehicles Act 
gives an option to an insurance company 
to incorporate in the policy any of the 
conditions mentioned in section 96 (2) (b) 
(ii). The Insurance Company may, there- 
fore, incorporate in the policy “ a condi- 
tion excluding driving by a named person 
or persons or by any person who is not 
duly licensed or by any person who has 
been disqualified for holding or obtaining 
a driving license or to exclude driving 
by all these three classes of persons”. 
It is open to the company to refuse to 
cover a risk brought about by a person 
who at the time of the accident had held 
a license but had no effective license 
covering the period of the accident. 


Inasmuch as the Insurance Company 
had, in the instant case, exercised its option 
and thought it right to cover an accident 
caused by a person who had held a license 


prior to the date of the accident (that is, - 


a license that had expired prior to the 
date of the accident) but had not chosen 
to renew it during the period allowed by 
law, the company cannot be exonerated 
from liability in respect of the accident. 


. NOTES OF RECENT CASES - 


[1974 





A. Devanathan, for Appellant. 
V. Rainam, for Respondent. 
S.J. .- Appeal dismissed. 





G. Ramanujam, F. = eoo 
State of Madras v. 
A. K. Vetham Pillai. 


18th March, 1974. 
G.R.P. No. 1825 of 1973. 


Civil Procedure Code (V of 1908), section 80— 
Suit for injunction—Suit against the State— 
Notice under section 80—Whether necessary. 


Every suit, including a suit for injunction 
will have some reference to a past state of 
right, claim on denial as between the 
public authority and the concerned party 
and hence will come within the ambit of 
the phraseology of section 80, Civil Pro- 
cedure Code. 


N. Thiagarajan, for Additional Govern- 
ment Pleader, for Petitioner. 


R. Krishnamachari, for Respondent. 
S.J. Le Petition allowed. 





Kailasom and 
Moharajan, FJ. 
The State Electricity Board, 
Tamil Nadu, Madras v. 
The Sree Meenakshi Mills 
Ltd., Madurai. 
atst March, 1974. 
A.A.O. No. 518 of 1973. 
Arbitration Act (X of 1940), section 16 (1) (c) 
—G.0.M. granting exemption to new indus- 
trial units—Mill establishing a branch—Branch 
whether a new industrial unit—Scope of 
Arbitration. 
In a dispute referred to an Arbitrator, he 
had to consider whether the branch of a 


Mill established at a particuler place was 
a “new industrial unit” within the 
meaning of the G.O.M. 3059- P.W.D., 
dated gth July, 1956. The Arbitrator 
made an award that the branch was not 
a “new industrial unit”. Oa the ques- 
tion whether the branch was a “New 
Industrial Unit”, Held : 


The Arbitrator had nowhere considered 
the question whether the expression 
‘s New Industrial Unit” wes intended 
to embrace only new industrial .con- 
cerns or also’ new industrial units 


established by pre-existing concerns. 
The Arbitrator had not interpreted 
the G.O.s having in mind the 


relevant considerations whick ought to 


govern their interpretation. The proper 
course would be to remit the award under 
section 16 (1) (c) of the Arbitration Act 
for. fresh consideration after taking into 
account the relevant factors pointed out 
by the Court. y 


P. Venkatachalapathy, for Appellant. 


M. R. Narayanaswami and others for Res- 
pondents. 


S.J. 


Award remitted. 


Kailasam and 
Meharajan, FF. 
í Padmanabhan Nair v. 
Chinnan Nadar. 
and April, 1974. 
L.P.A. No. 63 of 1971. 


Travancore-Gochin—Holdings (Stay of Ex- 
ecution Proceedings) Act (VIII of 1950), 
section 4—Landlord and tenant—Suit for 
eviction—Tenant in arrears of rent—Deposit 
of rent belatedly—Tenant whether entitled to 
benefits of Travancore-Gochin Act VIII of 
1950. : 


The landlord obtained a decree for evic- 
tion against the tenant for arrears of rent. 
Subsequently, the Travancore-Cochin 
Act VIII of 1950 came into force. The 
tenants did not pay the arrears of rent 
for three years subsequent to the decree 
and for over one year subsequent to the 
Act. The landlord filed an E.P. for 
recovery thereof. This petition was dis- 
missed for some reason. The landlord 
once again filed an E.P. after some years 
for eviction. The tenant took some time 
to deposit the rent and deposited the 
same and claimed protection under the 
Travancore-Cochin Act VIII of 1950. 


Held, Even if the Act required a wilful 
and intentional failure to pay the rent 
arrears as a condition precedent to the 
Court denying the tenants the protection 
of the Act, that condition would be fully 
satisfied in this case. The tenants had fail- 
ed to pay the rent accruing due after the 
commencement of the Act and had there- 
by disentitled themselves to the protec- 
tion under the Act. The Court had no 
option but to direct execution of the 
decree which had been granted for evic- 
tion even prior to the commencement 
of the Act. 


T.R. Ramachandran and T.R. Rajagopalan, 
for Appellant. 


K. Sarvabhauman and T.R. Mani, for 
Respondent. 
S.J. Appeal allowed. 
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Ramaprasada Rao, J. 
s N. S. Ramamoorthy v. 
N. S. Laxmana Achary. 

11th April, 1974. 
G.R.P. No. 2052 of 1972. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960)—Petition 
for eviction—Wilful default — Tenant 
withholding rent and providing for amenities— 
No conscious non-payment of rent. 


The tenant incurred expenditure for 
providing necessary amenities such 
as water-tap which the landlord did not 
provide and also by paying house-tax 
thereon. The tenant did not pay the 
rent for some months and the landlord 
filed a petition for eviction on the ground 


of wilful default. The lower Court 
ordered eviction. On revision filed by 
tenant, 


Held: In the peculiar circumstances of 
this case as the expenditure was incurred 
for an amenity which the landlord did 
not provide and which was necessary for 
living, though -|the expenditure was 
unauthorised, the resultant non-pay- 
ment of the rent by the tenant cannot 
he held to be due to indifference or 
conscious avoidance. The order of 
the Court below was liable to be set aside. 


P. Anantha Krishnan Nair, for Appellant. 


S. Balasubramaniam and K, S. Lakshmi- 
kumar, for Respondents. 
S.J. 


Ramaprasada Rao, F. 
T. C. Purushothaman v. 
D. V. Krishnan. 


Petition allowed. 


11th April, 1974. 
C.R.P. No. 1709 of 1972. 


Arbitration Act (X of 1940), sections 33, 30 
(a), (b), (c)—Partnership— Misunderstanding 
between partners—Reference to arbitration— 
Award—Obyjection to award that it had been 
substituted—Objection comes within section 33 
—WNo time limit for raising objection. 


Where the complaint of a party to an 
arbitration agreement is that there has 
been a substitution of the award, then, in 
substance and effect the objection of that 
party is that the award produced into 
Court was never in existence so far as 
he is concerned. The objection comes 
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within the four corners of the real intend- 
ment and purpose of the prescription in 
section 33 of the Arbitration Act. 


The objection which could be raised 
under section 33 of the Arbitration Act is 
not covered by any prescription as to 
time under the provisions of the Limita- 
tion Act. Hence the objection could be 
raised at any time. The period of limi- 
tation which is irrevocable in circums- 
tances where an attack is made against 
an award is only with reference to such 
objections which could squarely come 
within claues (a), (4) or (e) of section 30 
of the Arbitration Act. If, however, 
the objection could be brought within the 
four corners of the intendment of section 
33, then, there is no period which limits 
an action by an aggrieved party in 
relation to such an award. 


K. Parasaran and P. Seshadri, for Peti- 
tioners. 


K. Sarvabhauman, for Respondents 1 and 
2. 


S.J. 
N. S. Ramaswami, F. 


Petition dismissed. 





Koneridas v. 
N. Subbiah Naidu. 


16th April, 1974. 
C.R.P.No. 1342 of 1973. 


Givil Procedure Gode (V of 1908), section 11, 
Order 22, rile 5—Suit for partition— 
Death of the plaintiff—Legal representative 
impleaded—Rival claimant —Order passed in 
interlocutory application as to who is legal 
representative— Whether res judicata. 


In an interlocutory application filed in a 
suit the trial Court decided who was the 
legal representative of the deceased plain- 
tiff on the basis ofa will. The enquiry 
was made under Order 22, rule 5, Civil 
Procedure Code, and was summary in 
character, Even though witnesses might 
be examined in support of the contention 
of either party to that proceeding, still 
the proceeding was summary in character 
on the question whether this order would 
be res judicata in a further suit to decide 
the validity of the will, 


Held, the finding of the Court below 
regarding the validity of the will is not 
res judicata in any suit that might be insti- 
tuted by the revision petitioner herein. 


M. Velusami, for Petitioner. 
N. Sivamani, for Respondent No. 1. 


S.J. 
Ramaprasada Rao, F. 
K. A. Loganatha Naicker v. 
S. R. Balasundaram Mudaliar. 
19th April, 1974. 
C.R.P.No. 2066 of 1972. 
Tamil Nadu Buildings. (Lease and Rent 
Gontrol) Act (XVIII of 1960), [section 10 (3) 
(c)—Petition for eviction—Additional accom- 
modation—Finding necessary—Hardship the 
tenant is likely to suffer would outweigh the 
advantage to the landlord or vice versa, 


Petition dismissed. 


It is imperative for the authorities, in 
cases arising under section 10 (c 
of the Tamil Nadu Act (XVIII of 1960), 
to give a specific finding whether the 
hardship the tenant is likely to suffer 
would outweigh the advantage to the 
landlord or vice versa, Unless this aspect 
is noticed and adjudged upon by the 
statutory authorities, there is no complete 
enquiry as contemplated in regard to the 
petitions arising under section 10 (3) (e) 
of the Act. . 


V. Janakiraman and V. Gajapathy, for 
Appellant. 


T. K. Subba Rao and N.S. Damodaran, 
for Respondent. 


S.J. 


Petition allowed. 


Gokulakrishnan, 7. ae soa: 
: Gopalakrishna Pillai v- 

: è ` -Maruthappan- 

26th April, 1974. 
S.A. No. 360 of 1971. 


Hindu Law—Joint family—Suit for partition 
and possession—Alienation by father—Whether 
Jor family necessities and antecedent debts— 
Burden of proof and nature thereof. 


The nature of proof that an alienee of 
Hindu joint family property had to give 
in respect of debts incurred by a father 
of minors was limited in character and if 
the Courts were satisfied that the aliences 
had made sufficient enquiry as regards the 
existence of family necessity it could be 
construed that the burden had been 
discharged by the alienees. In the same 
way if the alienees were able to establish 
that there were antecedent debts, the 
application of the money borrowed for 
the same need not be proved by the 
alienees. vO = 


K. Venkataswami, P. Venkataraman and 
K. Govindarajan, for Appellant. 


P. Ramaswami, for Respondent. 


SJ. Appeals allowed. 
\ 
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Veeraswami, G.J. and 
Varadarajan, J: 
S. Natarajan v. 
The Superintendent of Police, 
Tirunelveli. 
29th April, 1974. 
W.A. No. 53 of 1972. 


Fundamental Rules, Rule 54 (2) and (3)— 
Government Servant under suspension—FEn- 
quiry—Gomplete exoneration—Competent autho- 
rity passing order under Rule 54. (3)—Validity 
—Scope. 


As a result of an enquiry a Government 

servant who was under suspension was 

found not guilty without any observation 

or limitation or condition, suggesting 

thereby that the Government servant was 

completely exonerated. The competent 
M—N RC - 


“considering 


authority passed an.otder under clause (3) 
of. rule 54 of the Fundamental Rules. 
On a contention by the Government- 
‘servant that his case would come only 
within rule 54 (2) as the Enquiry Officer’s 
finding was accepted. without any re- 
marks, cars 


Held, accepting the contention that. to 
assume jurisdiction to pass an order under 
-clause (3) of rule 54, the competent autho- 
rity must record a finding that the 
Government Servant had not.been com- 
pletely exonerated. Also no opportunity 
had been given to the Government 
servant as required by the principles of 
natural justice. 


It was directed that the Government 
servant’s period of suspension would be 
treated as on duty under rule 54 (2) of 
the Fundamental Rules. 


K. K. Venugopal and S. Balathandapani, 
for Appellant. i 


The Government Pleader, for Respon- 
dent. 


S.J. Appeal allowed. 


N. S. Ramaswami, 7. 
A. R. Veerappa Gounder v. 
Sengoda Gounder. 


goth April, 1974. 
C.R.P. No. 2828 of 1973. 


Civil Procedure Code (V of 1908), Order 20, 
rule 18e-Suit for partition and separate 
possession—Preliminary decree passed—Appli- 
cation for ascertainment of profits and allotment 
of share therein—Final decree passed without 
application—Application subse~ 
quently dismissed—Whether application can be 
entertained after final decree. 


In a suit for partition of common pro- 
perties, profits accruing therefrom subse- 
quent to the filing of the suit are also 
properly to be divided among the sharers. 
When the preliminary decree directs 
division of the properties it means that 
not only the properties described in the 
plaint schedule but also the profits derived 
therefrom, -after the filing of the suit till 


the date of the final decree, have to 
be divided according to the shares declared 
in the decree. The mere fact that there is 
a final decree in respect:of the property 
described in plaint schedule, which does 
not incorporate the profits derived after 
filing of the suit, is not a ground to refuse 
the request that the profits should be 
ascertained and divided. Till that is done, 
the suit for partition cannot be said to 
have been completely disposed of in spite 
of the Court having already passed a final 
decree. When-.a final decree is passed, 


Ta uor 
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if it does not cover all the properties that 


.are to be divided, the suit must be held 


to be still pending and not completely 
disposed of. _ 


K. Doraiswami, for Petitioner. 
N. Sivamani, for Respondent. 


S.J. 


Petition allowed, 


a a 


Ramanujam, J. 

Chinnammal v. 

aa ; Kaveri. 
20th Fane, 1974. 7 

i S.A. No. 1203 of 

-1973- 


Hindu Succession Act (XXX of 1956), 
section 14, (1)—Snit for declaration of title 
—Joint family property—Property given to 
widow ` for maintenance— Whether 
her absolute property after the Hindu 
Act. 


Though the Explanation to section 14 (1) 
(of the Hindu Succession Act) defines 
property as including the property given 
in lieu of maintenance, still havirg regard 
to the object of section 14 (1), such pro- 
perty cannot be brought under that 
section unless it is possible to say that 
the widow is a limited owner of the 
property on the date of the commence- 
ment of the Act. 


Succession 


N. Maninarayanan, for Appellant. 
S. Nagaswami Iyer, P. Venkataraman and 


V. Venkataswamy, for Respondent. 
S.J. Appeal allowed. 





Kailasam, J. 
; Vellayammal v. 
Sivakami Ammal. 


28th June, 1974. 
I.A. No. 1175 of 1974. 


Hindu Succession Act (XXX of 1956), sec- 
tion 14 (1)—Death of husband in 1955— 
Widow getting life estate by Act XVII 
of 1937—Remarriage of widow in 1958— 
Effect of. ` 


P died in 1955 and his widow became en- 
titled to a life estate in his separate pro- 
perties, according to the provisions of 
Act XVIII of 1937. Subsequently, when 
the Hindu Succession Act, came into 
force in 1956, thețlife estate became en- 
larged into one of an absolute estate. 
The widow remarried in 1958. On the 
questions whether she would lose all her 
rights in the property already vested 
in her, 

Held, after the widow became an abso- 
lute owner in 1956 under the Hindu Suc- 
cession Act she will not be deprived of 


M—NRG 


becomes, 


` 


the property by reason of her subsequent 
remarriage, Once a Hindu widow gets 
the property absolutely, there can be no 
divesting. - 


Venkatachari, for Appellants. 
S.J. Appeal dismissed; 


Ramanujam, J. 
V. Manonmani Nadachi v. 
: C. Ramaswami Nadar. 

lst July, 1974. 
S.A. No. 1468 of 1971. 


Transfer of Property Act (IV of 1882), 
section 92—Amendment in 1929—Docirine 
of equitable subrogation—Efect `of amend- 
ment. a Y= 
The true position appears to be that 
after the amendment of section 92 (of 
the Transfer of Property Act) in 1929, 
the third paragraph of the section has 
restricted the application of the doctrine 
of equitable or conventinal subrogation 
-by requiring an agreement to be in 
writing and registered, while before ‘the 
amendment such an agreement could 
either be express or implied. 


G. V. Henderson and J. Samuel, for 


Appellant. 
S. Padmanabhan, for Respondent. . 
S.J. - Appeal allowed. 


K. Veeraswami, C. J. and 
Natarajan, J. 7 
Mrs. Sankari Mahalingam v. 
The Urban Land Tax 
Tribunal, Madras. 
and July, 1974. 
' W.P. No. 1075 of 1974. 
Tamil Nadu Urban ‘Land Tax Act 
(XII of 1966), section 2 (1) (B)—Urban 
land—Low lying area—Whether urban land— 
“ Is capable of being used’’-—Meaning of. 


The expression “‘is capable being used” (in 
section 2 (1) (B) of the Tamil Nadu 
Urban Land Tax Act), is only descriptive 
of the kind of land which is capable, 
that is to say which'can be used as a buil- 
ding site. The expression “is capable’’ does 
not mean that the land should be levelled 
—ready made so that a house can be strai- 
ghtaway put upon that. ` 


V. Krishnaswami Iyer and L. K. Sankaran, 
_ for Appellant. 
S.J. 


Petition dismissed. 





N. S. Ramaswami, 7. 
Ramachandran v. 
A. K. Ali. 
11th July, 1974. 
C.R.P. No. 1280 of 1974. 
Madras Buildings (Lease and Rent Control) 
Act (XVII of 1960), section 10 (2) (i) 
—Petition for eviction—Wilful 
Payment of rent before petition— Acceptance 
by landlord—Whether acts as waiver. 


It is settled law that even where rent in 
received without protest after notice 
of termination of tenancy, unless there 
are circumstances to show that the 
landlord intended that the tenancy was 
to subsist there is no question of waiver 
of the forfeiture. 


‘R. S. Venkatachari and. R. Manivannan, 
for Appellant. 


.V. Veeraraghavan, for Respondent. 
S.J. Petition dismissed, 


Gokulakrishnan, J. A 
Shanmugham v. 
Jayaraman, 

24th July, 1974. 
S.A. No, 1121 of 1972. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 37 (3)—Suit 
for partition—Right of defendants to claim 
respective share—Court-fee ` to be paid— 
Necessary before declaration of rights. 


The defendants in a partition suit are 
at liberty to claim their respective shares 
as if they have filed the suit after paying 
proper Court-fees for the same. In the 
absence of any Court-fee being paid, the 
parties to the suit who claim such relief 
cannot get the same from the Court. 
Even for a declaration of certain rights, 
it is necessary for the parties to pay the 
appropriate Court-fees and it is incum- 
bent upon the Court to decide such ques- 
tion of paying the Court-fee before any 
declaration or relief is granted. 


K. Swamidurai and P.T. Saraswathi, for 
Appellant. 

R. Krishnamurty, for Respondent. 

S.J. Case remanded. 


—_—_ 


default— 


Maharajan, J. 
: Durgamma v. 
D. Kamakshamma. 


25th July, 1974. 
A.A.A. No. 18 of 1973. 


Givil Procedure Code (V of 1908), section 11 
—Execution proceedings—Order passed — 
Appealable—No appeal filed — Objection 
raised at a subsequent stage—Whether per- 
missible—Constructive res judicata. 


Where an appealable order prejudicial 
to the judgment-debtor was passed, but 
the judgment-debtor failed to prefer an 
appeal against such an order, he would 
be barred from disputing the correctness 
of that order at a subsequent stage. 
The judgment-debtor would be barred 
by the principles of constructive res 
judicata from raising the same objection 
ata later stage of the execution procee- 
dings. 


G. Dasappan, for Appellant. 
K. Ramamoorthy, Amicus Curiae, for Res- 
pondent. 


S.J. Appeal dismissed. 


Maharajan, J. Lo 
_ Ayyamperumal Gounder v. 
Pe: ` : Parthasarathi Naicker. 
13th September, 1974. |. © -~ Enna 
wate A.A,A!O.No. 192 of 1973. 
Tamil Nadu Cultivating Tenants Arrears of 
Rent (Relief) Act: (XXI:of 1972), -section 
2 (c)—“Cultivating tenant ?’—Usufructuary 
` mortgage—Lease-back arrangement with mort- 
gagee—Morigagor whether cultivating tenant— 
*Belong’’—Meaning of. 


The question was whether a person, who 
has usufructurarily mortgaged his agri- 
cultural land and has obtained a lease- 
back of the.same from the usufructuary 
mortgagee and is in cultivation thereof, 
* can be regarded as a cultivating tenant 
entitled to the benefits of the . Tamil 
Nadu Act XXI of 1972. 


‘Held: There is no anomaly about a 
person who has usufructuarily mortgaged 
his land with a lease-back being a culti- 
vating tenant of the land;. the equity of 
redemption may, no doubt, belong to 
him, but the right of possession to which 
belongs undoubtedly to his landlord, who 
is the usufructuary mortgagee. . 


If the meaning “to pertain to” is attri- 
buted to the word “‘belong”’, the land can 
be said to “belong” to the usufructuary 
mortgagee, who, under the mortgage, 
had become entitled to exclusive posses- 
sion of the property as well as to lease it 
out to others, including the appellant, 
the holder of the equity of redemption. 
The word “belong” does not necessarily 
connote the concept of absolute owner- 
ship. It may also denote a person to 
whom the tangible right of possession of a 
land pertains. - 


S. Rajarama Iyer and Srinivasavaradan, for 
Appellant. 


V. Sridevan and P.A. Daivasigamani, for 
Respondent, 


S.J. Appeal allowed, 
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Ramaprasada Rao, F i 
'- Neelayathak shi Ammal t: 
` The Authorised Officers 
i . Land Reforms, Coimbatores 
6th September, 1974. f 
re C.R.P:No. 1603 of 1973. 


Pleadings—Land Tribunal—Absence of plead- 
ing—Enquiry—Parole évidence let in—I} can 
be accepted. >> 9 ' °" 


In matters, which are summarily disposed 
of by specially constituted Tribunals 
under special enactments, the rigour of 
pleadings, which are required in a regular 
civil action, is not so very tight and 
poignant. The absence of pleadings may 
well be substituted by parole evidence in 
the course of enquiry. So long as such 
testimony of witnesses examined before the 
special Tribunals do not savour of untruth 
or is viewed as an attempt to wriggle out 
of truth, then it is for the Court to accept 
such uncontroverted testimony. 


Varadarajan, for Petitioners, 


Additional Government Pleader No. II, 
for Respondent. 


K. Chandramouli for N. Varadarajan and 
T.R. Rajagopalan, for Appellant. 


The Additonal Government Pleader. for 
Respondent. 


S.J. ee 


N.S. Ramaswami, F. 
Official Receiver, Madurai v. 
Dindigul Co-operative 
Land Mortgage Bank Ltd., 
through its Secretary. 
30th September, 1974. 
fe A.A.A.O.No.128 of 1973 
i and 26 of 1974. 


Petition allowed. 


Provincial Insolvency Act (V of 1920), section 
28—Court-sale—Insolvency petition presented 
earlier—Adjudication subsequent to Court-sale 
—Court-sale whether valid. 


Once an adjudication is made and that 
dates back to the date of presentation of 
the insolvency petition it naturally follows 
that the vesting of the property. in the 
Official Receiver or the Court, as the case 
may be, also dates back to the date of 
presentation of the petition. 


Once the property is deemed to have 
vested in the Official Receiver, a sale with- 
out notice to him would be one without 
ee .as far as he is. concerned. 

he Official Receiver steps into the 
shoes of the judgmentdebtor, once the 
property vests in him. When the Official 
Receiver is in the position of the judgment- 
debtor a sale without notice to him is 
certainly invalid as far as he is concerned. 


Raj and Raj, for Appellant. 


M. Veluswamy and D. Anandan, for Respon- 
dent. 


S.J. C.MS:A.No. 26 


dismissed. 


C.M.S.A; No. 128 allowed. 


Ramaprasada Rao, F. 
Ramaswamy Goundar U. 
Palaniappan. 
soth September, 1974. 
C.R.P.No. 122 of 1973. 


Tamil Nadu Cultivating ‘Tenants ‘Protection 
Act (XXV of 1955), section 3 (4) (a) 
Cultivating tenant—Encroachmént on-demised 
land —Whether act of waste by tenant. 


If there is an encroachment on the land, 
which the tenant is aware of, or which has 
resulted from acts of omissions ‘and com-= 
missions on the part-of the cultivating 
tenant, that situation also can bė reason- 
ably interpreted as‘posing a situation where 
the cultivating’ tenant has ceased to 
cultivate that portion of. the cae. so en- 
croached upon, 


S. Nainar Sundaram, for Petitioner. 


E. Padmanabhan for S. Ramalingam, for 
Respondent: 


S.J: 





i Petition allowd, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, F. 


S. Mohamed Ismail and others 
Appellants * 


J. 


M. S. Mohamed Essa and others 
Respondents. 


Specific Relief Act (XLVII of 1963), section 


38—Civil Procedure Code (V of 1908), 
Order 41, rule 3—Trade -and Merchandise’ 
Marks Act (XLIII of 1958), section 105 (c) 
—Suit for permanent injunction—Partnership 
—One partner retiring—Prohibition not to 


carry on business within city limits—Business : 


started in another name—Whether within 
prohibition—Injunction granted ‘by lower Court 
—Validity —Whether violation of Trade and 
Merchandise Marks Act. 


Two brothers, I and E, were carrying on 
business as a partnership within the City 
of Madras in the name and style of 
M. M. Mohammad Saleh. Æ retired from 
the firm. Under clause (8) of the partner- 
ship deed the outgoing partner, would not 
be entitled to any -goodwill and should 
not open a similar business in the name 
of the previous partnership. Æ left the 
City and carried on business in Madurai. 
Subsequently he returned ta Madras and 
opened a business in partnership under 
the riame and style of “ Saleh Machinery 
Stores”? in the same street.. J and his 
firm fijed a suit against E and his partners 
for a permanent injunction. Æ was the first 
defendant; ‘‘ Saleh Machinery Stores” 
was the second defendant. The third 
defendant was the wife of Zand the fourth 
defendant was the brother-in-law of 
E. The. third and fourth defendants 
were alleged to be namelenders. The 
a 
*S.A. No, 1164 of 1971. 20th December, 1973. 


trial Court granted a decree as prayed 
for on the findings that the business ac- 
tually belonged to Æ and the 3rd and 
4th defendants were only benamidars 
for E and the business of ‘ “ Saleh 
Machinery Stores”? ‘traded in goods 
similar to those: of the plaintiff. 
Aggrieved.by the decision the 2nd, 3rd 
and 4th defendants filed an appeal and 
the appeal was allowed on the finding 
that the business of ‘* Saleh Machinery 
Stores ”? belonged only to Æ and not to 
the 3rd and 4th defendants, and that 
on the contention of the 2nd, 3rd and 
4th defendants raised under section 
105 (e) of the Trade and Merchandise 
Marks Act, 1958, there was no attempt by 
them to pass off the goods as those of the 
plaintiffs. The plaintiff filed a second 
appeal. . Sa 


Held, that the decision of the trial Gourt 
was only with reference to clause (8) 
of the partnership deed between I and 
E. As such, even though the appellants 
before the lower appellate Court averred 
that “ Saleh Machinery Stores”? was not 
similar to the firm of ‘M. M. Mohammad 
Saleh’ the same cannot be common 
ground for the first defendant.-E ‘also, 
inasmuch as the firstdefendant E alone 
was-bound by clause (8) of the partner- 
ship deed between J and E. Hence 
Order 41, rule 4, Civil Procedure 
Cade, could not be relied on ta support 
the. decision of the lower appellate Gourt, 
In view of the finding of the lower ap- 
pellate Corrt that defendants 2 to 4 were 
only benamidars, a decree against de- 
fendants 2 to 4 can stand independently 
and there cannot be any inconsistency, 
contradictoriness or unwozkability if the 
order was passed against defendants 2 
to 4. Taking into consideration the 
evidence on record, the concurrent 
findings arrived at by the Courts below to 
the effect that defendants 3 and 4 were 
benamidars, cannot be interfered with, 
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The suit would not fall under section 
105 (c) of the Trade and Merchandise 
Marks Act, 1958. The suit was decreed 
as prayed for. [Para 12,13 and 14.]. 
Case referred to: 


Nirmala v. Balai Chand , (1966) 2 S.C.J. 
426.: (1965) 3 S.G.R. 550: ALR: 
1965 S.C, 1874, 


Appeal against the decree of the Court 


of the City Civil Judge (First Additional, 


Judge), Madras in ‘Appeal Suit No. 406° 
of 1969 preferred against the decree of 
the Court . of the ‘Gity Civil (VI Assis- 
tant Judge) of Madras in Original. Suit 
No, 1905. of 1967. eo 
T: R. ‘Ramachandran, for ,Appellant. : 
Venkatachalapathy, for-’1st Respondent. - 
Balathandapani, for 3rd and 4th Respon- 


4 


The ‘Court delivered: the’ following 
jupcment.—The plaintiffs in the suit 
are the -appellants.. ` Their-suit was for: 
a permanent ‘injunction restraining the 
defendants “from opening and cari ying 
on a ‘business in city limits similar to that 
of thé plaintiffs under the name and 
style ‘of “ M.-M:-Mohammad Saleh’ or 
any other name which is deceptively 
similar to it. First plaintiff and the first. 
defendant are brothers. They were con-. 
ducting a registered partnership, at No., 
1-79, Sembudoss. Street, G. T., Madras- 
The fist- defendant retired from the’ 
partnership. Under clause -(8)' of the 
partnership -deed; the, outgomg partner | 
shall not be entitled to the goodwill 
or to any payment on-account of the. 
goodwill and shall not be entitled tà 
en a,similar business'in the name of. 
< M. M. Mohammad Saleh ’ ‘in city Inmits. 
The first defendant: left the City and, 
opened a- shop -at Madurai. .Subse- 
quently, he returned ‘to Madras and, 
has opened a similar business in hardware 
materials at No. 15, Sembudoss Street, 
under the name and style of “Saleh 
Machinery Stores’. The ,second de- 
fendant is the firm which,was started 
with the. funds of the ,, fist: defendant, 
The third defendant is the wife and the 
fourth -defendant ‘is the brother-in-law 
of the first defendant ; they are merely 
benamidars and..namelenders for the 
first . defendant. The fist defendant is 
carrying on the business and he should not 


‘firm 
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be permitted to circumvent the clause in 
the partnership deed. On these allega- 
tions, the first plaintiff impleading his 
‘< M. M. Mohammad Saleh’ as 
the second plaintiff, brought the suit 
for permanent injunction. i 


a. The first defendant, in his witten 
statement, contended that under the 
deed of partnership he was prohibited 
only from carrying on similar business 
under the name -and style of €M. M., 
Mohammad Saleh’, that he has'not com- 
mitted any breach of the agreement, that 
the first- defendant is not ‘carrying on 
any business and that the agreement 
between the first defendant and the first 
plaintiff will not bind anyone else, His 
further contention was that even ather- 
wise the condition laid down is opposed 
to law and natural justice. Pe 7 


3- Defendants 2 to 4, in their written 
statement, contended * that they were 
not aware of the business carried on by 
the first , plaintiff and the first defendant... 
They denied the allcgation that they are 
merely ,.namelenders. ‘Their - further 
contentions were that the business carried 
on by them is not similar to the firm 
of the; first plaintiff, that they :are' en- 
titled to carry on business in any name 
or in any commodity- or in. any place ` 
and that the first plaintiff is hot entitled 
to any relief and these defendants ar 
entitled to compensatory costs. > -` 
4-, The trial Court, after framing: the . 
necessary issues, and on the evidence ` 
adduced, came’to the. conclusion that - 
clause (8) of the partnership deed (Ex- 
hibit A-1) prohibiting’ the _ outgoing ` 
partner fiom carrying on. similar busi- 
ness in ‘the .city under the name and 
style of “M. M. Mohammad Saleh > is 
a reasonable restriction, and enforceable, 
as the first defendant had released his , 
rights in the partnership and walked 
out. It also found that the first defen- 
dant advanced his moneys for Starting 
Saleh Machinery Stores, a business in 
pipes, pipe-materials, motor pump sets 
etc:, and was responsible, for starting 
that. business and has been- attending . 
to it; -and that defendants 3- and 4 are 
benamidars for the first defendant. Thé 
trial Court also found that the fi st de- 
fendant started the business. under the 
name and style of ‘Saleh . Machinery 


iij > 


Stores’, in similar goods, only. to induce 
the customers of the plaintiff to become his 
customiers by deception and thereby attract 
and appropriate the business of the plain- 
tiffs for himself-and that ‘the plaintiffs 
are entitled to the injunction.. On these 
findings, the trial Court decreed the suit 
with costs, so ae 
5. Aggrieved by’ the said decision, 
defendants 2,3 and -4 preferred A.S. No. 
406 of 1969, om the file of the: First 
Additional’ Judge, City Civil Court, 
Madras. . The* lower appellate Court” 
allowed the appeal on the- findings and 
observations : `? T i 
“ There is identity of the business 
carried on under the twa names. ‘But 
there is no identity in the similarity. 
of the names. -Nor is there’ any evi- 
dence to show that any confusion 
is likely to be created or apprehended ` 
by tlie business carried on under the 
“name of Saleh Machinery Stores being ` 
‘thought of by any person ‘or persons’ 
‘exercising ‘ ordinary: caution as the, 
business carried on by M. M. Moham-~ 
mad Saleh.’ . are a 
“The nameé Saleh Machinery Stores is 
also not decéptively similar to the 
‘namé `M. Mohammad’ Saleh. 
“Therefore, respondents 1 and 2-{plain- 
_ ti would not be entitled to the ‘per: ~ 
manent injunction prayed for,” ` 


The result was the suit was dismissed with 
costs. , On the question of benami, the 
lower - appellate Court -found that ‘the 
business “‘ Saleh Machinery -Stores ” 
“belongs only to the third respondent 
(first defendant) and not to appellants 2 
and 3 (defendants-3 and 4) and that 
appellants 2. and 3 (defendants3 and 4) 
are mere benamidars for the third respon- 
dent - (Ist defendent)”.- As . regards: ' 
the contention raised -by defendants 

2, 3 and 4 questioning the jurisdiction 

of the Court in view of section 105 (c) 

of the Trade and Merchandise Marks 

Act, 1958, the lower :appellate Court 

held that the case on hand is not an action 

for passing off any goods as the ‘goods. 
of the plaintiffs and that therefore the 
trial Court had jurisdiction to enter- 
tain the suit. 


6. Agegrieved- by the decision-of the 
lower appellate Court; the plaintiffs ` 


' that such 
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have. preferred this second appeal. Thiru 
T. R. Ramachandran; the learned Coun- 
sel appearing for the appellants, ` con- 
tended that in view of. the fact that.the 
first defendant had not ‘appealed against 
the decision of the trial’ Court which. 
found that he (first defendant) had. in- 
fringed clause (8) of ‘the partnership 
deed; that decision ‘of the trial Court 
as against him has become final. ` In 
view of ‘the fact that the lower appellate 
Court has also found that the first’ 
defendant is the real owner of “Saleh 
Machinery Stores”, it Ought to have. 
dismissed the appeal, confirming the 
decree of the trial Court. Thiru T. R; 
Ramachandran further contended that 
the right put forth by defendants 2, 3; 
and 4 is independent of that of the first 
defendant and as such they can ‘succeed 
only if they can establish their indepen- 
derit right in “Saleh Machinery Stores”; 
but once it is held that the said business 
is that of the first defendant, the decision 
arrived at by the trial Court to the effect . 
„a business irifringes, clause 
(8) of Exhibit A-1 has become conclisive, 
as against the first defendant. Thiru 
T. R. Ramachandran also cited’ ta his . 
support decisions, which I will consider ' 
presently. an l 


7.- Thiru ` ` Venkatachalapathy, > the. 
learned, Counsel appearing for the ist 
defendant (first respondent) herein con- 
tended that the common defence of all 
the defendants is that there is no similarity, . 
in the names of the two businesses ‘M. M. 
Mohammad Saleh’ and ‘Saleh Machinery, , 
Stores” and that as such ‘from the mere 
fact that the defendant had not prefer- 
the trial Court ta the Court ‘he is ‘not ` 
precluded from giving a finding in appeal 
as regards similarity in the names. 
‘‘According to Thiru Venkatachalapathy, 
the learned Counsel for the first defen- 
dant the question of similarity is a com- 
mon defence raised ‘by all the defendants 
and that as such the lower appéllate 
Court _has jurisdiction to go into this 
question and render a decision thereon 
which ‘will definitely enure to the benefit 
of all the defendants ‘including. thé first 


re 


defendant. The learned Counsel ‘brought 


` red an appeal against ‘the decisior . of 


- tohis support the provisionis of Order. 4f, 


rule“4 and rule 33, Civil Procedure 
Code. : we 
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8. Thiru Balathandapani, the learned 
Counsel for defendants 3-and 4  (res- 
pondents 3 and 4 herein), while stressing 
the point’ submitted by Thiru 
Venkatachalapathy, also submitted that 
his clients are, nat benamidars for the 
first defendant and that in any event the 
suit was in. ` effect one under section 
105 (c) of. the Trade and Merchandise 
Marks Act, 1958, and as such the judg- 
ment of the trial Court is without juris- 
diction. `- 


9. I have been taken through the 
pleadings and other, relevant documents 
in the case: There is a clear averment 


in the plaint to the effect that the second’ 


defendant-firm was started with the 
funds of the first defendant and that 
the third defendant, who is the wife, 
and the fourth defendant, who is the 
brother-in-law of the first defendant, 


are only. benamidars and namelenders’ 


for the benefit. of the first defendant. 
It is further averred in the plaint that 
the first defendant should not be per- 
mitted to circumvent the clause in the 


partnership deed Exhibit A-1 by creating 


a firm in the names of defendants 3 and 4 
and that all the defendants should be 
prevented by an injunction restraining 
them from doing any business in the name 
of the second plaintif or in any name 
which is deceptively similar to ‘^M. M. 
Mohammad Saleh’. It has been further 


stated in the plaint that the plaintiffs 


had already become entitled to the good- 
will of the firm. “M. M. Mohammad 


Saleh’ by a` decree in the City Civil - 


Court in O. S. No. 856 of 1957 and that 
the first defendant is bound by clause (8) 
of the partnership deed dated 1st April; 
1958. Clause (8), Exhibit A-1 reads as 
follows :—. A _ a 


“ In view of ‘the two partners having 
taken over the business coming from 
their father who was originally carry- 
ing on this business of M. M. Moham- 
med Saleh it is hereby agreed that 
in the event of any of the partners going 
out of the partnership the outgoing 
partner shall not be entitled to the 
goodwill nor to any payment on account 
of the goodwill and shall not be enti- 
tled to open a similar business in the 
name of M. M. Mohammed Saleh 
in the city limits.” 
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It is clear from the above that the first 
defendant should not open a similar 


business in the name of ‘M. M. Moham- 
med Saleh’ in the City Limits. 


I0. According to the first defendant, 
defendants 3.and 4 have opened a 
similar business, not in the name of 
‘M. M. Mohammad Saleh’ but in the 
name of ‘‘Saleh Machinery Stores”, 
The first defendant completely disowned 
any right in the said business. Inciden- 
tally, the first defendant has averred in 
his written statement that he has not 
committed any breach of the agreement 
contained‘in clause (8) of Exhibit A-1. 


1x. Considering the averments in 
plaint to the effect that the first defen- 
dant should not be allowed to carry on 
similar business'in any name which is 
deceptively similar to ` M. M.°-Moham- 


_mad Saleh’, and also considering the 


terms of clause (8) of the partnership 
deed Exhibit A-1, the trial Court found 
that the first defendant has infringed 
clause (8) of the agreement and as such 
granted the injunction as prayed for. 


The first defendant had not preferred 
any appeal against this finding of the 
trial Court. As far as defendants 2 to 
4 are concerned, they are not bound by 
the terms of clause (8) of Exhibit A-1. 
No doubt, they have averred, in their 
written statement, that the business car- 
ried on by them is not similar to that 
of the second plaintiff. The trial Court 
considered them as ‘benamidars’ for 
the first defendant, and decreed the 
suit. On appeal, -by defendants 2 ta 
4, the lower appellate Court, despite 
its finding that defendants 3 and 4 are 
only benamidars for the first defendant 
and despite the fact that the first 
defendant had not preferred, any appeal, 
dismissed, the suit holding that the name 
Saleh Machinery Stores, is not dece- 
ptively similar to the name “M. M. 
Mohammad Saleh’. . 


I2. It is significant to note that the 
right of the first defendant’ stands 
entirely on a different footing than that 
of defendants 2 to 4. The discussion by 
the trial Court as regards the right of the 
first defendant is with reference to clause 
(8) of Exhibit A-1. But as far <as 
defendants 3 and 4 are concerned, - thei 


- case is entirely different, and they claim 


\ 
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an independent right in Saleh Machinery 
Stores, while the first defendant com- 
pletely disowns the said business. The 
finding of the trial Court has been arrived 
at on the basis that the first defendant 
is the real owner and that the business 
carried on under the name and style 
“Saleh Machinery Stores’ is offending 
clause (8) of Exhibit A-1. ‘The said 
finding against the first defendant has 
become conclusive since he had not pre- 
ferred any appeal. To discuss and decide 
the question as to whether defendants 
3 and 4 are carrying on any business 
which is deceptively similar to that of the 
plaintiffs, is not the scope of the suit 
at all. . Such a thing will be only aca- 
demic and outside the prayer in the 
plaint. Once it is held that defendants 
3 and 4 are the owners of ‘Saleh 
Machinery Stores’ the suit has to fail 
automatically since they are not parties 
to Exhibit A-1. But, it is found that 
the first defendant is the owner of 
‘Saleh Machinery Stores’. The finding 
that the first defendant has violated clause 
(8) of Exhibit A-1, which had not been 
appealed against, is conclusive and the 
lower appellate Court, in my view, can- 
not grant a decree which will in effect 
give a relief to the first defendant with 
reference to whom the judgment and 
decree of the trial Court have become 
conclusive and binding. 


Order 41, rule 4, Civil Procedure Code, 


. reads :— 


“ Where there are more plaintiffs or 
more defendants than one in a suit, 
and the decree appealed from 
proceeds on any ground common ta 
all the plaintiffs, or to all the defen- 
dants, any one of the plaintiffs 
or ofthe defendants may appeal from 
the whole decree and thereupon 
the Appellate Court may reverse or 
vary the decree, in favour of the 
plaintiffs or defendants as the case 
may be.” 


From the above provision, it is clear that 
the ground of the decision appealed from 
must be common to all the plaintiffs 
or to all the defendants, as the case may 
be ; then only, the appellate Court 
can reverse or vary the decree in favout 


of the plaintiffs or the defendant,.as the: 


case may be, But as far as the present 
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case is concerned, the appellants before 
the lower appellate Court (defendants 
2 to 4) have nothing to do with clause 
(8) of Exhibit A-1. The decision ren- 
dered, by the trial Court was only with 
reference to clause (8) of Exhibit A-1, 
As such, even though the appellants 
before the lower appellate Court averred 
that ‘ Saleh Machinery Stores’ is not; 
similar to the firm ‘M. M. Mohammed 
Saleh’ the same cannot be taken as a 
‘common ground’ for the first defendant 
also, inasmuch as the first defendant 
alone is bound by clause (8) of Exhibit 
A-1. Hence Order 41, rule 4, Civil 
Procedure Code, cannot be relied on to 
support the decision of the lower appellate 
Court. . 


Order 41, rule 33, Civil Procedure Cade, 
runs as follows : 


“The appellate Court shall have power 
to pass any decree and make any 
order which ought to have been passed 

` or made and to pass or make such 
further or other decree or order as the 
case may require, and this power may 
be exercised by the Court notwith- 
standing that the appeal is as to part 
only of the decree and may be 
exercised, in favour of all or any of the 
respondents or parties, although such 
respondents or parties may not have 
filed any appeal or objection.” 


As I have already stated, there are two 
sets of defendants. The first defendant 
belongs to the first set and he completely 
disowned ‘Saleh Machinery Stores’, and 
the relief claimed by the plaintiff against 
this defendant was only with reference 
to clause (8) of Exhibit A-1. The second 
set consists of defendants 3 and 4, who 
claimed absolute right in ‘Saleh 
Machinery Stores’, and‘against whom the 
plaintiffs have not claimed any relief 
with reference to clause (8) of Exhibit 
A-1: In the backg‘ound of these facts, 
we have to consider whether Order 
41, tule 33, Civil Procedure Code, will 
be of any help to support the decision 
of the lower appellate Court. 


In Nirmala v. Balai Chand}, the Supreme 


Court observed :— ; 
v x ae 


“1... (1966) 2 S.G.J. 426:(1965) 3S.G.R. 550; 
A.LR. 1965 S.Q. 1874, 


“There were therefore two sets of 
defendants in the suits and in subs- 
` tance two decrees though related were 
passed. One of the decrees can stand 
apart from the other.. When a party 
allows a decree of the Court of First 
Instance to become final, by not 
‘appealing against the decree, it would 
not, be open to another party to the 
litigation, whose rights are otherwise 
not affected by the decree, to invoke 
the powers of the “ appellate Court 
under Order 41,- rule 33 to pass a 
decree in favour of the party not ap- 
pealing so as to give the latter a benefit 
which he has not claimed, Order, 
41; rule 33 is ‘primarily intended to 
confer power upon the appellate Court 
to do justice by granting relief to a 
party who has not appealed, when 
refusing’ to do so, would result in 
making inconsistent, contradictory 
or, unworkable orders. We do not 
. think that power under Order 41, 
_ rule 33 of the Code of Civil Procedure 
can be exercised i in this case in favour 
of the deities.” 


In my opinion, the decree of the trial 
Court,. in the instant’ case, against: the 
first defendant, can stand independently 
of the right claimed by defendants 
2 to 4...In ‘view of ‘the finding. of the 
lower- ‘appellate Court that defendants 
2 to 4 are only benamidars, the reliefs 
which it granted in effect give a relief 
to the first defendant who had not 
appealed from the decree and judgment 
of the trial Court. Further, a decree 
against defendants 2 to 4-,in my pinion 
can stand independently , and ‘there 
cannot-be any inconsistency, contra- 
dictoriness or unworkability if the: order 
is Ten only as against’ defendants 2 
ta 


13. Thiru Balathandapani, the learned 
Counsel appearing for defendants 3 
and 4. contended that the Courts below 
have not considered the question of 
benami. He also submitted that the 
onus has been shifted upon defendants 
3 and 4and as such the question of benami 
has been wrongly decided. As regards 
the benami nature of the business, both 
the Courts have concurrently found that 
the first defendant is the real owner and 
that defendants 3 and 4 are benamidars. 
All the evidence on record has been pro- 
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perly discussed by-the Courts below. In 
my view, the burden of proof assumes 
little importance when all the evidence, 
is before the Court and has been discussed 
and decided on. ` Taking into con. 
sideration the evidence on record, the 
concurient finding’ arrived at by the 
Courts below-to the. effect that’ defen- 
dants 3 and 4 are beet cannot 
be interfered with.. 


414. I do not think -there is any subs- 
tance in the argument of the learned 
Counsel for the third and fourth defen- 
dants to the effect :that the suit will fall 
under section 105 (c) of the Trade and 
Merchandise Marks Act, 1958. The lower 
appellate Court has correctly considered 
this aspect and has oe the conten- 
tion. 





15. Under these circumstances, the se- 
cond appeal is allowed, with the result 
that suit is decreed as prayed for, There 
will be no order as to costs. No ‘leave. 


S.J. ` , Appeal allowed: 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. ` ., 


(Special Original Jurisdiction.) 
Present :—M. M. Ismail, J. 
T. Velappan 


——— 


Petitioner” 
D. f 


Superintendent of Central Excise, 
Erode M. O. R., Erode and another 
Respondents. 


Palis Cess Act, (XV of 1966), section 9— 
Assessment of . occupier of mill—Notice— 
Particulars to be provided—-Meére notice of 
demand without assessment _invalid—Article 
226, Constitution of India—Issue of certiorari. 


Where an occupier of a mill submitted 
returns from. April, 1970 to August, 1970 
and the Collector. without making an 
assessment under section 8 of the Produce 
Cess Act, 1966, demanded a` consoli- 
dated sum as cess payable for 1967-68, 
1968-69, 1969-70 and, for April to August, 
1970 and sent the notice calling upon the 
occupier to pay the.amount within 10 
days warning that in default of payment 
of the amount as directed action to recover 





*W.P, No. 90 of 1972. 15th November, 1973. 
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the amount, would be taken under sec- 

tion 12 of the Act, such a notice is illegal. 

; [Paras. 3 and 4.] 

A notice under’ section 9 (1) of the Pro- 

duce Cess Act as prescribed by rule 5 

of the Rules framed under the Act‘should 

State separately the total quantity of 

produce ` consumed -or oils extracted 

_on the basis. of which the cess is 
leviable, the amount paid and the amount 

due, Unless these ` particulars are 

given, the person subjected to, the 

levy will not be able to challenge ‘the 

correctness of the same if he is sc advised, 

by filing an appeal. Where the only 

notice actually issued merely contained 

the total amount referable to the different 

periods by. way of cess said to be payable 

by the ‘petitioner is defective and cannot 

be sustained, l [Para. 4.] 

‘Petition under, Article 226 of thë Con- 
stitution of India, praying that in the ċir- 

cumstances stated therein and in the 

affidavit filed therewith the High Court 

will be pleased to issue a writ of certiorari 

calling for the records of the Ist Res- 

. pondent relating to the notice of demand 
dated 7th June, 1971, demanding pay- 


ment of Rs.-26,768-75 from the petitioner . 


for the periods 1967-68 to August, 1970 
under, the provisions of the Produce 
Cess Act XV of 1966, and quash the 
said order-and made therein., 

K. Srinivasan and K. G.- Rajappa, for Peti- 
tioner. . ` a S, 
Ali Mohammed and T. Sathya Dev, for 
Respondents. : : ' 
The Court made the following 
Orper.—The petitioner in this writ 
petition is a ‘partner of Messrs. Bharat 
Refineries and Oil Mills carrying on 
business at Erode in the manufacture and 
sale of groundnut oil and refined, oil and 
he prays for the issue of a writ of 
certiorari to quash the notice of demand 
dated 7th June, 1971 demanding pay- 
ment of Rs. 26,768-75 from the petitioner 
for the periods 1967-68 to August, 1970 
under the provisions of the Produce 
Cess Act XV of 1966. aa 

2. The Central Act XV of 1966 was enact- 
ed’ to’ provide, fot the imposition of ‘cess 
on certain produce’ for the ‘improvement 
and development of the- methods of cul- 
tivation and marketing of such produce 
and for matters connected therewith, 
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Sub-section (1) of section 3 provides for 
levy and collection, as a cess a duty of 
customs at such rate snot exceeding the 
rate specified in the corresponding entry 
in column 3 of the first schedule on every 


‘produce specified in column 2 of that 
‘schedule. Sub-section (2) ‘of that sec- 


tion provides for levy and collection, as 
a cess, on every produce specified in 
column 2 of the second schedule, a duty 
of excise at such rate, not exceeding the 
rate specified in the corresponding entry 
in column 3 thereof: Item 3, in the 
second schedule is, “oils extracted from 
oilseed crushed in any. mill in India”. 
The maximum rate at which duty of 
excise may be collected is one rupee per 
quintal of oil and the actual rate provided 
for in: the second schedule is 60 paisé per 
quintal of oil. Section 8 of the Act pro- 
vides for every occupier ofa mill furnishing 
to the Gollector every month a return 
stating the total amount of produce speci- 
fied in the second “schedule consumed 
or brought under processing’ or extracted 
in the millduring the preceding month. 
Section 9 deals with colléction of cess 
leviable on produce’ specified in the 
second schedule. Sub-section (1) of this 
section provides that on receiving any 
return made under section 8, the Collector 
shall assess the duty of-excise payable on 
every produce specified in the second 
schedule, in respect of the period to which 
the return relates, and if the amount 
has not ‘already ‘been paid, shall cause 
a notice to be served upon the occupier 
of the, mill requiring. him to make pay- 
ment of the amount assessed ‘within ten 
days of the service of the notice. Sub- 
section (2) of this section deals with assess- 
ments to be made in’ a case where no 
retum is furnished or the return furni- 
nished happens to be defective. That 
sub-section states : 
“o (2), If the occupier of any mill 
fails to furnish in due time the return 
referred to .in section 8 or furnishes 
a return which the Collector has rea- 
son to believe is incorrect or defective, 
the Collector shall assess the amount 
“payable by him in such manner, if 
any as may be prescribed, and the 
provisions of sub-section (1) shall 
thereupon apply asif such assessment 
had been made on the basis of a 
. return furnished, by the occupier”; 
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Provided that, in the case of a return 
which he has reason to believe is in- 
correct or defective, the Collector shall 
not assess the duty of excise at an amount 
higher than that at which it is assessable 
on, the basis of the return without giving 
to the occupier a reasonable opportunity 
of proving the correctness and complete- 
ness of the return. 


Section 10 deals with the finality of assess- 
ment after providing for appeal. Sub- 
section (1) of this section states : 


“10. (1) Any occupier ofa mill who 
is aggrieved by an assessment made 
under section 9 may, within three 
months of service of notice referred to 
in sub-section (1} of that section, appeal 
to such authority as the Central Govern- 
ment may, by ` notification, in- the 
Official Gazette, appoint in this behalf, 
for the cancellation or modification of 
the assessment and, on such appeal, the 
said authority may cancel or modify 
the assessment and order the refund to 
such occupier of the whole or part, as 
the case may be, of the amount paid 
thereunder: ee 


. Provided that the authority so appoint- 
ed shall not be inferior in rank to the 
Collector by whom the assessment was 
made.” - : 


The Produce Cess Rules, 1969, have been 
made-under section 20 of the Act. Rule 
5 of the Rules states : 


“The notice referred to in sub-section 
_(1) ofsection 9 shall contain separately 
the total quantity of produce consumed 
-or oils extracted, on the basis of which, 
the cess is leviable, the amount of cess 
assessed, the amount paid and the 
amount due and shall include a state- 
ment that in the event of the cess-not 
being paid, action will be taken under 
-the provisions of the Act.” 


According to rule 6, “ where the occu- 
pier of a mill has failed to furnish the 
return referred to in sub-section (1) of 
section 8 within the time specified in sub- 
section (2) of that section, o ` has furnished 
within. the specified period a return, 
which the Collector has reason to believe 
is incorrect or defective, the Collector shall 
assess the amount payable by the occupier 
on the hasis of the monthly average 


{1974 


amount of cess levied and collected from 
the said occupier in the twelve months 
immediately preceding the month to 
which the assessment relates.’ 


3- In this case admittedly the petitioner 
did not submit any return except for five 
months, namely, April to August, 1970. 
However, the first respondent herein has 
demanded from the petitioner a sum of 
Rs. 26,768-75 by the impugned notice, 
said to be cess payable for the periods 
1967-68, 1968-69 and 1969-70 and from 
April to August, 1970. On 26th August, 


- 1970, summons was issued by the first 


respondent herein to the petitioner-mills 
calling upon the mills to produce (1) all 
registers and accounts showing the quan- 
tity of oil seeds crushed and oil produced 
in the petitioner’s oil mills for the period 
from April, 1966 to August, 1970 ; and 
(2) all records showing payment of cess 
on oil by the petitioner’s oil mills from 
April, 1966 to August, 1970. The peti- 
tioner-mills admittedly produced their 
accounts before the fi-st respondent on 
1st September, 1970 and promissed to file 
returns. As I have pointed out already 
except for five months, no return for the 
earlier period were filed. It is under these 
circumstances by a communication, dated 
9th September, 1970, the first respondent 
called upon the petitioner-mills to pay the 
amount mentioned, above stating that the 
said amounts were arrived at on the 
basis of the particulars furnished by the 
petitioner-mills as -per their records. 
This communication also, pomted out 
that in future the returns and payment 
particulars should be filed in the first 
respondent’s office every month before 
7th of the month. Subsequently not 
having received any payment, the first 
respondent sent the impugned notice 
dated 7th June, 1971, calling upon the 
petitioner to pay the amount within ten 
days from the date of the receipt of the 
demand and warning the petitioner-mills 
that if they failed to pay the amount as 
directed, action to recover the amount 
would be taken against them under 
section 12 of the Produce Cess Act, 1966. 
It is against this order that the present 
writ petition has been filed under Article 
226 of the Constitution of India. 


4 Mr. K. Srinivasan, learned Counsel 
for the petitioner, primarily contends that 
the mere sending of a demand notice is 
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not enough and that there should have 
been an assessment əs contemplated by 
the Act because only if there is an order 
of assessment, the petitioner will be able 
to file an appeal as provided for under 
section 10 of the Act. In my opinion, 
the writ petition has to be allowed.on a 
very narrow ground, I have already 
extracted rule 5 of the Rules providing 
for the form of notice cortemplated by 
section 9 (1) of the Act which should be 
served on a person like the petitioner, 
after which alone, the petitioner could 
prefer an appeal. According to that rule, 
the notice should state separately the 
total quantity of produce consumed or 
oils extracted on the basis of which cess is 
leviable, ‘the amount of cess assessed, 
the amount paid and the amount due. 


As I have pointed out already, the. second: 


schedule to the Act itself has prescribed 
the rate of cess and-consequently the’ dis- 
pute, ifat all, could relate only to the total 
quantity of produce consumed or- oil 
extracted. Therefore, unless the notice 
under section 9 (1) of the Act as prescribed 
by rule 5 contains those particulars, the 
petitioner will not be in a position to chal- 
lenge the correctness of the same, if he is 
so advised, by filing an appeal. In the 
present case, admittedly no notice in the 
form prescribed by rule 5 has been issued 
to the petitioner herein and the only notice 
which has been sent to the petitioner is one 
containing the total amount referable to 
the different periods by way of cess said to 
be payable by the petitioner-mills. Conse- 
quently, the notice actually issued to the 
petitioner does not satisfy the require- 
ment of rule 5 and therefore cannot be 
sustained. On this short ground, the 
writ petition is allowed and the impugned 
demand notice issued by the first respon- 
dent is quashed. However, the allowing 
of this Writ Petition will not prevent the 
first respondent from proceeding afresh 
in accordance with law. There will be 
no order as to costs. ` 


P.S.P, 





Writ petition 
allowed. 
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IN THE HIGH ‘COURT OF JUDI- 
CATURE AT MADRAS. va. 


Present:—G, Ramanujam, F. 


t 


O.M. Jalali, S/o. Omar Mohumadu 
(added as L. R. in Appellate Gourt as 
per the order dated znd April, 1970 
in I.A. No. 32 of 1970) Appellant* 


U. 


Anusuddin, S/o. Mohaideen Abdul 
Kadar and others Respondents. 


Mortgage—Suit for redemption—Usufruc- 
‘tuary morigages—Mortgagor purporting to 
„mortgage entire property—Mortgagor entitled 
‘to moiety only—Effect—Mortgagee’s heirs 
assigning their rights to owner of the other 
moiety—Effect—-No extinguishment of mort- 
‘gage—Assignment amounts to acknowledg- 
. ment-—Limitation Act (IX of 1908), section 
.19—Assignee baund—Right to redeem subsists. 


Though a mortgagor purported to execute 
-usufructuary mortgages in relation to 
the entirety of the suit property, on his 
being found to be entitled only to a 
moiety thereof, the mortgages must be 
taken to cover only the mortgagor’s 
half-share. The owner of the other 
half-share is not a cO-mortgagor but has 
an independent title to his half-share in 
the suit property. [Para, 7.] 
On the latter obtaining an assignment of 
the suit mortgages from the heirs of the 
mortgagor, it did not operate to extinguish 
the mortgages as the assignee was neither 
a co-mortgagor nor a person entitled to 
redeem the mortgages. [Para, 8.] 


The assignment of their rights by 
the mortgagee’s heirs amounted to an 


acknowledgment of the subsistence 
of the mortgages at the time of 
assignment within section 19 of the 


Limitation Act of 1908 and such 
acknowledgment would bind the assignee. 
The assignee cannot in a suit for redemp- 
tion, adopt the attitude that the mort- 
gages are not subsisting and that they are 
not liable to be redeemed. [Para, 10.1 


In view of the clear recitals in the deed 
of assignment, it is impossible to say that 
there was no acknowledgment of a sub- 





` *S.A. No.-457 of 1971 and Memo. of cross 
objections, 16k March, 1973. 
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sisting mortgage. An acknowledgment 
by the assignor binds the assignee as well. 
Therefore ‘the assignee’ cannot’ be 
permitted to say that she was not bound 
by” the acknowledgment made by 
cher assignor. The assignment was only 
_of the ‘mortgagee’s rights. . Having ' got 
an assignment of the mortgagee’s right 
‘the assignee cannot now take © up 
an attitude that the mortgages are not 
subsisting and they are not liable to be 
redeemed. [Paras. 7, 8 and 10.] 


` Cases referred to :— 


Ayyan Ammal v. Vellayammal, (1956) -1 
M.L.J. 255: I.L.R: (1956) Mad. 587: 
A.LR. 1956 Mad. 354 ; Sinnan Chetty v. 
Sivakami Ammal, (1921) 41 M.L.J. 50: 
A.LR. 1921 Mad. 326. (1); Murajalli 
Humia Goundan v. Ramaswami Chetty, 1.1.R. 
(1918) 41 Mad. 650 : 34 M:L.J. 528; 
Padmanabha v. Lakshmi, ALR. 1953 
` Tr-Qo. 244; Sankara Pillai v, Ananda Pillai 
'ALR. -1958 Ker. 307 ; Nallathambi 
Nadar v, Ammal Nadachi, I.L.R. (1963) 
Mad. 1003: (1964) 1 M.L.J. 181. 
A.ILR. 1964 Mad. 169; Valliamma v. 
_Stvathanu, -I.L:R. (1963) Mad. 1110 : 
(1964) 1 M.L.J..161 : A.LR. 1964 Mad. 
269; Sidhara Ram v. Gunjidin, A.LR. 
1924 All. 458. fear 

‘Appeal against the decree of the Court 
of the Subordinate Judge, ‘Tuticorin in 
Appeal ‘Suit No.122 of 1968 preferred 
against the decree of the Court of the 
District Munsif of Srivaikuntam in Origi- 
ral Suit No. 387 of 1966; - 


A. Ramanathan and R. Vedantham, for 
Appellant, "ua 


'S. Ramasubramanian, for Respondent. 
The Court delivered the following 


Jupement.—The first defendant is the 
appellant. The suit is one for redenip- 
tion of two usufructuary mortgage deeds, 
Exhibit B-1 dated 29th March, 1889 and 
Exhibit B-2 dated goth March, 1889 
for Rs. 100 and Rs. 150 respectively 
exécuted by one Ansuddin, the grand- 
father of the plaintiffs and the second 
defendant in favour of one Mohammad 
Noohu. The plaintiff’s case is that the 
‘suit property measuring One acre and 
three .cents belonged to their grand- 
father, Ansuddin, that the said Ansuddin 
had created the said two mortgages over 
that property, that the period prescribed 
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for redemption under both the documents 
was One year, that there has been. a parti- 
tion in the family of the mortgagee, 
Mohammad Noohu whereunder the suit 
mortgages had been allotted to one 
Ahamad. Ali Bathummal, that her father 
and guardian had assigned the usufruc- 
tuary mortgages to the first defendant 


„under a registered deed of assignment 
‘dated 15th June, 1911. and that. since 


then, the first defendant as an, assignee 
of the mortgages has been in possession 


‘and enjoyment of the suit land. The 


further case of the plaintiffs is that after 
the death of the mortgagor, ‘Ansuddin 
the equity of redemption had devolved 
on Mohaideen Abdul Kader, the father 
of the plaintiffs and the second defendant 
and after his death on the plaintiffs and 
the second defendant, and that therefore, 
they are entitled to redeem the mort- 
gages in question. The plaintiffs also 
contended that in view of the provisions 
of section 9-A of the Madras Agriculturists 
Debt’ Relief Act, the mortgage ‘debts 
stand discharged and, therefore, they 
‘are entitled to redéem ‘the mortgages 
without payment of any sum, | 


2. The first defendant contested the suit. 
She denied that the suit property originally 
belonged exclusively to the plaintiff’s 
-paternal grand-father, Ansuddin. It is 
stated that the suit land belonged to 
Asanachi, the mother of Ansuddin, that 
on her death the first defendant’s father 
‘as. also Ansuddin’ became ‘entitled to a 
half share each, and that on her father’s 
death the first defendant became entitled 
to a half share in the suit property. 
The first defendant also contended that 
by virtue of her redeeming the mortgage 
by getting an assignment from the mort- 
gagee’s legal representatives the mortgages 
‘as such have become extinguished and 
that, therefore, the plaintiff’s remedy, if 
any, is’tO file a suit for possession within a 
period of 12 years from the date of assign- 
ment, that the suit for redemption as 
framed cannot be maintained, and that 
in any event, the suit for redemption 
is barred by time. 


. On these pleadings and on the evi- 
dence adduced on either side, the trial 
Court held that the suit property originally 
belonged to Asanachi, the mother of 
Ansuddin and that, therefore, the plain- 
tiffs and the 2nd defendant on the one 
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hand and ‘the first defendant on the other 
became entitled to-a moiety in .the suit 
properties. Italso -held.that the assign- 
ment, Exhibit B-3 taken by the first 
defendant will not constitute an acknow- 
ledgment of the mortgagor’s right to 
redeem so as to-afford.a fresh starting point 
of limitation for redemption, as alleged 
by the plaintiffs and that the suit for 
redemption having been filed. more than 
6o years after the-date of the original 
mortgages is barred. by limitation. In 
that view it dismissed the plaintiffs’ suit. 


4. On appeal, the lower appellate Court, 
practically agreed with the findings of 
fact arrived at by the trial Court -that 
the suit property vested in moieties on 
the plaintiffs and the second defendant 
on the one hand and the-first defendant 
on the other, and that the -first defendant 
has taken an assignment of the mortgages 
from the mortgagee’s representatives in 
the year 1911 by virtue of her right to a 
half share in the suit properties: But it 
did not agree with the trial Court that the 
suit is barred -by limitation. It held that 
the assignment of the mortgages Exhibits 
B-1 and B-2 under Exhibit B-3 dated 
15th June, 1g1r executed by the mort- 
gagee’s legal representatives constituted 
an acknowledgment by the mortgagee 
giving a fresh period of limitation of 60 
years from the date of that assignment 
and that, therefore, the suit is well with- 
in time. In that view the lower appel- 
late Gourt decreed the suit for redemption 
in. favour. of the plaintiffs and the second 
defendant. in respect -of their undivided 
half share in thé suit properties. 


5. -In this second appeal, the only ques- 
tion .that arises for consideration is as 
to whether the .suit for redemption. is, 
barred by limitation or not. pet 


6. Itis urged by Mr. M. S. Venkata- 
rama lyer, learned Counsel for the appel- 
lant, that the lower appellate Court’ has 
erroneously assumed that the amendments 
brought about in sections 92 and’ 95 
of the Transfer of Property Act in 1929 
were retrospective, that the true legal 
position before 1929 is that wherever a 
co-mortgagor redeems the mortgage, 
the mortgage gets extinguished and in 
its place a charge comes into existence 
in favour of the redeeming co-mortgagor 
and there is no question of the redeeming 
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_co-mortgagor being subrogated .to the 


rights of the mortgagee whom he redeems, 
and that the assignment of.the mortgages 
taken by- the first-defendant in his capa- 
city as a cO-mortgagor completely extin- 
guishes the mortgages as also the right to 
redeem and brings in its place fresh rights 
and liabilities as between the first defen- 
dant .and the plaintiffs. The learned 
Counsel refers to the decision in, Ayyan 
Ammal y. Vellayammal}, in support of his 
stand that sections 92 and 95 as amended 
in 1929 are not retrospective in operation 
and that the statutory right of subrogation 
conferred by section g2 on a, redeeming 
co-mortgagor was not available in 1911 
when the mortgages had been assigned 
to the first defendant. In that case a 
Full Bench of five Judges considered ‘the 
question. whether sections, 92 and 99 
as amended in 1929 were retrospective 
or not. It was held that the amending 
Act of 1929 by necessary intendment did 
not provide for retrospective. effect being 
giyen to section 92 and 95 among other 
sections referred to in clause, 2 of section 
63 and that independently of section 63, 
neither expressly nor by necessary 
intendment section g2 or 95 or both of 
them taken together provide for retros- 
pective effect being given to the statutory 
right of subrogation conferred by section 
92 on a redeeming co-mortgagor. The 
Full Bench also referred to the view taken 
by this Court in Stnngn Chetty v. Sivakami 
Ammal? and Murajalli Hunia Goundan ` v. 
Ramaswami Cheity®, before the, amending 
Act of 1929 that sections 92 and 95 of 
the Transfer of Property Act did not 
confer rights of subrogation as such,.on 
a redeeming co-mortgagor. It is pointed 
out by the learned Cotinsel that as-far 
as the suit mortgages are concerned, 
they came to be redeemed before 1929, 
under Exhibit B-3 and as such there is 
no question Of treating the first defen- 
dant, the redeeming co-mortgagor as 
standing in the shoes of the mortgagée and 
applying the period of limitation under 
Article 148 of the old Limitation Act. 
7. I am of the view that the question: 
whether the amending Act of 1929. which: 
brought about certain changes in sections 





1. (1956). 1'M.L.J. 255 : LL.R. (1956) Mad.. 
587: ALR. 1956 Mad, 354. 
2 gD 41 M.L.J. 501: ALR, 1921 Mad.: 
3. LL.R. (1918) 41 Mad, 650: 34 M.L.J. 528. 
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g2 and 95 of the Transfer of Property 
Act is retrospective or not is not material 
for the decision in this case. The con- 
tention. of the learned Counsel proceeds 
on the basis that the first defendant is 
co-mortgagor, that in such capacity he 
has redeemed the suit mortgages and that, 
therefore, the mortgages are not extin- 
guished. But on the facts of this case 
it is clear that the mortgages have admit- 
tedly been executed only by Ansuddin 
who was entitled only to a half share in 
the suit property. The other half has 
been held to belong to the first defendant’s 
father. Though Ansuddin purported to 
execute the mortgages in relation to the 
entirety of the suit property, now that 
it has been found that Ansuddin was 
entitled only to a moiety, the mortgages 
should be taken to cover only the mort- 
gagor’s half share. Therefore, the half 
share belonging to the first defendant’s 
father cannot be the subject-matter of the 
suit mortgages created by Ansuddin. 
It is not, therefore, possible to treat the 
first defendant as a cO-morigagor. 
She has got an independent title to a half 
share in the suit property. Thus, when 
the first defendant took the assignment 
of the mortgages in 1911, she cannot be 
said .to- have done so in her capacity as 
a cO-mortgapor, neither the first defendant 
nor her father was a co-mortgagor. If 
she is not a coO-mortgagor, the question 
is whether her taking an assignment of 
the mortgages created by Ansuddin will 
put an end to the mortgages themselves. 
According to the learned Counsel the 
assignment taken by the first defendant in 
tg1t had extinguished the mortgages and 
had created new rights between the parties 
that it has resulted in the creation of a 
charge over the shares of non-redeeming 
co-mortgagors for the aliquot share of 
the mortgaged money, that there is a 
corresponding right created in favour of 
the noOn-redeeming c0-mortgagors to 
claim delivery of possession by tendering 
the. aliquot share of the mortgaged 
money to the redeeming co-mortgagor. 
The contention of the learned Counsel 
in substance is that a suit for redemption 
will not lie after the mortgages have been 
redeemed by a co-mortgagor and the 
only right of the non-redeeming co-mort- 
gagors is to file a suit for possession. But 
in my view it is unnecessary to consider 
the tenability or otherwise of the said 
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contention on the facts of this case. As 
already stated, the first defendant is not 
a co-mortgagor entitled to redeem the 
mortgages and he has taken only an 
assignment of the mortgages from the heirs 
of the original mortgagee. The question 
is whether the said assignment would 
extinguish the mortgages as such, leaving 
the heirs of the mortgagor to file a suit 
for possession within the time prescribed 
by law. If the assignment cannot b 
taken either as discharging the mort- 
gages Or as extinguishing the same, the: 
the plaintiffs are entitled to redeem the 
mortgage. 


8. Therefore the main question to be 
considered on the facts of this case is 
whether the assignment of the mortgages 
taken by the first defendant amounts to 
an acknowledgment under section 19 of 
the Limitation Act. - If it is construed to 
be an acknowledgment of the mortgagor’s 
right to redeem, then there will be a 
fresh period of limitation of 60 years from 
the date of the assignment for redeeming 
the mortgage. The learned Counsel for 
the appellant referred to the various deci- 
sions of this Court and other High Courts 
rendered before the amendment of sections 
92 and 95 of the Transfer of Property 
Act to show that where one Of several 
mortgagors redeems ‘the whole mortgage 
and obtains possession, a ‘suit against him 
by another mortgagor to recover his 
share of the mortgaged property on pay- 
ment Of his share of the expenses of 
redemption is not governed by Article 
148 of the Limitation Act. But I am 
not referring to any of those decisions as 
in my view the first defendant is neither 
a cO-mortgagor much less a redeeming 
co-mortgagor and as such the principles 
laid down in those decisions cannot be 
applied to the facts of this case, Here 
the first defendant who is not a co- 
morigagor has taken an assignment of 
the mortgages which are found to com- 
prise only the half share belonging to 
Ansuddin, the original mortgagor, Thus 
the mortgaged property is Only the half 
share belonging to Ansuddin in the suit 
property though he purports to execute 
the mortgages in relation to the entirety 
of the property. The first defendant 
cannot be said to have any interest in 
the property mortgaged, that is the half 
share belonging to the mortgagor in the 
suit property. Therefore, he cannot be 


irj 
es to have any right to redeem the 
mortgage. I cannot, therefore, agree 
with the learned Counsel for the appel- 
lant that the assignment taken by the 
first defendant amounts to a redemption 
of the mortgages resulting in the extinc- 
tion of the same. Thus the first defen- 
dant is neither a co-mortgagor nor could 
he redeem the mortgages which relate 
only to the half share belonging to the 
mortgagor Ansuddin. ` Therefore it is 
clear that the mortgages as such have not 
been extinguished by discharge or other- 
Wise in IQII. 


. Then we have to consider as to 
whether the assignment Exhibit B-3 
amounts to an acknowledgment as con- 
templated in section 19 of the Limitation 
Act of 1963, so as to give a fresh period 
of limitation for redemption. In 
Padmanabha v. Lakshmi1, there was a deed 
of assignment of the mortgage right. 
The assignee created another mortgage 
in respect of the same. It was held in 
that case that the assignment amounted 
to a clear admission that the mortgagee 
had at the relevant time only mortgage 
right over the property implying thereby 
that the property was liable to be re- 
deemed and that such a deed of assign- 
ment of an existing mortgage right consti- 
tutes a valid acknowledgment to save 
limitation for a suit for redemption, In 
Sankara Pillai v. Ananda Pillai®, it was 
held that the real nature of the transac- 
tion rather than the name given to it by the 
parties should decide its nature, that 
whether or not there is an acknowledg- 
ment is to be decided only on the recitals 
contained in the document, and that the 
acknowledgment of the subsistence of the 
mortgage by the mortgagee is binding 
on his assignee, who derives his title to 
the mortgage right from- him and gives 
fresh starting pOint of limitation for a 
suit for redemption. In Nallathambi 
Nadar v. Ammal Nadachi?, a Full Bench 
of this Court laid down the essential 
requirements for the purpose of invoking 
section 19 Of the Limitation Act: (1) 
there should be an acknowledgment of 
liability in respect of the property or the 
right in question; and (2) it should be by 





1. ALR, 1953 Tr.-Co. 244. 

2. A.J.R. 1958 Ker. 307. 

3.° LL.R. (1963) Mad, 1003 : (1964) 1 M.L.J. 
181; A.LR. 1964 Mad, 169. 
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the party against whom such property 
or right is claimed. According to the 
Full Bench an acknowledgment of lia- 
bility pre-supposes that the person acknow- 
ledging possesses some interest which can 
be bound by his statement and acknow- 
ledgment of liability must involve an 
admission of a subsisting jural relation- 
ship between the parties and a conscious- 
ness and an intention of continuing such a 
relationship until it is lawfully termina- 
ted. The same Full Bench in a subse- 
quent decision in Valliamma v. Sivathanu', 
expressed the view that in order to con- 
stitute a valid acknowledgment for pur- 
pose of limitation there should- þe: a 
subsisting liability and that a mere recital 
of past liability accompanied by a staté- 
ment as to its discharge cannot be con- 
strued as an acknowledgment of liability. 


xo. In this case the heirs of the mort- 
gagee have assigned their mortgage 
rights under Exhibit B-3. It is clearly 
stated in Exhibit B-3, that what is made 
over under the document was the othi 
rights under Exhibits B-1 and ~-B-2. 
In view of the clear recitals in. the deed 
of assignment, it is impossible tc say that' 
there is no acknowledgment of a subsist- 
ing mortgage. As has been pointed.out 
already, it is well-established. that any 
acknowledgment by the assignor binds 
the assignee as well. Therefore the 
first defendant cannot be permitted to 
say that she is not bound by the acknow- 
ledgment made by her assignors. .The 
decision in Sidhani Ram v. Gangidin®, is 
also in point. In that case a mortgagee 
executed a sale-deed in favour of the 
defendant, of mortgagee rights in a grove. 
In that sale-deed he stated that he was a 
mortgagee of the grove and he was sell- 
ing his rights as mortgagee to the defen- 
dant. It was held that the very fact of 
the mortgagee selling his mortgagee- 
tights amounts to an express acknow- 
ledgment of the existence of a subsisting 
mortgage and of his subsisting rights 
which he was competent to sell, that the 
very fact of the defendant purchasing 
those rights was an acceptance on, his 
part of an existing mortgage, a mortgage 
which was in force as a subsisting mort- 
gage on the date of the sale to him, and 
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that; therefore, he cannot set up any 
defence inconsistent with the mortgagee’s 
rights. In this case, the assignment deed 
makes it clear that the assignment was 
only of the mortgagee’s rights. The 
first defendant having got’ an assignment 
of the mortgagee’s rights cannot now take 
up an ‘attitude that the mortgages are 
not subsisting‘and that they are not liable 
to be redeemed. In my view, the lower 
appellate Court is right in holding that 
the suit is not barred by-limitation in 


view of the acknowledgment contained’ 


in Exhibit B-3. 


11. The result is the second appeal fails 


and is dismissed with costs. No leave. 
12. ‘In the memorandum of objections 
filed by the respondents they question 


the findings of the Courts below as regards 


the ownership of the other half share. 
In view of the fact that the Courts below 
have concurrently .held that the suit 
property originally belonged to. Asanachi 
and not to Ansuddin, the finding that a 
half share belonged to the first defendant 
caniiot. be successfully challenged. The 
memorandum of objections is therefore 
dismissed, No ‘costs. ` 

P.S.P. ———— Appeal dismissed. 


IN THE, HIGH GOURT’OF JUDI- 


GATURE AT MADRAS. 
(Appellate Jurisdiction.) , 


Present:—M, M. Ismail and S. Natarajan, - 


` 


N. K. Saraswathi . 


a. i as 
The’ Chief Educational Officer, Coim- 


batore.and others , Respondents. 
and `` . ; 
Lily Isaiah - Petitioner - 


v,- . 
The Chief Educational Officer, Coim- 
batore and others Respondents. 
Madras District Boards Act (XIV of 1920), 
sections 70, 199 (2) (a)—Selections of Head- 
mistress—Panel Committee constituted under 
the Rules—Selection by.: Panel Committee— 
Appeal to Director of School Education—No 
provision in - Rules—Whether orders passed 
on appeal valid. 

Once, the rules did-not provide for an 
appeal or revision, the original order was 


and W.P. No. 2066 


* W.A. No. 347 of 1972 
5th July, 1973. 


of 1972. 


Appellant : 


(1974 


intended to be final and could not -be 
interfered with by the so-called exercise of 
powers of administrative superintendence 
and in. the words of the Full Bench in 
K. Nagarainammal v. S. Ibrahim Saheb’ and 
another, (1955) 2 M.L.J. 49: A.LR. 1955° 
Mad.-305) such order would: be the first 
and final order. [Para, 3.) 


Case referred. to : — 


K. Nagaratnammal v. $. Ibrahim Saheb and 
another, (1955) 2° M.L.J. 49: LLR.. 
(1955) Mad 460: A.I.R. 1955 Mad. 305. 


Appeal under Clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Ramaprasada Rao, dated’ 
grd April, 1972 and made in the exercise 
of the. Special Original Jurisdiction of- 
the High Court in Writ Petition No, 85 
of 1972 presented under Article:226 of the- 
Constitution of India to issue a writ of 
certiorari calling for the records of the 
secorid respondent in his proceedings 
R.G. 92280/G -4-70 dated 21st October, 
1971 and the consequential proceedings 
R.C. 80-52/71 dated 29th October, 1971 
and quash the said order, passed thereon; 
and Petition under Article 226 of the Cons- 
titution of India, praying that in the cir- 
cumstances stated in the affidavit filed 
therewith, the High Court will be pleased 
to- issue a writ of certiorari calling for 
the records relating to: the order of the 
first respondent herein dated 24th July, 
1972.and made in R.O.P. No. 186- 
81/71 and quash the same. - Í 


K. Alagiriswami, ‘for. Appellant in W.A. 


No. 347 Of 1972. 
S. Balathandapani, for Respondent in W.A. 


. No. 347 of 1972. i 


S. Balathandapant -and Nalini Chidambaram, 
for Petitioner in W.P. No. 2066 of 1972. 


K. Alagiriswami and The Government. 
Pleader, for Respondent in W.P. No.’ 2066 
of 1972." : 


The Judgment of the Court was delivered 
by : ' 


Ismail, J.—W. A. No. 347 of 1972.— 
The writ appeal is directed against 
the order of Ramaprasada Rao, J., 
dated 3rd April, 1972 in W.P. No. 85 
of 1972. The petitioner, therein is the 


ti] 


appellant herein. -The facts-are not . in’. 
controversy. The appellant herein and 
the third respondent belong to the Dis- 
trict Board Educational] Service as Assis- 
tants in schools. - According to, the prac- ' 
tice followed with reference to. the rules 
that have been framed by the Government - 
pursuant to sections 70 and 199 (2) (a) 
of the Madras District Boards Act, 1920 
for each year, on the basis of the vacancies ; 
that are likely to arise in the post of 
Headmistresses, a panel would be con-' 
stituted by a Panel Committee consisting 
of the President of the District Board: and - 
the Inspectress of Schools. After the 
abolition of the District Boards in the - 
place of the President, it was the Chief - 
Educational Officer, who was functioning’. 
and therefore the Panel Committee con- 
sisted of the Chief Educational - Officer 
and the Inspectress of Schools. Admit- 
tedly the petitioner (appellant herein) 
entered the service of the District Board 
on 4th August, 1962, while the third 
respondent entered the service of the 
District Board on 1st July, 1964. For the 
year: 1965-66, four vacancies of Head- 
mistresses arose and the Panel Committee 
duly selected one Tirumathi Sitalakshmi 
and three others. For the year 1966-67, 
there was no selection by the Panel Com- 
mittee. For.the.year 1967-68, the Panel 
Committee, though itwas obliged to select 
two, selected only one. For the_ year 
1962-63 there was no selection and for the 
year 1969-70, two persons one Thiru- 
mathi Vedavalli and the appellant herein 
were selected to constitute the Panel by 
the Panel Committee on ‘17th March, 
1970. Against the proceedings of . the 
Panel Committee, :the third respondent 
herein preferred an appeal to the Director 
of School Education, Madias, .contending’. 
that she‘ought to havé been included in 
the Panel ‘for the year i965-66 itself and 
notwithstariding this even for the. year 
1969-70, her name was not included in 
the Panel. The Director of School 
Education, by ‘his ordér dated 21st 
October, 1971, held that the third res- 
pondent should have been included in the 
Panel for the year 1965-66 itself and that 
justice has been denied to her by ‘not 
including , her name even for the year 
1969-70. Consequently he gave a direc- 
tion to the Chief Educational Officer 
to revise the Panel and include the name 
of the third respondent, “Tirumathi Lily 
Isaiah, in the Panel for 1969-70 and give 
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her rank No. 1. He'also directed the 
Chief Educational Officer to give.a posting 
to thè third respondent immediately and 
intimate the same to him. Pursuant to 
this Order of the Director of School 
Education, the Panél Committee on 29th 
October, 1971 revised the original Panel 
and included’ the name of the ‘third res---- 
pondent herein and assigned her the 
first: rank.- The result of that was that 
the third respondent was appointed as a. 
Headmistress and the appellant herein 
who was by that’ time appointed .as 
Headmistress was reverted as an Assistant. 
Aggrieved by these proceedings,’ the 
appellant herein filed W.P. No. 85 of 
1972 On the file of this Gourt and prayed _ 
for the issue of a writ of certiorari to quash 
the order dated 21st - October, 1971. of 
the Director of School Education and the 
consequent proceedings of the Panél Com- 
mittee, represented by the Chief Educa- 
tional Officer, Coimbatore, dated 2gth 
October, 1971, ‘This Writ Petition. came 
up. for hearing- before Ramaprasada Rao, ; 
J. Before .the learned Judge, on behalf of 
the appellant. two atguménts were prin- 
cipally advanced: in support of the writ 
petition: . The first was that the Director 
of School Education violated the prin- 
ciples of natural justice, when: he= passed 
the order dated. 21st- October, - 1971 ` 
without giving any- opportunity whatever . 
to the appellant herein, who was réally ` 
aggrieved by his ordér as well as the conse- 
quential order dated 29th October, 1971: 
of the Panel Committee. The second 
argument was that the rules did not pro- 
vide for any appeal to the Director of 
School Education” against the orders ‘of 
the- Panel Committee and consequently 
the Director of School Education. had” 
no jurisdiction whatever to interfere 
with the Panel constituted by the Panel 
Committee. The learned ` Judge accept- 
ed the first argument advanced on behalf 
of the appellant and ‘held that the order 
of the Director of, ‘School Education 
dated 21st October, .1971 -was vitiated 
inasmuch as the sdine. was passed ‘in 
violation of the’ principles of’ natural 
justice. As fær as the second argument 
was.concerned, the learned‘ Judge ‘ negà- 
tived the same. In the view of the learned 
Judge, the fact that the rules did not pro- 
vide for any appeal did not take away the 
power or ‘authority of-the administrative 
Head of the Department to consider the’ 
correctness of the orders passed by’ the 


ig? 


Panel Committee: and consequently the. 


Director of School Education was entitled 
to entertain the appeal preferred by the 
third respondent herein and interfere 
with the Panel prepared by the Panel 
Committee on the representation of the 
third respondent. Even though the 
learned Judge rejected the contention of 
the appellant on the second point, in 
view of his conclusion on the first point, 
he allowed the writ petition and quashed 
the impugned orders. The learned Judge 
however pointed out towards the end of 
his judgment: f l 


“It is open to the Panel Committee of 
the District to consider the relative 
. claims of the petitioner and the third 
respondent as also the other members 
who were inducted in the Panel for the 
year 1969-70 and prepare the Panel in 
accordance with law after hearing 
the parties before them and those who. 
are likely.to be affected thereunder”. 


As against this order of Ramaprasada 
Rao, J., the third respondent herein 
preferred W.A. No. 144 of 1972 and that 
writ appeal was dismissed at the stage of 
admission by a Bench of this Court, to 
which one of us was a party. . It is there- 
after the present appeal has been prefer- 
red by the petitioner in the writ petition. 


2. After the writ petition was allowed 
by this Court, the Panel Committee passed 
a fresh order on 24th July, 1972. The 
order reads as follows: 


This office proceedings Rc. No. 51-S1/ 
70, dated 29th October, 1971 recon- 


stitution the Panel for 1969-70 with- 


the following names is hereby cancel- 
~ led. 


A list 
B list 


nil 

1, Tmt. Lily Isaiah 

2. Tmt. S. Vedavalli 

3. Tmt. N. K. Saraswathi 


2: The original Panel drawn on 17th- 


March, 1 70 for 1969-70 with the 
following names stand(s). 


() Tmt. S. Vedavalli 
N. K. Saraswathi”. 


It is to quash this order, W.P. No. 2066 
of 1972 -has been preferred by the third 
respondent in this appeal, W.A. No. 347 
of 1972. 


(2) Tmt. 
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q. Mr. K. Alagiriswami, learned Counsel 
for the appellant, contends that in so 
far as the matter is covered and regula- 
ted by statutory rules and in so far as 
those rules do not provide for any appeal 
against Orders of the Panel Committee, 
the Director of School Education could 
not claim to exercise any administrative 
power with reference to such matters and 
consequently the appeal preferred by the 
third respondent to the Director of School 
Education was incompetent and the order 
passed by the Director of School Education 
was totally without jurisdiction. In 
support of this contention, the learned 
Counsel relied on‘a decision of a Full 
Bench of this Court in K. Nagarainammal 
v. S. Ibrahim Saheb and another’. In that 
judgment, the Full Bench of this Court 
has held: ' ¢ 


“Where a, statute takes over and 
occupies a field previously not regulated 
by legislation, the. rights and powers 
conferred and the obligations imposed 
by the statute must be worked out within 
the statutory framework. If a statute 
confers a particular right and prescribes 
_a particular mode for its enforcement, 
enforcement of the right must be sought 
in that mode. If it is to be enforced 
by a suit, then a suit must be filed; 
if it is to be vindicated by an appeal, 
then an appeal must be preferred to the - 
specified authority. If no appeal is 
provided for but only a right of revi- 
sion, then that remedy must be sought 
in aid. Conversely, if no appeal or 
revision is Poda, for, then the order 
of tbe original authority -cannot be 
interfered with and that order would be’ 
the first and final Order.” i 


An argument similar to the one which 
found favour with Ramaprasada Rao, J., 
namely, an administrative superior in the 
exercise of his power of superintendence 
can scrutinise the orders passed by a 
subordinate authority was advanced 
before the Full Bench. The argument as 
referred to by the Full Bench itself is in 
the follewing terms: 


“All the administrative and executive 
acts of any authority under the Govern- - 
ment are subject to the overall control 
of the Government; the power of the 
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. Government to. interfere and revise 
, the orders of those subordinate autho- 
- rities is derived from the power of the 
Government tOo govern. Where the 
. power exercised by the -authorities 
' subordinate to tre Government may. be 
- described as judicial or quasi-judicial 
process, Government may not have 
power to intervene. But where it is 
not. Of such a nature but is purely 
. administrative in character, the Govern- 
. ment have power to interfere”. 


The Full Bench rejected this argument 
also. The Full Bench pointed out: 


. “The contention is opposed to. what 
seems tO us tO be a sound rule, that 
Where the statute has. made provision 
in respect of particular matters, it is 
to the statute that we must look for the 
determination of the rights of indivi- 
duals and not to the ‘vague and inde- 
finite background of the overall powers 
of the Government”. 


In this particular case, as we have pointed 
out already, the proceedings were.’ said 
to be taken by the panel committee pur- 
suant to the rules framed by the Govern- 
ment under sections 70 and 199 (2) (a) 
of the Midras District Boards Act, 1920., 
Admittedly those rules do not provide 
for any appeal against the orders of the 
panel committee to the Di-ector of School 
Education. Qonsequently,. the only 
question that arises for considerations is, 


whether, notwithstanding the absence of ' 


any provision for appeal, the Director of 
School Education has any power to 
entertain an appeal against the orders 
of the panel committee. The decision 
of the Full Bench to which we have drawn 
attention already is a complete answer 
to this question. According to the judg- 
ment of the Full Banch, once the matter 
is governed and regulated by statutory 
provisions or the rules made thereunder, 
there is no scope for the exercise of any 
power of administrative supsrintendence 
outside the provisions of the Act or the 
rules. Once the rules do not provide 
for an appeal or revision, the original 
order is intended to -be final and cannot 
ae interfered with by the so-called exer- 
ise Of powers Of administrative super- 


intendence and in the words of the Full. 
Bench, such order would be the first and’ 


In view of this Full Bench 
Mr. K. K. Venugopal, 


ünal order, 
judgment, 


3 
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learned Counsel for the third respondent, 
could not sustain the conclusion of the 
‘earned Judge in this behalf, 


4. On the other hand, Mr. K. K. 
Venugopal sought to attempt a fresh 
argument. According to him, the District 
Boards came to an end on and Octcher, 
3961 and the District Board schools were 
taken Over and managed by the Collector 
till 1963 and thereafter they became-regu- 
lar Government schools and conse- 
quently the rules referred to above, 
namely, the rules framed under the 
Madras District Boards Act, 1920, have 
no application and therefore we must pro- 


. ceed on the basis that there are no rules 


at all governing the matter in question. 
We are unable to accept this argument for 
the simple reason that the entire proceed- 
ings before the learned Judge as well as 
the case of the parties even in W.P, 
No. 2066 -of 1972 have been rested only 
on the rules framed by the Government 
under the statutory provisions of. the 
Madras District Boards Act, 1920, refer. 
red to already. Consequently, we are 
unable t9 entertain this argument for the 
first time and we hold that the learned 
Judge erred in coming to the conclusion 
that the Director of School Education in 
the exercise of general pcwers of supe- 
rintendence could entertain an appeal at 
the instance of the third respondent against 
the order of the panel committee consti- 
tuting the panel for the year 1969-70. 


5. The result is, the writ appeal is 
allowed and the orders impugned in W.P. 
No. 85. of 1972 will stand quashed in toto 
on the ground that the former order 
was without jurisdiction and the latter 
One based upon the former one also will 
have no validity. 


6. Writ Petition No. 2066 of 1972.— 
As far as this writ petition is con- 
cerned, we have already extracted the 
order sought to be quashed. Tne result 
of the order of the learned Judge in 
W.P. No. 85 of 1972 as well as the order 
in the-above writ appeal will be that the 
order dated 21st October, 1971 of the 
Director of School Education and the 
order dated 29th October, 1971 of the 
panel committee cease to exist. If 
sO, the original order dated 17th March, 
1970 Of the panel committee constituting 
a panel consisting of Tirumathi Vedavalli ` 
and the appellant in W.A. No. 347 of. 
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1972 Will.stand. In the impugned order, 
the panel committee has just preserved 
this position. We ‘have extracted the 
impugned order already. That order 
cancels the order passed by the panel 
committee. on, 29th | October, 1971, 
consequent upon the order of the Director 
of School Education dated 21st October, 
1971, and restores its Original order dated 
17th March, 1970 constituting a panel 
for 1469-70 comprising of Tirumathi 
S. Vedavalli and the appellant in-W.A. 
No. 347 of 1972. Though this order was 
really supérfluous, because that was the 
result of the orders of this Court quashing 
the order of the Director of School Edu- 
cation dated 21st October, 1971 , and 
the consequential order of the panel 
committee dated 29th October, 1971, 
on the ‘ground of superfluity, it is not 
necessary tO quash the said order. 


4. However, Mr. K. K. Venugopal, 
learned Counsel for the petitioner, put 
forward two arguments in suy port of his 
contention that this order has to’ be quash- 
ed. One is, Ramaprasada Rao, J., in 
his observations in the judgment in W.P. 
No, 85 of 1972, directed the panel com- 
mittee to constitute a panel afresh, after 
giving an opp%rtunity to all the parties 
concerned and that procedure has not 
been followed. The second is, the impug- 
ned order was passed only by the Chief 
Educational Officer and not by the panel 
committee consisting of the Chief Edu- 
cational Officer and the Inspectress of 
Schools, i k 


8. As far as the first argument is con- 
cerned, we are unable to hold that Rama- 
prasada Rao, J., in his judgment in W.P. 
No. 85 of 1972 gave a direction to the 
panel committee to go into the panel 
for 1969-70 afresh after giving an oppor- 
tunity to all the parties concerned. Expres- 
ly the learned Judge’s order quashed 
the order of the Director of School Educa- 
tion dated 21st October, 1971 and the 
order of the panel committee dated 29th 
October, 1971. The learned Judge did 
not either expressly or by implication 
interfere with the order dated 17th March, 
1970 of . the panel committee, namely 
the original order. We may also point 
out that the learned Judge could not have 
interfered with that. order, because 
Tirumathi Vedavalli, who was one of 
the persons included in the panel and 
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who was ranked as No. 1, was not a party 
in W.P. No. 85 of 1972 and consequently 
she had no opportunity of putting’ for- 
ward her case in support of that order 
of the panel committee. Therefore, all 
that the learned Judge should have 
intended to do when he made the observa- 
tions extracted above, was to point out that 
the ` Director of School Education will 
be at liberty to go into the matter afresh, 
because the learned Judge had quashed 
the order only on the ground that he had 
passed the order-without giving an oppor- 
tunity to the appellant in the writ appcal 
and had held that the Director of School 
Education. had jurisdiction to entertain 
the appeal and deal with the same. But 
we have held that, the Director of School 
such jurisdiction. 
Consequently, in our opinion, the obser- 
vations made by the learned Judge in his 
judgment in W.P. No. 85 of 1972 which 
we have extracted already, cannot be 
given effect to, in view of our conclusion 
in the writ appeal. 


9. As far as the second argument is 
concerned, no such case has been put 
forward at any stage so far and in all these 
proceedings, the parties have proceeded 
on the basis that the orders were passed 
only by the panel committee consisting 
of the Chief Educational Officer and 
the Inspectress of Schools and not exclu- 
sively by the Chicf Educational Officer. 
Even in the affidavit filed in support of 
W.P. No. 2066 of 1972, no such case has 
been put forward and therefor? the res- 
pondents had no opportunity of explain- 
ing the position with reference to any 
such allegation and consequently we 
are not able to entertain such an argu- 
ment at this stage. 


ro. The result is, the writ petition fails 
and is dismissed. . We make it absolutely 
clear that we do not express any opinion 
on the merits as to the correctness or 
otherwise of the panel prepared by ‘the 
panel committee originally on 17th March, 
1970 for the year 1969-1970. - 
11. There will be no order as to costs 
either in the writ appeal or in the writ 
petition. : f 
S.J. Appeal cllowed. 

f ` Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P. S. Kailasam and- N. S. 
Ramaswami, F7. ay : 


Anthony Servai -F Appellant* 


v. 


Pethi Naicker and others Respondents, 


Anthony Servai .. Appellant 


v. 


Kulandama Naicker (died) 


and others Respondents: 


ard 


Narayana Konar and others 
Appellants 


v. 


Shanmughasundarathammal À 
.» Respondent. 


Hindu Succession Act (XXX of 1956), 
sectiors 6, 8—Suit for recovery of possession— 
Female limited owner alienating property— 
Act XXX of 1956 coming into -force after 
alienat‘on—Death of female limited owner— 
Succession to property—‘‘Male Hindu dying 
intestate’”—Meaning of—Scope of section 8— 
Prospective and not retrospective. . 


Though a Hindu last male-holder’s 
physica] death was on a particular date, 
for the purpose of determining the order 


of succession fictionally he would be. 


deemed to have died only on the date on 
which the intervening limited owner died. 
Therefore, to apply section 8 (of Act XXX 
of 1956) to a case where the physical 
death of the last male-holder happened 
prior to the commencement of the Act, it 
is wholly unnecessary to construe section 
8 as retrospective in character. In such 
a case because of the fiction referred to 
above, the term ‘‘male Hindu dying intes- 
tate’? occurring in section 8 would have 
reference only to the date on which the 
limited owner died. In other words, in 
such a case, the male Hindu died intestate 
only on the date on which the limited 
owner died. I'Para, 19.] 
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Succession to a male Hindu was a matter 
undoubtedly provided for ir the- Act 
(XXX of 1956). Hence the old textual 
Hindu law could not be looked into ‘for 
ascertaining the reversionary heirs of the 
male Hindu to whose estate succession 
opened after the commencement of the 
Act, merely because the physical death 
of the man had occurred prior to the 
commencement of the Act. 

[Paras. 20 and 21.] 


Difficulty arises where a female Hindu 
taking as a limited owner the estate ofa 
male who dies prior to the commencement 
of the Act ‘XXX of 1956), alienates 
the estate. (prior to the commencement 
of the Act) and dies subsequert to the 
commencement of the Act. To such 
a case section 14 of the Act is not applica- 
ble because the property is not possessed 
by the female, Hindu as contemplated 
under that section. Succession to the 
estate’ no doubt opens on the date on 
which she dies, but the property remains 
that of the last male holder who died 
prior to the commencement of the Act, 
inasmuch as the female Hindu who held 
only a limited estate in the property was 
not possessed of the same at the com- 
mencement ofthe Act. Therefore succes- 
sion is to. be traced to the last male holder 
as if he died on the date on which the 
limited owner died, even though the 
physical death of the last male holder 
had occurred very much prior to the 
commencement of the Act. [Para. 24.] 


When the Legislature codified the law. 
of succession relating to Hindus dying 
intestate, it was not. possible to say that 


they intended that the old textual Hindi a 
Jaw would apply in a case where the succes- y 


sion opened very much after the com- y 
mencement of the Act. That in a case, 
where a limited owner intervened, succes- 
sion to the estate of the last male holder 
opened on the date on which the limited 
owner died, would not be disputed. 

= [Para. 25.] 


In a case where a Hindu coparcener died 
intestate after the commencement of the 
Act -leaving a female relative specified 
in Glass I of the Schedule, etc., his interest 
in the coparcenary would not devolve 
by survivorship (though it would have so 
devolved but for the coming into forge 
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of the Act)-but as per the provisions 
containcd in section 8 ofthe Act. .To the 
extent section 8.is linked with section 6, 
one has to Jook to section 8, but there 
would be no vice versa. In other words, 
to determine the meaning of the expres- 
sion “a male Hindu dying intestate” 

occurring ‘in section 8, section 6 is not 
to be tacked on. [Para. 27.] 


The expression “a male Hindu dying 
intestate” would relate to the date of the 
physical death of the man, only if oa that 
date the succession to his estate finally 
opened and not to a case where a limited 
owner intervenes and keeps the reversion- 
ary succession in abcyance as it were, 


[Para. 28.] 


In holding that section 8 would be appli- 
cable to a case of a male Hindu whose 
physical death occurred prior to the Act 
but succession to his estate opcned after 
the commencement of the Act, the Court 
was not giving retrospective effect to 
section 8 as the materia] point of time 
was tbe date when the succession opened, 
viz., the death of the female Hindu who 
intervened. ‘ [Para: 30.] 
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SA. Nos. 1076 and 1088 of 1970. 


Appeals against the decree of the Court 
of the Subordinate Judge, Dindigul in 
Appeal Suit Nos. 162 and 172 of 1967 
preferred against the decree of the Court 
of the District Munsif of Dindigul in 
Original Suit No. 308 of 1965. 


L.P.A. No. 6 cf 1972. 


Appeal under clause 15 of the Letters 
Patent against the decree of the Hon’ble 
Mr. Justice “Ramanujam dated 17th 
Decembrr, 1971 in S.A. No. 1439 of 1969 
preferred against the decree of the Court 
ofthe Subordinate Judge, Tuticorin in 
A.S. No. 14 of 1968. . 


R. Desikachari, S. Krishnamurthy, R. Gopala- 
krishnan, K. Alogumalai, A.G. Thevar and 
S. Rabindranath, for Appellant. 


K. Sarvabhauman and R. Nandakumar, for 
Respondents. 


The Court delivered the following 


Jopcment:—These two Second Appeals 
arise out of -O.S.:No. 308 of 1965 filed 
by the plaintiffs claiming to be the nearest 
reversioners to the estate of one Pethi 
Naicker, a minor, who, died in or about 
1944. Onthe death ofthe limited owner 
(mother on 8th February, 1965) who 
succeeded the last male holder (the 
minor) in 1944 the reversion opened and 
the plaintiffs have sought to recover posses- 
sion from the defendants of the A to H 
schedule propertics. The main qucstion 
to be considered is whether section 8 of 
Act XXX of 1956 is applicable to a case 
where a limited owner who having parted 
with possession of the properties of the 
last malc holder inherited by her before the 
coming into force of Act XXX of 1956, 
dicd after the coming into force of the 
Act. In order to appreciate the conten- 
tions - raised, it is necessary to set out 
briefly the facts, which are as follows. 


2. The suit properties originally belon- 
ged to Appi Naicker, who died in or about 
1942 leaving behind him his only son 
Pethi Naicker, a minor, who. also died 
in or about 1944 and was succeeded by 
his mother Pappammal, who was in 
possession and enjoyment of the same 
till she alicuated the same in 1949 in 
favour of her nearest relations and died 
. in, 1965. . The plaintiff as. reyersioners 
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filed a declaratory suit: (O.S.No. 335 of 
1949) against Pappammal and the alie- 
nees contending that the said alicnations 
are not binding on the revérsioners: and 
the said suit was decreed on 13th S:ptem- 
ber, 1950, the Court holding that the said 
alienations are not valid after the lifetime 
of Pappammal. The said Pappammal 
died on 8th February, 1965 and on her 
death the plaintiffs as the nearest rever- 
sioners to the estate of the last male holder, 
Pethi Naicker (minor) have filed the 
present suit for recovery of possession of 
the suit properties. 


3. The first defendant, who is the alienee, 
contested the suit on the ground that the 
sale deed in his favour is true, valid and 
fully supported by consideration, that he 
is not bound by the decree in O.S. No. 335 
of 1949 to which he was not 2 party, that 
in any event he had spent Rs. 2,500 in 
making the suit, properties fit for garden 
cultivation, that he has converted them 
into nanja lands, that he has further 
dug a well in the A schedule properties 
and put up stone construction, that the 
„houses constructed were worth about 
Rs. 1,000, that he had also put up a 
granite stone cmbankment at a cost of 
Rs, 600, that he had acquired title to the 
A schedule by adverse possession, that 
the suit was barred by limitation and that 
the plaintiffs were not entitled to recover 
possession without paying costs of the 
improvements  effucted. 


4. Defendants 3 and 4 contended that 
Pappammal had othied @ schedule pro- 
perties to the third defendant and the D 
schedule properties to the fourth defen- 
dant, that they are in possession of the 
said propertics as othidars and that the 
othi debts not having been discharged 
by Pappammal, the plaintiffs are not 
entitled to possession without redemption. 


5. Deferdants 2 and 5 remained ex parte* 
The sixth defendant filed a written state- 
ment contending that the plaintiffs are 
not the nearest reversioners, that she is 
the daughter of Venkattammal, the 
sister of tate Pethi Naicker (senior), that 
Pappammal became the absolute owner 
of the properties of late minor Pethi 
Naicker by virtue of section 14 of Act 
XXX of 1956, that she aloneis the heir, 
who is entitled to the suit’ properties by 
virtue af section’ 15-of the said. Act, that 
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Pappammal: had ‘also: devised the suit 
property in her favour under the regis- 
tered will dated 2nd December, 1964, and 
that the decision in O.S. No. 335 of 1946 
is not binding on her in view of Act XXX 
of 1956. 


6. The plaintiffs filed a reply statement 
contending that the first defendant pur- 
chased the A schedule properties with 
knowledge of the decree in O.S. No. 335 
of 1949 and in spite of the objections of 
the plaintiffs and their notice, that the 
deepening of the well was-done after the 
issue of the plaintiffs’ objections, the cost 
of which. could not have exceeded Rs. 50, 
that he has not levelled up the lands, that 
the othi deeds have bren brought about 
by the alienccs under the sale dced 
dated 7th September, 1959, that Pappam- 
mal had no interest in the suit properties 
at the time when the Hindu Succession 
Act XXX of 1956 came into force, that 
the sixth defendant is not the heir and not 
entitled to the suit properties and that 
the alleged will in favour of the sixth 
defendant is not valid. 


7. The trial, Court decreed the suit and 
directed the plaintiffs to pay Rs. 3,750 
being the valuc of improvements cfféected 
by the first defendant and permitted 
the first defendant to remove the super- 
structures put up by him. — ; 


8. Aggrieved by the said judgment and 
decree the plaintiffs as well as the first 
defendant filed A.S. No. 162 of 1967 and 
172 of 1967 to the Sub-Court, Dindigul. 
Two’ questions arose for determination 
in both the appeals. They were (1) whe- 
ther the plaintiffs are the revcrsioners to 
the estate of Pethi Naicker as on the date 
of death of Pappammal and (2) whether 
the first defendant is entitled to the cost 
of improvements effected by him and ifso 
to what amount ?- 


9. The learned Judge relying on the 
decision in Sampath Kumari v. LCakshmt 
Ammal}, and . Erramma v. Veerupana®, held 
that the plaintiffs, are the reversioners 
to the csiate of Pethi Naicker, and are 
entitled to succced on the death of 
Pappammal,: (the limited owner) with 
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reference to the law that was prevalent 
prior to the enactment of Act XXX of 
1956 and not the sixth defendant. who 
would be the heir only if the heirship 
is to be traced under Act XXX of 1956. 
On the question of improvements the 
appellate Court held that the first defen- 
dant would not be entitled to the cost 
of improvements as he had effected such 
improvements only after being put on 
-notice by the plaintiff: of his defective title. 
In the result A.S. No. 162 of 1967 was 
allowed and A.S. No. 172 of 1967 was 
dismissed. "The above two second appeals 
are filed by the first defendant. - 


xo." The question -that arises for consi- 
deration in the above Second Apprals 
is whether succession on the death of a 
limited owner, who has parted with the 
property to which she succeeded b-fore the 
coming into force of the Hindu Succession 
Act, but who died after the Act had come 
into force, is governed by section 8 of-the 
Act or whether the Hindu Law prevailing 
prior to the coming into. force of the 
Act, will apply. It is the common case 
that the limited owner did not die posses- 
sed ‘of any property to which section 14 
of the Act would be applicable. It is 
also the common case that the plaintiffs 
are the nearest heirs of the last male- 
holder, the succession to whose property 
opened on the death of the limited owner 
and that if section 8 is applicable, the 
plaintiffs will be nowhere. 


1x. It may be seen that under the old 
Hindu Law, when a limited owner who 
succeeds to the éstate of the last male 
holder dies, succession opens on her 
death, but succession is traceable to the 
last male holder, and the fiction is that 
the last male holder who actually died 
long ago is deemed to die. simultaneously 
with the limited owner. The said- fic- 
tion is applicable only. for the purpose 
ascertaining who the nearest reversioners 
are on the date of death of the 
limited owner. In other: words, the 
fictional date of death of the last male 
holder and not his actual date of death 
is the basis for ascertainment as to who 
the reversioners of the estate of the last 
male holder are. In this connection sec- 
tion 4 (b) of the Hindu Succession Act, 
which was referred to by Venkataraman, 
J.» in Sambathkumari v. Lakshmi Ammal 
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and others! has a material bearing, the 
importance of which has bees lost sight 
of in several decisions taking the opposite 
view. But for the recent . judgment of 
the Supreme Court in ` Fateh Bibi v. 
Chanrandas®, arising under the Central Act 
II of 1929 where a similar language as that 
in section 8 of the Succession Act is emp- 
loyed, this question should be taken 
to have been finally decided in Erramma 
ve Veerupana’, But as Ramanujam, J. 
has applied the latest decision of the 
Supreme Court to a case arising under 
the Hindu Succession Act, it has become 
necessary to consider the question as to 
which of the judgments of the Supreme 
Court have to be followed. It is in this 
view I have considered the question at 
some length. Before dealing with the 
case-law on the point it is necessary 
to set out the material portion of section 
8 ofthe Central Act XXX of 1956, which 
runs as follows:— 


“The property of a male Hindu ` dying 
intestate shall’ devolve according to 
the provisions of ‘this. Chapter”. © 


The Act came into operation on 17th 
June, 1956, on which date it received the 
assent of the President. The language 
of section 8 has to be contrasted with 
the language used in sections 6 and 7 of 
the Act. While sections 6 and 7 use 
the words “when a male Hindu dies 
after the commencement of the Act’’, 
section 8 is singularly silent on this 
matter. Apart from the different langu- 
age used in that section, there is nothing 
in the section itself to indicate the inten- 
tion of giving a retrospective opcration 
and according to the well recognised 
canons of construction every provi- 
sion is prospective unless there is an 
express or implied intention to give it a 
retrospective effect. So far as this Court 
is concerned a Division Bench consisting 
of Ganapatia Pillai and Venkataraman, 
JJ.. in — Sambathkumari v. Lakshmi 
Ammal and others}, considered this ques- 
tion. Ganapatia Pillai, J., at page 52 
explained certain of the observations 
made by the Privy Council in Duni 
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Chand v. Mst. Anarkali*, and held that 
having regard to the fundamental princi- 
ple , that succession is never is abeyance, 
the estate must vest in some heir as 
soon as-the owner of the estate dies 
that “ the estate in the present case 
“vested the two widows of Muthu- 
swami Chettiar the last maleholder’’. 
The learned Judge made the following 
observations at page 53: 


“It is only for the. limited purpose 


of ascertaining the reversionary heirs. 


that a fiction has been created by which 

` the deceased person is deemed to have 
lived up to the date ‘ofthe death of the 
female heir who immediately si:ccseds 
him. ee i 
It is well-known that a ‘fiction in law 
cannot be relied upon for any purpose 
other than the limited purpose for 
which law has sanctioned the creation 
of such fiction’’. 


The learned Judge ultimately eame to 
the conclusion that section 8 is not retros- 
pective andis inapplicable to the case 
on hand. 


12. .The other learned Judge, Venkata- 
raman, J., dealt with this question more 
fully from pages 61 and referred to the 
various decisions on the point’ and ulti- 
mately came to the conclusion that sec- 
tion 8 is not retrospective. Various other 
High Courts took the same vicw. For 
example Kempiah v. Girigamma?, Chatur- 
bhuj Pradar v. Sarbeshwar Vardah® and 
Fondebi v. Upendra Sahut. This ques- 
tion came up for consideration b:fore 
the Supreme Court in Eramma v. Veeru- 
pana’, Ramaswami, J., who delivered the 
judgment on b:half-of the Bench obser- 
ved at page 1881 as follows:— i 


“There is nothing in the language of 
this section to suggest that it bas re- 
teospuctive operation. The words “The 
property .of a male Hindu dying intes- 
tate’? and the words ‘“‘shall devolve” 
occurring in the section make it very 
clear that the property whose devolu- 
tion is provided for by that section 
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, wist be. the property of a person who 
_ dies after the commencement of the 
- Hindu Succession Act. Reference may 
_ be made, in this connection, to section 

6 of the Act which states: an 


“When a male Hindu dies after the 
commencement of this Act, having 
at the time of his death an interest 
in a Mitakshara coparcenary property, 
his interest in the property shall devolve 
by survivorship upon the surviving 
members of the coparcenary and not 
in accordance with this Act: ``’ 
Provided that if the deceased had left 
him surviving a femle relative specifi- 
ed in class I ofthe schedule or a male 
relative specified in that class’ who 
claims through such female relative, 
the interest of the deceased in the. 
Mitakshara coparcenary property shall. 
devolve by testamentary or intestate 
succession as the case may be, under 
this Act and not by survivorship. ` 


It is clear from the express language. 
of the section that it applics only to 
coparcenary property of. the male 
Hindu holder who dies after the com- 
mencement of the Act. It is manifest 
that the language of section 8 must be 
construed in the context ofsection 6 of 
the Act. We accordingly hold that the 
provisions of section 8 of the Hindu 
Siccession Act are not retrospective 
in operation and where a male Hindu 
died bzfore the Act came into force i.e.,. 
where succession opened before the Act, 
section 8 of the Act will have no appli- 
cation”. 


1g. On the other line there are a few. 
decisions commencing from Bopin Behari 
v. Smt. Lakshmosona Dassi1, taking the 
opposite view viz., that the Act is retros- 
pective, that is to say, that section 8 of the. 
Act will apply to such cases and I shall 
briefly refor to a few of them: Ratan 
Kumari v. Sundarlal?, Mt. Taro v. Darshan 
Singh®, Ramulu v. Narayana‘ and Herbhaj v. 
Mohan Singh®. I may observe that the 
lerarned Judges in Harbhaj v. Mohan Sir.gh 
case5, decided after the decision of the 
above Supreme Court case did not refer 
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to the decision of the Supreme Court in 
Eramma v.  Veerupana*, Similarly in 
Satyancrayana v. Sitamma®, the learned 
Judge without referring to Eramma v. 
Veerupana}, came tothe same conclusion. 
Recently a Full Bench of the Himachal 
Pradesh High Court in- Lachman v. 
Thunia’, has without referring to either 
of the two S.apreme Court decisions 
referred to above come to the same con- 
clusion. 


14. As already stated, the Supreme Court 
has finally expressed in Eremma v. Veeru- 
pana}, that section 8 is only prospective. 
However, the Supreme Court in Fatch 
Bibi v.` Giarandas*, had occasion to coh- 
sider a similar languge in the Hindu Law 
of Inheritance (Amendment Act 1929). 
The question which arose in the case was 
whether the Hindu Law of Inheritance 
(Amendment Act, 1929) applied only to a 
casc ofa Hindu female dying intestate on 
or after 21st Fcbruary, 1929 (when the 
Act came into force) or whether it applied 
to a case of a Hindu male dying intestate 
before the Act came into operation and 
succecded by a female heir who died after 
that date.  Vaidialingam, J., who deli- 
vered the Judgment of the Court in 
construing the 1929 Act, the langugae of 
which is similar to the laiguage employed 
in section 8 of the-Hindu Succession Act, 
held that the Act applicd -also to the case 
of a Hindu male dying intestate before the 
Act came into operation and is succecded 
by a female heir who dicd after the Act 
cam: into --force. The learned Judge 
relied on the decision of the Prviy Council 
in Lala Duni Chand v. Mt. Anar Kali, 
wherein the words “dying intestate’? was 
interpreted as descriptive of the status 


of the deceased and having no reference’. 


to the time of the death of the prepositus. 
The learned Judge, 
refer to Eramma v.. Veerupana, rendered 
under section 8 of the Hindu Success- 
sion Act but came to - the opposite con- 
clusion. 
sundarathammal v. Narayana Konar and 
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others1, applied the latest- decision of the 
Supreme Court to a case arising under 
section 8 of the Hindu Succession Act 


.and held that section 8 is prospective in 


operation and that the plaintiff, who was 
the one most nearly related to Sudalai- 

muthu, the last male holder at the time 
of the deathof Somu Ammal, became 
entitled to the suit properties, (the date . 
of the actual death of the last male holder 
not being relevant). The Supreme Court 
having fully considered the question whe- 
ther section 8 is retrospective or not in 
Eramma v. Veerupana®, the question now 
arises as to how far the said decision has 
been affected by Falch Bibi v. Gaarandas® 
That is a matter which requires consi- 
deration. Ramanujam, J., however, grant- 
ed. leave in the second appeal decided 
by him and I understand that an appeal 
has been filed against that. Judgment, 
The question raised is of considerable 
importance and likely to recur frequently 
and an early authoritative determination 
of this question is desirable.. I, therefore, 
consider that this is a fit matter to be 
decided by a Division Bench. The papers 
may, therefore, be placed before my 
Lord, the Chief Justice, for posting the 
appeal before a Division’ Bench. The 
Lettes Patent Appeal against the Judg- 
ment ` in Sharmughasurdarathammal ve 
Narayana Konar ard others’, may also be 
posted .along with this appcal. 


On the second appeals coming before the 
Division Bench consisting of Kailasam 
and N. S. Ramaswami, JJ.. . 


The Judgment of the Court was delivered 
by ; i 


N. S. Ramaswami, F.—The question 
that arises in the two Second Appeals 
and the Letters Patent Appcal is one and 
the same, viz., whether the provisions of 
the Hindu Succession Act (XXX of 1956), 

hereinafter referred to as the Act, or the 
textual Hindu `'Law, which was in force 
prior to the-coming into force of the Act, 
have to be applied for determining the 
reversior ers in a case where the last male 
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prior to the coming into force of the Aét, 
died after the coming into force of the 
Act. i ` 


16. The two second appeals arise out of 
Original Suit No. 308 of 1965 on the file 
of the Court of District Munsif, Dindigul, 
which’ is one’ filed by the two plaintiffs 
in that suit as reversioners of one Pethi 
Naicker, a minor, who died in the year 
1944, for the recovery of possession of the 
properties of the said Pethi. On’ Pethi’s 
death in the year 1944, his mother Pap- 
pammal succeeded to his estate as a limi- 
ted owner and she alienated the several 
items of suit properties. The property 
described in the A schedule to the plaint 
has been sold to the 1st defendant in the 
-case.. Other items had been alienated 
in favour of defendants 2 to 5, but we are 
not concerned with those items in the 
second appeals. Pappammal died on 
8th February, 1965. As faras A Schedule 
property is concerned, the rst defendant, 
the alienee, inter alia contended that 
Pappammal having died after the Act 
came into force, the reversioners of 
Pethi, the last male holder, “should be 
determined as per the provisions of the 
Act and not in accordance with the textual 
Hindu Law which was in vogue prior to 
the coming into force of the Act and that 
under the provisions of the Act, the two 
plaintiffs would not be the nearest rever- 
sioners Of the last male holder as on the 
date of the death of Pappammal, the 
limited owner, Muthammal, impleaded 
as the 6th defendant, is the last male 
holder’s sister’s daughter who would be a 
class II heir as per the provisions of the 
Act. The two plaintiffs are the son’s 
sons Of one Kolandama Naicker who is the 
brother of the paternal great-grand- 
father of the last male holder. If the 
provisions of the Act are applicable, 
admittedly the plaintiffs would be owners 
in the picture. The rst defendant further 
contended that in any event, he should 
be paid the monies spent by him for 
improving the property before he is 
dispossessed of the property. The trial 
Gourt found in favour of the plaintiffs 
regarding the question whether they are 
entitled to possession of the property, 
but held that the plaintiffs are bound to 
pay a sum of Rs. 3,750 to the 1st deferdant 
towards improvements carried out by him, 
before getting possession. The plaintiffs 
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filed A. S. No. 162 of 1967 on the file of 
the Court of Subordinate Judge, Dindigul, 
against that portion of the decree of the 
trial Court which was against them viz., 
the direction to the plaintiffs to pay a 
sum of Rs. 3,750 to the 1st defendant as 
a condition precedent to get possession of 
the property. The rst defendant filed 
A.S. No. 172 of 1967 on the file of the 
same court challenging the decision of the 
trial Court that the plaintiffs are entitled 
to possession of the property. ‘The two 
appeals were heard together by the learn- 
ed Subordinate Judge, Dindigul and he 
concurred with the view of the trial Court 
that the plaintiffs are entitled to possession. 
Both the Courts found that the reversio- 
ners. entitled to get the estate of the last 
male holder are to be determined only as 
per the textual Hindu Law which was in 
vogue prior to the coming into force of 
the Act and not under the provisions of 
the Act. The first appellate Court further 
found that the rst defendant is not 
entitled te claim the value of the improve- 
ments carried out by him. Therefore the 
first appellate Court allowed A.S. No. 
162 Of 1967 filed by the plaintiffs and dis- 
missed A.S. No. 172 of 1967 filed by the 
ist defendant. The two second appeals 
are by the Ist defendant, Second appeal 
No. 1076 of` 1970 being against the dis- 
missal of A.S. No. 122 of 1967. by the 
first appellate Court and Second Appeal 
No, 1088 of 1970 being against A.S. No. 
162 Of 1967 which has been allowed by 
the first appellate Court. 


17. .The two second appeals came up 
before Raghavan, J. and the leamed 
Judge, after referring to a number of 
decisions and particularly to two decisions 
of the Supreme Court one in Eramma v. 
Veeruppana+ and the other in Fateh Bibi v. 
Charandas*, made. a reference that the 
two second appeals be posted before a 
Division Bench for the decision of the 
question whether section 8 of the Act 
would be applicable in the case of a male 
Hindu whose physical death occurred 
prior.to the coming into force of the Act, 
but the limited owner alienating the 
estate prior to the coming into force of 
the Act died after the coming into force 
of the Act. The learned Judge felt that 
ae ee E CS 

1. (1967) 1 S.GQJ. 746: AIR. 1966 S.C. 
1879. l 

2. (1970) 2 S.G.J. 629: ALR. 1970 S.C, 789, 
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‘there -was conflict of opinion. regarding 
-this question in the two decisions of the 
‘Supreme Court referred to above and that 
-is why the reference has been made. 


18. Letters Patent Appeal No. 6 of 1972 
arises out of a different matter’ turning 
on a similar question. That is against 
the decision of Ramanujam, J., in Second 
Appeal No, 1439 of r969 which is reported 
in Shanmughasundarathammal v. Narayana 
Konar’. ` There the- learned Judge found 
that in view of the decision of the 
Supreme Court in Fateh Bibi v. Charandas?, 
„section 8 of the Act would be applicable 
even in a case of a male Hindu whose 
physical death occurred prior to the com- 
ing into force of the Act, provided the 
limited owner, who got the estate and 
alienated the same before the coming 
into force of the Act, died after the com- 
mencement of the Act: As the question 
that arises in the two second Appeals 
as well as in the Letters Patent Appeal 
isone and the same, they were heard 
together, ` % Sexe ws,” 


x9. _ Inthe two second appeals, admittedly 
the two plaintiffs would be the nearest 
reversioners of the- last male holder Pethi 
(who died as a minor in the year- 1944), 
if the textual Hindu Law is applied: 
Similarly, if the provisions of the Act 
are applicable, then the 6th defendant, 
who is the- last male holder’s sister’s 
daughter, would be the nearest reversioner 
ds she is one of the Class IT heirs under 
the Act who get precedence over agnates. 
Section 4 (1) of the Act is as follows: ` 


~ in this Act—. 

<- (ay’any text, rule or . interpretation 

-~ of Hindu Law or any custom or usage 

` as part of that law in force immediately 
before the commencement of this Act 
shall cease to have effect with respect 
to.any matter for which provision is 
made in this Act; SaS 


Save as otherwise ‘expressly provided. 


(6). any other law in force immediately 
before the commencement of this Act 
-shall cease to apply to Hindus in so far 
as it is inconsistent with any of the pro- 
` visions contained in this Act”. 
1. (1972) 2 M.L.J. 336 ; 85 L.W. 678. ` 
-2. | (1970) 2 S.G.J. 629 : ALR. 1970 S.C. 789. 
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Section 8 of the Act relates to the general 
rules of succession in the case of males and 
itis as follows: 


“The. property of a male Hindu dying 
intestate shall devolve according to the 
“provisions of this Chapter: 


(a) firstly, upon the heirs, being the 
relatives specified in class L-of the 
Schedule;. BT hs f 


(b) Secondly, if there is no heir of 
Class I, then upon the heirs, being the 
relatives in class II of the schedule; 


(c) thirdly, if there is no heir of any 
upon the 
agnates of the deceased; and 


(d) lastly, if there is no agnate, then 
upon the cognates of the deceased”. ` 


Whether section 8 is applicable in the 
case-of the estate of Pethi, the last male 
holder, is the question. We are quite 
clear that it does. In holding so, we do 
not say for a moment that section 8 is 
retrospective in character. It is true 
that-minor Pethi died long prior to the 
coming into force of the Act. But 
his mother Pappammal intervened as 
a limited owner and she died only in 
the year 1965 after the coming into-force 
of the Act: The succession to the estate 
of minor Pethi. undoubtedly opened on 
8th February, 1965, the date on which 
Pappammal, the limited owner, died. 
It is settled Jaw that even thcugh the 
jast male holder’s physical death is on a 
particular date, for the purpose of deter- 
mining the order of succession fictionally 
he would be deemed to have died only. 
on the date on which the intervening 
limited Owner dies. Therefore, to apply 
section 8 to a case where the. physical 


‘death of the last male holder happened 


prior to the commencement of the. Act 
but succession to his estate opened only 
after the commencement of the Act 
(as in the present’ case), it is wholly un- 
necessary to construe section 8 as. retros- 
pective in character. Because of the 
fiction referred above, the term “‘male 
Hindu dying intestate” occurring in 
section 8 would, in the case of the male 
Hindu dying prior to the commencement 
of the Act but succession to his estate 
opening after the commencement of the 
Act, have reference only to the date on 
which the limited owner dies. In other 
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words, in such a case, the male Hindu 
dies intestate only on the date on which 
the limited owner dies. 


go. The Act is a codifying law relating 
to intestate succession among Hindus. 
Section 4 of the Act says that the law 
relating to succession among Hindus that 
was in force prior to the commencement 
of the Act shall cease to have effect in 
respect of matters for which provision has 
been made in the Act. Succession to 2 
male Hindu is a matter undoubtedly 
provided for in the Act. That being so, 
we are unable to see how the old textual 
Hindu Law can be looked.into for ascer- 
taining the reversionary heirs of a male 
Hindu regarding whose estate succession 
opens after the commencement of the 
Act, merely because the physical death 
of the man had occurred prior to the 
commencement of the Act. 


21. The question whether section 8 
would apply to a case where the physical 
‘death of a male Hindu occurs prior to the 
commencement of the Act, arises only 
where a limited owner takes the estate, 
alienates the same prior to the commence- 
ment Of the Act and dies subsequent to 
` the commencement of the Act. In cases 
where no limited owner takes the estate 
On the death of the last male holder, 
the estate vests in the nearest heir of the 
sast male holder and the Act, which camé 
into force on a subsequent date, would 
have no application at all to such-an 
estate. The legislation must be taken 
to be only prospective in character unless 
there are clear worcsin the statute to 
make any particular provision to have 
retrospective operation. In cases where a 
Hindu male died intestate prior to the 
commencement of the Act and there was 
no limited owner taking the estate, the 
same would have gone to his heirs accord- 
ing to the rules of succession then in force. 
The estate having thus vested in such heir 
or heirs, they cannot be divested of the 
estate, even though, under the statute 
which comes into force subsequently, they 
would not be the nearest heirs of the said 
last male holder. Section 8 of the Act 
is certainly not meant to be applied to a 
case where the estate has already vested 
in a full owner as per the rules of succes- 
sion which were in force prior tc the com- 
mencement of the Act. ` 
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22. Similarly, if the estate left by a 
male Hindu who dies prior to the com- 
mencement of the Act happened to be an 
interest in coparcenary property and that 
interest had passed on to other members 
of the coparcenary by survivorship, such 
estate would not be affected in any way 
by the provisions of the Act. Section 6 
of-the Act, which deals with devolution 
of interest in coparcenary property, 
specifically says that the provision applied 
to a case of a male Hindu dying after the 
commencement of the Act. That is so 
because the provisions are not meant to 
have retrospective operation, affecting 
estates which had already vested. in 
accordance with the rules of Hindu. Law 
which were in force prior to the com: 
-mencement of the Act. 


2%. What happens in a case where a 
female Hindu takes the estate as a limited 
owner on the death of the last male 
holder prior to the commencement of the 
Act? Ifthe estate continued to be in the 
possession of such a female Hindu till the 
date on which the Act came into force, 
by virtue of section 14 (1) of the Act the 
limited estate would get enlarged to 
an absolute estate, for section 14 (1) 
of the Act says that any property in pos- 
session of a female Hindu, whether 
acquired before or after the commence- 
ment of the Act, shall be held by her as 
full owner thereof and not as a limited 
owner. In such a case, when the female 
Hindu, who became the absolute owner 
of the estate, dies subsequently, she would 
be the stock of descent and succession h 

to be traced to her. : 


24. The difficulty arises only in a case 
where a female Hindu becomes a limited 
owner in respect of the estate of a male 
who dies pricr to the commencement of 
the Act, then the limited owner, alienates 
the estate (prior to the commencement 
of the Act) and dies subsequent to the 
commencement of the Act: To such a 
case section 14 of the Act is not appli- 
cable because the property is not possessed 
by the female Hindu as contemplated, 
under that section. When, in such a 
case, the female Hindu dies afier the 
commencement of the Act, undoubtedly 
succession to the estate opens on the date 
on which she dies. It must be remembered 
that the property remains that. of the 
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last male holder who died prior to the 
commcencement of the Act, as the female 
Hindu who got the property held only a 
limited estate in the same and it never got 
enlarged into an absolute estate, as the 
female Hindu was not possessed of the 
property after the commencement of 
the Act, the same having been sold away 
prior to the commencement of the Act. 
Therefore succession is to be traced to 
the Jast male holder as if he died on the 
date on which the limited owner died, 
even though the physical death of the 
last male holder had occurred very much 
prior to the commencement of the 
Act. That is the situation in the present 
case. 


a5. The property in question had been 
alienated to the 1st defendant by Pappam- 
mal, the limited owner, prior to the com- 
mencement of the Act, but she died only 
on 8th February, 1965. The reversionary 
heirs of minor Pethi as on that date, viz., 
8th February, 1965, have to be deter- 
mined because of the fiction that the last 
male Hindu should be deemed to have 
died intestate only on the date on which 
the limited owner died. Therefore taking 
section 8 to be only prospective in chara- 
cter, we do not see why the provisions of 
that section are not to be applied in the 
case. If the textual Hindu Law has to 
be applied to the present case in order to 
find out the nearest reversioners, then it 
would, in our opinion, amount to making 
the intention of the legislature nugatory. 
When. the legislature codified the law of 
succession relating to Hindus dying inte-’ 
state, it is not possible to say that they 
intended that the old textual Hindu Law 
would apply in a case where the succes- 
sion opens very much after the commence- 
ment of the Act as in the present case, 
That in acase where a limited owner inter- 
venes, succession to the estate of the last 
male holder opens on the date on which 
the limited owner dies, cannot be disputed. 
In the present case, the suit has been 
filed only on the basis that succession has 
opened on 8th February, 1965, the date 
on which Pappammal, the limited owner, 
died. But in spite of succession so open- 
ing very much after the commencement 
of the Act, the plaintiffs want the Court 
not to apply scction 8 of the Act to deter- 
mine who the nearest reversioners are 
and they want the old textua] Hindu Law 
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to be applied. We are quite clear that 
that is not possible. 


26. It must be taken to be settled law 
that the expression “a Hindu male dying 
intestate’? need not necessarily relate to 
the date of the physical death of the 
man and that it would relate to the date 
of the fictional death of the man in 
cases where a limited owner intervenes. 


27. It is contended that a reading of 
sections 6 and 8 of the Act together would 
show that section 8 would be applicable 
only to a case where a male Hindu 
physically dies after the commencement 
of the Act. Section 6 of the Act relates 
to devolution of interest in coparcenary 
property. The section re-enacts the old 
textual Hindu Law that the interest of 
a Hindu in a Mitakshara coparcenary 
property shall devolve by survivorship 
upon the surviving members of the co- 
parcenary. But there is a proviso to 
the section which says that if the male 
Hindu, who dies after the commence- 
ment of the Act, had left him surviving 
a female relative specified in Class I of 
the Schedule or a male relative specified 
in that class who claims through such 
female relative, bis interest in the Mitak- 
shara coparcenary property shall devolve 
by testamentary or intestate succession, 
as the case may be, under the Act and 
not by survivorship (Explanation I to 
the section says the interest of a Hindu 
Mitakshara coparcener shall be deemed 
to be the share in the property that would 
have becn allotted to him if a partition 
of the property bad taken place immedia- 
tely before his death, irrespective of 
whether he was entitled to claim partition 
or not), Therefore in a case where a 
Hindu coparcener dies intestate after 
the commencement of the Act leaving a 
female relative specified in Class I of 
the Schedule, etc. his interest in the co- 
parcenary would not devolve by sur- 
vivorship (though it would have so 
devolved but for the coming into force 
of the Act) but as per the provisions 
contained in section 8 of the Act. -To 
this extent section 8 is linked with section 
6. But the question is whether, because 
of the above link between the two sections, 
one can hold that section 8 would apply 
only to a case where the physical death 
of a male Hindu occurs after the com- 
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mencement of the Act. We do not think 
so. It must be remembered that section 
6 relates only to devolution of interest 
in coparcenary property and to no other 
property. As far as such interest in 
cOparcenary property is concerned, the 
Act applied only if the male Hindu died 
after the commencement of the Act. 
That is so because if a coparcener had 
died prior to the commencement of the 
Act, his interest in the coparcenery would 
havé already devolved by the law of 
survivorship on the remaining copar- 
ceners and the same would have vested 
in them and the Act is not meant to 
divest persons of estates which had already 
vested in them. But section 8 does not 
relate only to interest in coparcenary 
property but it relates to separate pro- 
perty of a male Hindu as well. In fact, 
under Explanation I to section 6, the 
interest in coparcenary property of a male 
Hindu dying intestate is deemed to be 
his share in the coparcenary property in 
case a partition had been effected as on 
the date on which he died, That is for 
the purpose of applying the rule of suc- 
cession contained in section 8 to the 
interest of a coparcener who dies intestate, 
But as we said, section 8 is not intended 
to cover only cases contemplated under 
section 6 of the Act, for while section 6 
1elates only to devolution of interest in 
coparcenary property, section 8 operates 
on a wider field. Therefore, though while 
determining the devolution of interest 
in coparcenary property under scction 6, 
one has to look to section 8, there would 
be no vice-versa. In other words, to 
determine the meaning of the expression 
“a male Hindu dying intestate” occurring 
in section 8, section 6 is not to be tacked 
on. 


28. In Duni Chand v. Anar Kalit, the 
Judicial Committee had to consider this 
question, viz., the meaning of the expres- 
sion “a Hindu male dying intestate’, 
though it was under the Hindu Law of 
Inheritance (Amendment) Act, 1929. 
That was a case where the physical death 
of the Hindu male happened before the 
coming into force of the 1929 Act. He 
was succeeded by a female heir who died 
after the Act came into operation. The 
Judicial Committee held that in that case 
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the succession to the estate opened out on 
the death of the female heir and hence 
the 1929 Act would apply to the case and 
an heir under the said Act would be 
entitled to succeed. Their Lordships 
pointed out that there is no vesting as at 
the date of the death of the last full owner 
and the question of who is the nearest 
heir or what is the class of reversionary 
heirs, falls to be settled at the date of the 
expiry of the ownership for life. It was 
also pointed out that during the lifetime 
of the female limited owner, reversionary 
right is a mere possibility or spes successionis 
and that it cannot be predicated who 
would be the nearest reversioner at the 
time of her death. Even though this 
decision is under the 1929 Act, the prin- 
ciple is the same. The question in both 
the cases is whether the expression “a 
Hindu male dying intestate’? has refe- 
rence only to the date of the physical 
death of the man or it would refer to the 
date of the fictional death, viz., the date on 
which the limited owner died. This 
decision of the Judicial Committee has 
been approved by the Supreme Court in 
Fateh Bibi v. Charan Dasst. That is also 
a case under the 1929 Act. But we 
think after the above decision of the 
Supreme Court it would not be open to 
contend that the expression “a Hindu 
made dying intestate?’ should have refe- 
rence only to the date of the physical 
death of the man even in a case where a 
limited owner intervenes and succession 
opens after the commencement of the 
Act. As a matter of fact, we are of the 
opinion that the principle laid down by 
the Privy Council and approved by the 
Supreme Court in the above case would 
apply a fortiori to the present case. It 
must be remembered that the Hindu 
Law of Inheritance (Amendment) Act, 
1929 was not a codifying law. It only 
altered the order of succession of certain 
persons mentioned therein. When even 
under that Act it is held that the expres- 
sion “a male Hindu dying intestate” 
should be taken to have reference to 
the date on which the limited owner dies 
and succession opens, in the present case, 
which is under the Act which is a codifying 
law relating to intestate succession among 
Hindus, it would be incongruous to say 
that even though succession opens very 
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much after the comniencement of the 
Act, still one has to look to the old tex- 
tual Hindu’ Law to determine the rever- 
sionary heirs, taking the expression “a 
male Hindu dying intestate’? as having 
reference only to’ the date of physical 
death of the man. We are quite clear 
that that expression would relate to the 
date of the physical death of the man, 
only if on that date the succession to his 
estate finally opened and not to a case 
where a limited owner intervenes and 
keeps the reversionary succession in 
abeyance as it were. 


29. Reliance is placed on behalf of the 
plaintiffs on the decision of the Supreme 
Court in Eramma v. Veerupana1, which is 
acase arising under the: Act itself. It 
is also contended that the view expressed 
in Fateh Bibi v. Charan Dass®, is in con- 
flict with the view in the earlier case of 
the Supreme Court, viz., Eramma v. 
Veerupanal, and that the earlier case 
being one under the Act while the other 
case is under the 1929 Act, as far as this 
case is ‘concerned, the earlier decision of 
the Suprerne Court has to be followed. 
We are of thé opinion that there is really 
no conflict’ between the two decisions of 
the Supreme Court, and the earlier deci- 
sion of the Supreme Court, though under 
the Act, does not in any way help’ the 
plaintiffs in the present ‘case. That was 
a case where the last male holder by name 
Basanna dicd in 1936-37, (i.¢;.) prior to 
the “commencement of the Act’ The 
said Basanna was the son of one Eran 
Gowda who had married three wives 
by name Eramma, Siddamma and 
Sharnamma ; Basanna was the son 
through Sharnamma. On his death, 
his two ‘stepmothers, vig., Eramma and 
Siddamma, who had absolutely no right 
in his estate, had trespassed into the estate 
and coritinued to be in possession of the 
same. (Sharnamma, the mother of 
Basanna, seems to have ‘predeceasedfhim. ) 
The reversioners who were entitled to 
the estate of Basanna filed a suit to recover 
possession of the estate. The two step- 
mothers of Basanna set up 2 case that 
each one of them had adopted a son ‘to 
their late husband Eran Gowda and there- 
fore the plaintiffs in that suit cannot 
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recover possession. The case of adoption 
set up by the two step-mothers was nega- 
tived by the High Court and in the case of 
one of the step mothers leave had been 
granted to appeal to the Supreme Court. 
In respect of the other, leave had been 
refused by the High Court and a special 
leave application had been filed in the 
Supreme Court by her. When those’ 
proceedings were so pending in the 
Supreme Court, the Act (Hindu Succes- 
sion Act, 1956) came into force. The 
plaintiffs in that suit having obtained a 
decree for possession, executed the decree. 
Then Eramma, one of the step-mothers of 
Basanna, contended that the decree 
became non-executable in view of the pro- 
visions of the Act as under section 14 of 
the Act she had become the full owner of 
the property that was in her possession. 
This contention was negatived by the 
High Court and affirmed by the Supreme 
Court holding that section 14 of the 
Act would have no application in that 
case because Eramma was in possession 
of the property only as a trespasser and 
not as a limited. owner thereof. When 
Eran Gowda, the father of Basanna, died 
the Hindu Women’s Rights to Property 
Act was not in force and therefore 
Eramma and Siddamma had absolutely 
no right in the estate of Basanna. Section 
14 would apply only if a female Hindu 
is possessed of property, whether acquired 
before or after the commencement of the 
Act. Their Lordships of the Supreme 
Court pointed out that possession con- 
templated under that section is Jawful 
possession and not possession as a tres- 
passer. poe 


go. It had been further contended on 
behalf of Eramma, one of the step- 
mothers of Basanna, that section 8 
of the Act is retrospective in character 
and. that therefore it applied even to the 
estate of Basanna who died as early as 
1936-37. That contention was negatived 
and their Lordships held that the pro- 
visions of section 8 of the Act are not 
retrospective in operation and where a 
male Hindu died before the Act came into 
force, section 8 of the Act will have no 
application. It must be remembered that 
in that case no limited owner intervened 
and the succession did not open after the 
commencement of the Act. Admittedly 
in the case before the Supreme Court 
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the estate did not pass on to any limited 
owner on the death of Basanna in 1936-37. 
The succession to his estate had opened 
even in 1936-37. It is under those 
circumstances it was held by the Supreme 
Court that Section 8 of the Act would 
not be applicable to that case. As a 
matter of fact, their Lordships specifi- 


cally point out that section 8 of the Act. 


would not be applicable where succession 
opened before the Act. The .observa- 
tion of the Supreme Court is as follows: 


“We accordingly hold that the pro- 
visions of section 8 of the Hindu 
Succession ‘Act are not retrospective in 
operation and where a male Hindu 
died before the Act came into force, 
(i.e.) where succéssion opened before 
the Act, section 8 ‘of the Act will have 
no application”. 


Even the above observation can be inter* 
preted as impliedly approving of the 
position that where’ succession opened 
after the commencement of the Act 
(whatever’ be the date on which the last 
male holder physically died), Section 8 
would be applicable. Anyway, in that 
case their Lordships of the Supreme 
Court did not say that section 8 would 
not be applicable even if succession opened 
after the commencement of the Act, 
though the male’Hindu died prior to the 
Act. Therefore this decision is in no 
way conflicting with the decision of the 
Privy Council in Duni Chand v. Anar 
Kalit, and that of the Supreme Court 
in Fateh Bibi v. Charan Dass®, which are 
cases specifically dealing with the ques- 
tion of succession opening after the com- 
mencement of the Act, even though the 
male Hindu died before the Act. As 
pointed out by the Privy Council and the 
Supreme Court, in holding that section 8 
would be applicable to a case of a male 
Hindu whose physical death occurred 
prior to the Act but succession to his 
estate opened after the commencément 
of the Act, we are not giving retrospective 
effect to section 8 as the material point 
of time is the date when the succession 
opens, viz., the death of the female Hindu 
who intervened. 
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31. In Sampath Kumari v. Lakshmi Ammal! 
a Division Bench of this Court has obser- 
ved that when a male Hindu dies intestate 
leaving a female heir like a widow or a 
daughter to succeed him under the law 
in force prior to the commencement of 
the Act, it is not correct to say that succese 
sion to the estate of the male does not 
open until the death of the intervening 
female heir. It was further observed 
that the widow is not a mere life-estate 
holder and having regard to the funda- 
mental principle that succession is never 
in abeyance, the estate of the male Hindu 
must vest in some heir as soon as he dies. 
In that- particular case, the estate so 
vested in the two widows of the last male 
holder, ‘that was a case of the male 
Hindu dying prior to the commence- 
ment of the Act leaving two widows and 
a daughter. As per the provisions of 
the Hindu Women’s Rights to Property 
Act, the two widows succeeded to the 
estate of the male Hindu and as they were 
in possession of the estate on the date on 
which the Act came into force; by virtue 
of section 14 of the Act the limited estate 
became enlarged to one of absolute estate 
in their hands. But the daughter of the 
last male Hindu wanted a share in the 
estate on the ground that section 8 of the 
Act is retrospective in operation and that 
it applied to the estate even though her 
father died prior to the commencement 
of the Act. The above contention of the 
daughter was, if we may say so with 
respect, rightly rejected by Ganapatia 
Pillai and Venkataraman, JJ. who con- 
stituted the Division Bench of this Court. 
As we have already pointed out, section 8 
is really not retrospective in operation and 
it would not apply, to a case of a male 
Hindu who died prior to the Act, unless 
succession to his estate opened out after 
the commencement of the Act. It is 
needless to stress that by applying section 
8 to a case where succession opened after 
the commencement of the Act (though 
the last male holder had died prior to the 
Act), we are not giving any retrospective: 
effect to that section, for the material 
date is the date on which the succession 
opened. 


32. The observations of the Division 
Bench in Sampath Kumari v. Lakshmi 
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Ammal!, that succession opened in that 
case ever on the date of physical death of 
the male Hindu and that the estate vested 
in his widows, should be understood on the 
facts of that case. Those observations do 
not cover the question as to when succes- 
sion opens as far as the reversioners 
are concerned, It is true the widow 
or any other female heir who took a 
limited estate under the old textual law 
did succeed to the estate; but that succes- 
sion is certainly not as full owner. It 
may be that the widow who so succeeds 
would be competent to validly liquidate 
the estate under ccrtain circumstances. 
But what happens if the estate is available 
to be taken by the reversioners on the 
date of the death of the widow, is the 
question. Undoubtedly, on such date 
succession -to the estate of the last male 
Hindu opens but as far as the reversioners 
are concerned, if the female Hindu had 
alienated the property prior to the com- 
mencement of the Act, but such alienation 
is not binding on the reversioners, succes- 
sion to the estate (which still remains 
to be that of the last male Hindu) does 
open out on the death of the female 
Hindu. That is what has happened in 
the present case. It cannot be contended 
and, as a matter of fact, it is not contended 
that the succession to: the estate of minor 
Pethi did not open out on 8th February, 
1965, the date on which Pappammal, his 
mother, died. The vesting of the estate 
in the female heir as soon as the make 
propositus dies, as observed by the above 
Division Bench, is certianly not an abso- 
Jute vesting. The female heir does suc- 
ceed to the estate of the male Hindu, 
but certainly not as full owner under the 
old textual Hindu Law. In the case 
before the Division Bench, the daughter 
was not entitled to a share in the estate 
of her father, not because the estate had 
absolutely vested in another before the 
commencement of the Act, but really 
because succession to the estate did not 
open after the commencement of the 
Act. It must be remembered that the 
widows of the last male Hindu who had 
taken over his estate prior to the Act 
were alive on the date of the commence- 
ment of the Act, so much so section 14 
came into operation and converted the 
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limited estate into an absolute estate. 
In such a case, naturally the daughter 
cannot rely upon section 8 of the Act and 
claim a share in the estate for the simple 
reason that no succession opened after 


the commencement of the Act. There- 
fore the observations of the Division 
Bench in Sampath Kumari v. Lakshmi 


Ammal*, are inno way inconsistent with 
the conclusion which we have popehed: in 
this case. 


3%. The Calcutta High Court in Bepin 
Behary v. Sm. Lakshasona Dassi?, and Ratan 
Kumari v. Sunder Lal®, has taken a similar 
view as we now take regarding appli- 
cation of section 8 of the Act. The 
Punjab High Court has also taken the 
same view in M.S.T. Taro v. Darshan 
Sisgh* and Harbhaj v. Mohan Singh®. The 
Andhra Pradesh High Court in Ramulu v. 
Narayana®, the Mysore High Court in 
Satyanarayana v. Seethamma’, and a Full 
Bench of the Himachal Pradesh High 
Court in Lachhman v. Thunia®, have 
also taken the same view. But the 
Patna High Court in Renuka Bala v. 
Aswini Kumar®, and Chaturbhuj Pradhan v. 
Sarbeshwar Pradhan!?, the Mysore High 
Court in Kempiah v. Girigamma1, and the 
Orissa High Court in Fandebi v. Upendra 
Sahul?, have taken a different view. But 
we are of the opinion that the above 
decisions taking a contrary view cannot 
be accepted in view of the decision of the 
ra Court in Fateh Bibi v. CGharan- 
asi, 


3%. The Orissa High Court, in the case 
referred to above, has observed that the 
death of amale Hindu after commencement 
ofthe Act refers to actual and not fictiona] 
death, purporting to follow Eramma v, 
Veerupanai4, But the above decision of 
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the Supreme Court did not deal with the 
question `of fictional death. As already 
seen, that was a case where succession 
did not open after the commencement of 
the Act inasmuch as no limited owner 
intervened, i 


34. The Patna High Court and the 
Mysore High Court seem to think that 
applying section 8 to a case like the pre- 
sent one (where the limited owner alie- 
nated the property prior to the Act and 
died after the Act, thereby succession to 
the last male Hindu opening after the 
Act): would amount to giving retros- 
pective operation to section 8. The 
Mysore High. Court has also been critical 
of the decision of the Judicial Commit- 
tee in Duni Chand v. Anar Kalil, As 
the Supreme Court in Fatech Bibi v. 
Charan Dass*, has approved the decision 
of the Privy Council, the view of the 
Mysore High Court cannot be followed. 
With respect to the learned Judges of 
the Mysore High Court as well as the 
Patna High: Court, we are unable to 
agree with their view. 


35. In the present case (the two second 
appeals), the plaintiffs, who are agnatcs 
of the last. male Hindu (minor Pethi) 
removed by several degrees, cannot have 
any claim to his estate in preference to 
the 6th defendant who is the last male 
holder’s sister’s daughter. She is a 
Class II heir under section 8 of the Act. 
Therefore Second Appeal No. 1076 of 
1970 has to be allowed. However, 
Second Appeal No. 1088 of 1970 has to be 
dismissed because the question of the Ist 
defendant getting the value of improve- 
ments does not arise as the plaintiffs are 
not entitled to possession of the property. 


36. The facts in the Letters Patent 
Appeal are as follows: 


The last male holder is one Sudalai- 
muthu. He had two brothers by name 
Enamuthu and Shanmugam. The 
father of the last male holder is also 
Sudalaimuthu and he has to be referred 
to as Sudalaimuthu No. I and the last 
male holder has to be referred to as 
Sudalaimuthu No. II. Somu Ammal 
is the widow of Sudalaimuthu No. II, 
(the last male holder) who succeeded to 
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the estate in the year 1919 on the death 
of her husband. The widow Somu 
Ammal sold the property in the year 
1935 to the 1st defendant in the case by 
name Narayana Konar. Thereupon 
Enamuthu and Shanmugam, the two 
brothers of Sudalaimuthu No, II (last 
male holder), filed a suit (O.S. No. 275 of 
1935) for a declaration that the alienation 
was not binding on the reversioners after 
the death of Somu Ammal. That suit 
had been decreed. Somu Ammal died 
on 22nd March, 1966. 


37. The Letters Patent Appeal arises 
out of O.S. No. 299 of 1966 filed by 
Shanmugasundarathammal, the plain- 
tiff, who claims to be the nearest rever- 
sioner entitled to succeed to the estate 
of Sudalaimuthu No. II. She is the 
son’s daughter of Shanmugam, one of 
the brothers of Sudalaimuthu No. II. In 
the suit, the alienee from Somu Ammal 
was ‘impleaded as the 1st defendant. 
His brother’s son, who was in possession 
of the property, was impleaded as the 
and defendant and the brother of the and 
defendant, who claimed to have been 
adopted by Somu Ammal and thereby 
became cntitled to the- property, was 
impleaded as the: 3rd defendant. The 
Courts below concurrently found against 
the case of adoption set up by the grd 
defendant. The trial Court decreed the 
suit’ holding that the plaintiff is ‘the 
nearest reversioner, but the first appellate 
Court reversed the finding. Ramanujam, 
J. allowed the second appeal filed by the 
plaintiff and the decision is reported 
in (Shanmughasundarathammal v. Narayana 
Konar)1, It is not disputed that if the 
provisions of section 8 of the Act are appli- 
cable, the plaintiff would be the nearest 
reversioner entitled to the property and 
if it is not applicable and the old textual 
Hindu Law has to be applied in order to 
determine the -nearest reversioners, the 
plaintiff has to be non-suited. Mookandi 
and Palavesam are the sons of two 
different paternal uncles of the last male 
holder Sudalaimuthu No. II. The last 
male holder’s father is also Sudalai- 
muthu No. I and Mookandi is the son of 
one brother of Sudalaimuthu No. I and 
Palavésam is the son of another brother 
of the said Sudalaimuthu No. I. If 


1. (1972) 2 M.L.J. 336 : 85 L.W. 678. - 
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the textual Hindu Law is to be applied, 
the: said Mookandi and Palavesam, who 
are still alive, would get precedence over 
the plaintiff. But as we agree with 
Ramanujam, J. that section 8 of the Act 
would be applicable even though the 
last male holder died as early as 1919, 
as succession opened out only after the 
coming into force of the Act, the plaintiff 
should succeed. Under rule 1 of section 
12 of the Act, among agnates, the one 
who has fewer or no degrees of ascent 
has to be preferred. Mookandi and 
Palavesam, as well as the plaintiff, are 
agnates of the last male holder. But 
the plaintiff has fewer degrees of ascent 
than Mookandi and Palavesam (The 
plaintiff is the last male holder’s father’s 
son’s grand-daughter. Mookandi and 
Palavesam are the last male holder’s 
father’s father’s son’s sons). Therefore 
the Letters Patent Appeal has to be 
dismissed, ` 


38. The result is, Second Appeal No. 
1076 of 1970 is allowed and Second 
Appeal No. 1088 of 1970 is dismissed. 
Parties to bear their respective costs 
throughout. The Letters Patent Appeal 
is dismissed with costs. 


S.J.” S.A. No. 1076 allowed. 
; S.A. No. 1088 dismissed. 
L. P. A. dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—G. Ramanujam, F. 





Thirumathi Ramayammal and 
others ; Appellants” 
a 

Thirumathi Muthammal and 
another 3 Respondents. 
Hindu Law—Family arrangement—Require- 
ments—Beneficiaries—Should be related to 
each other and have some possible claim. 

Hindu Marriage Act (XXV of 1955), 
sections 11 and 16—Scope—Neither spouse 
obtaining declaration of nullity under section 11 
—Status of children of marriage—Effect of 
successful challenge of validity of marriage by 
third party in other proceedings—Children 
illegitimate. pi 

A party who takes a benefit under a family 
settlement need not necessarily be shown 
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to have, under the law, a share in the 
property. It is enough to show that the 
parties are related to each. other in some 
way and have a possible claim to the 
property cr even a semblance of claim 
on some ground or other. [Para. 9.] 


Where no decree of nullity has been 
granted at the instance of either spouse 
under section 11, Hindu Marriage Act, 
the provisions of section 16 of the Act 
cannot apply and if a third party success- 
fully challenges the validity of the marri- 
age in other proceedings on the ground 
that it is void by operation of section 11, 
the children of such a marriage would 
still be illegitimate. [Para. 10.] 


bal 


The wording ef section 16 of the Hindu 
Marriage Act in so far as it is relevant 
to a marriage void under section 11, 
leads to an anomalous and startling posi- 
tion which could not have been contemp- 
lated by the Legislature. The position 
and status of children of void marriage 
should obviously be the same whether 
the marriage is declared a nullity under 
section 11 or otherwise. Though the 
language of the section is more appro- 
priate to voidable marriages, it has been 
applied to void marriages as well, pre- 
sumably with the object of ensuring that 
where a marriage is in fact solemnised 
but was void for any ofthe reasons men- 
tioned in section 11, the children of such 
marriage should not be bastardised 
whether a decree of nullity is passed or 
not. But this obvious intention of the 
Legislature has not been carried out. 


- The section is so plain and unambiguous 


and it would be straining the language 
beyond permissible limits to say that 
children born of void marriages are legiti- 
mate even in cases where a decree of 
nullity had not been granted. It is not 
possible for the Court to construe the 
same in a different manner having in 
mind the presumed intention of the 
Legislature even if it appears to be 
obvious. This is a casus omissus which 
the Courts connot reach for no canon of 
construction will permit the Court to 
supply what is clearly a lacuna in the 
statute and itis for the Legislature to set 
right the matter by a suitable amendment 
of the section, [Para. 10.] 
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Cases referred to :— 


Tek Behadur Bhujil v. Debi Singh Bhujil, 
(1966) 2 §.C.J. 2g0: A.LR. 1966 S.C. 
292 ; Rangaswami Goundan v. Nachiappa 
Goundan, 1.L.R. 42 Mad. 523 : 46 LA. 
7z : 36 MLL.J. 493: A.I.R. 1918 P.G. 
196; Ram Charan vw. Girija Nandini, 
(1966) 1 S.C.J. 61 : (1965) 3 S.G.R. 841: 
A.I.R 1966 S.C. 323; Gouri Ammal v. 
Thulasi Ammal, 75 L.W. 559: ALR. 
1962 Mad. 510. 


Appeal against the decree of the Court of 
the Subordinate Judge, Dindigul in 
Appeal Suit No. 48 of 1969 preferred 
against the decree of the Court of the 
District Munsif of Dindigul in Original 
Suit No. 72 of 1967. 


K. Saroabhawman and T. R. Mani, for 
Appellant. 


A. Sundaram Iyer, for Gandhi, for Res- 
pondents. 


The Court delivered the following 


Jupcment.—Defendants 1, 3 and 4 in 
O.S. No. 72 of 1967 on the file of the 
District Munsiff, Dindigul, are the appel- 
lants. The first and second plaintiffs 
in the suit, claiming to be the third wife 
and daughter respectively of the second 
defendant, filed the suit for declaration 
of their title to the suit properties and 
for a permanent injunction restraining 
the appellants from interfering with their 
possession and enjoyment of the same. 
They claim title to the suit properties on 
the basis of a family arrangement said to 
have been entered into and evidenced by 
Exhibit A-1 dated 25th May, 1964, 
between the second defendant, the then 
owner of the suit properties, the plaintiffs 
and the appellants. According to the 
plaintiffs the suit properties have been 
given to them absolutely under the family 
arrangement and that the appellants to 
whom other properties have been allotted 
under the said family arrangement have 
been wrongfully asserting title to the 
suit properties and interfering with their 
possession. i 


2. The appellants resisted the suit con- 
tending that they were not willing parties 
to the said family arrangement, that their 
thumb impressions have been obtained in 
Exhibit A-1 by deceit:and that in any 


RAMAYAMMAL J. MUTHAMMAL (Ramanujam, 7.) 


35 


event, Exhibit A-1 is not admissible in 
evidence for want of registration. «They 
also denied the status of the first plaintiff 
as the third wife of the second defendant 
and the status of the second plaintiff as 
his legitimate daughter. The first defen-. 
dant is the daughter of the second defen- 
dant through his first wif: and the third 
defendant is his second wife and it is 
claimed that by a settlement deed Exhibit 
B-1, dated 26th October, 1966 the suit 
properties had been settled on them by 
the second defendant and that, there- 
fore, the plaintiffs cannot claim any title 
to the suit properties. The second defen- 
dant died pending the suit. 


g. On these rival contentions, the trial 
Court held that the marriage of the 
first plaintiff with the second defendant 
is void as the second wife was then alive 
and that, therefore, the second plaintiff 
is not the legitimate daughter of the 
second defendant. The trial Court held 
that even then the family arrangement 
pleaded by the plaintiffs was valid, that 
in pursuance of the said arrangement the 
suit properties had been allotted to the 
second defendant and the plaintiffs and 
that on the death of the second defendant 
it was the plaintiffs who became entitled 
to the suit properties. It also held that 
Exhibit B-1 on which the appellants relied 
was not valid. : 


4.. On appeal, the lower appellate Court 
also agreed with the view of the trial 
Court that the marriage of the first 
plaintiff with the second defendant was 
void that the second plaintiff cannot be 
treated as the legitimate daughter of the 
second defendant. It, however, held 
that the plaintiffs are entitled to~claim 
title to the suit properties on the basis of 
the family arrangement, Exhibit A-r, 
On the question whether the family 
arrangement is inadmissible in evidence 
for want of registration, it held that it 
is merely a record of what had already 
been done and that the actual allotment 
of the propertics was not under Exhibit 
A-1, but had been done orally earlier 
at the mediation of panchayatdars. It 
however disagrecd with the view of the 
trial Court that under the terms of, the 
family arrangement the plaintiffs became 
entitled to the entirety of the properties 
after the death of the second defendant, 
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and held that after the death of the second 
defendant plaintifs and defendants 1 
and 3 will be entitled to inherit his 
1/3rd share in the suit properties and that 
therefore, the plaintiffs will be entitled 
only to a 5/6th share and not to its 
entirety.. 


5. In this appeal the learned Counsel 
for the appellants makes three submissions. 
(1) that the family arrangement contained 
in Exhibit A-1 is invalid and inadmissible 
in evidence for want of registration; (2) 
that even if it is valid and admissible in 
evidence, it will not confer title to the 
suit properties on the plaintiff’ who are 
not memters of the family of the second 
defendant; and (3) that even if the plain- 
tiffs are entitled to claim title to the suit 
properties on the basis of the family 
arrangement, they cannot claim to 
Succeed to the second defendant’s 1/3rd 
share in the suit properties. 


6. On the question as to whether Exhibit 
A-1 has been duly executed, both the 
Courts below have held that the defen- 
dants 1 and 3 were consenting parties 
thereto and that it was not brought about 
by deceit as alleged by them. I have 
no reason to disagree with the said find- 
ing. 


7. As regards the question as to whether 
Exhibit A-1 is admissible in evidence for 
want of registration, the learned Counsel 
for the appellants contends that the docu- 
ment itself creates a right ix praesenti in 
favour of the parties to the document 
and that, therefore, it has to be regis- 
tered. In this connection reference is 
invited to the decision of the Supreme 
Court in Tek Behadur Bhujil v. Debi 
Singh Bhujilt, In that case it was held 
that when a family arrangement is 
brought about by a documert, such a 
document requires registration as it 
would amount to a document of title 
declaring for future what rights and in 
what propertics the parties possess. But 
the very case has laid down that if a 
document is no more than a memo- 
randum of what had been agreed to by 
the parties earlier, it does not require 
compulsory registration under section 17 
of the Registration Act, for a family 
arrangement.as such can be recorded in 
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writing as a memorandum of what has 
been agreed upon. 


8. In this case both the Courts below 
have held that Exhibit A-1 is a record 
of the family arrangement which had 
been orally arrived at between the parties 
in the presence of mediators and that, 
therefore; it does not require registra- 
tion. They also referred to the evidence 


- adduced by the plaintiffs to show that 


the panchayat went on for a number of 
days, that taking into consideration the 
rival contentions the panchayatdars 
finally decided what properties should be 
allotted to defendants 1 and 3 and the 
plaintiffs along with the second defendant 
and that only thereafter such an allotment 
had been made, Exhibit A-1 was pre- 
pared in accordance with such an arrange- 
ment. They also referred to the evidence 
of defendants 1 and 3 as D.Ws.1 
and 2 where they had admitted that 
such a panchayat was in fact held, 
though they had denied that any 
arrangement was finally arrived at. 
They further referred to the evidence of 
P.Ws. 4 to 6, the panchayatdars, who 
had stated that the properties had been 
allotted in pursuance of the oral arrange- 
ment entered into before them, that the 
suit properties came to be possessed 
and enjoyed by the plaintiffs along with 
the second defendant ever since the date 
of the arrangement, and that Exhibit 
A-1 was subsequently prepared merely 
to serve as a record of the allotment that 
had been made earlier. The question 
therefore is whether Exhibit A-1 is merely 
a record of a past transaction or whether 
it creates rights in praesenti. It is well 
established that a family arrangement 
can be made orally, and if made orally, 
there being no document no question of 
registration arises, that if the family 
arrangement is reduced. to the form of a 
document registration is necessary when 
the value covered by the document is 
Rs. 100 or upwards. But whether the 
family arrangement is reduced. to the form 
of document is a question of fact in each 
case to be determined upon a considera- 
tion of the nature and phraseology of the 
writing and the circumstances in which 
and the purposes with which it was 
written, In this case Exhibit A-r 
merely sets out the items allotted to each 
of the parties. Though it does not refer 


ij 


to the earlier arrangement said to have 
been entered into before the panchayat- 
dars, on a perusal of the terms of Exhibit 
A-1 it could be clearly inferred that there 
should have been some arrangement by 
which the properties came to be allotted 
as the document itself does not set out 
the circumstances under which the second 
defendant who is the exc'usive owner gave 
up his rights in respect of the properties 
allotted to defendants 1 and 3 and also 
to the plaintiffs; It is, clear that some- 
thing should have happened before Exhibit 
A-I was written and attested by pancha- 
yatdars. In this view the oral evidence 
is quite material. As already stated, 
the oral evidence indicates that there was 
an arrangement entered into by the 
partics before the panchayatdars and it 
is that arrangement which came to be 
recorded under Exhibit A-1. I have to, 
therefore, hold that Exhibit A-1 is 
merely a memorandum recording the 
arrangement entered into earlier in order 
that there may not be any hazy notions 
about it in future, As a matter of fact, 
even defendants 1 and 3 have admitted 
that there was in fact a panchayat, but 
they would say that no final arrangement 
was arrived at. Their version that no 
final arrangement was arrived at before 
the panchayatdars cannot be accepted, 
for Exhibit A-1 shows that they were 
willing parties to the family arrange- 
ment and that such an arrangement was 
made long before Exhibit A-1 came to be 
written, I have to, therefore, agree with 
the Courts below that Exhibit A-1 is not 
invalid for want of registration and that 
it is admissible in evidence. 


9. With reference to the second ques- 
tion, it is contended that the first plain- 
tiff’s marriage with the second defendant 
being admittedly void, herself and the 
second plaintiff who is an illegitimate 
daughter cannot be the members of the 
family of the second defendant and as 
such they cannot claim any rights under 
the family arrangement. It is stated that 
a family arrangement can take place only 
between the members of the family, that 
therefore, the share allotted to the second 
defendant and the plaintiffs as a group 
should go to the benefit of the second 
defendant alone and that the plaintiffs 
cannot claim any benefit thereunder. 
What is in effect contended is that it is 
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only those persons who are entitled to a 
share in the propery who can be partiés to 
a family settlement and that persons 
who cannot, in law, claim a share in the 
property cannot take the benefit under 
a family settlement. But it is well 
established that a party who takes bene- 
fit under a family scttlement need not 


necessarily be shown to have, under the 


law, a share in the property and all that 
is necessary to show is that the parties 
are related to each other in some way and 
have a possible claim to the property or 
even a semblance of claim on some ground 
or other. This is clear from the decision 
of the Judicial Committee in Rangaswami 
Goundan v. Nachiappa Goundan!, and the 
decision of the Supreme Court in Ram 
Charan v. Girja Nandini®. The evidence 
in this case is clear that there were dis- 
putes between the second defendant and 
the plaintiffs on the one hand and the 
first and third defendants on the other, 
and the family arrangement was that the 
second defendant is to part with some of 


„his properties in favour of defendants 


1 and 3 and retain the rest of the pro- 
perties for the benefit of himself and 
plaintiffs 1 and 2. The above arrange- 
ment entered into between the second 
defendant and defendants 1 and 3 who 
are admittedly members of his family is 
admittedly valid as a family settlement 
though as part of the arrangement certain 
rights have been conferred in favour of 
the plaintiffs in relation to the properties 
retained by the second defendant. The 
plaintiffs are therefore entitled to claim 
rights in the suit property on the basis of 
the said family settlement, i 


10. Coming to the third question it is 
seen that the plaintiffs had claimed exclu- 
sive title to the suit property on the basis 
of the family settlement, and the trial 
Court had upheld that claim presumably 
on the basis that the allotment of the 
suit property was joint and that the 
plaintiffs as survivors are entitled to have 
the benefit of the entirety of the property 
on the death of the second defendant. 
But the lower appellate Court took the 
view that there is no question of survi- 
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‘vorship arising‘ even if the allotment. has 
been made jointly in favour of the plain- 
tiffs and the second defendant in the family 
settlement and that the plaintiffs as well 
as defendants 1 and 3 are entitled to 
succeed to the second defendants 1/3rd 
share in the suit property. It therefore 
held that the plaintiffs are entitled only 
to a 5/6th share in the suit property. 
The lower appellate Court has stated that 
the plaintiffs can also succeed to the 
second defendant’s share as heirs along 
with defendants 1 and 3 even though it 
has held earlier that the marriage of the 
second defendant with the first plaintiff 
is void and therefore the second plaintiff 
is only'an illegitimate child of the second 
defendant. . It is not clear as to how the 
lower’ appellate Court proceeded to con- 
sider the plaintiffs as heirs of the second 
-defendant for the purpose of inheritance, 
Before me it is not disputed that the first 
plaintiff will not be a heir of the second 
defendant as her marriage with the 
second defendant is void. The learned 
Counsel--for-the respondents would how- 
ever contend that even if the first plaintiff's 
marriage with the second defendant is 
void, the second plaintiff born of such 
void marriage will be taken to be legiti- 
mate in view of section 16 of the Hindu 
Marriage Act, hereinafter -referred to as 
the Act., But the learned Counsel for 
the ‘appellants would contend that on a 
strict construction of the'said. section it is 
only when there is a decree of ‘nullity 
in‘respect of a marriage under section 11 
or section 12 of the Act the child begot- 
ten or conceived before that decree, can 
be considered to’ be a legitimate child of 
the parties to the marriage and not in a 
case-where a decree of nullity had not 
been passed, and that the operation of that 
section should be confined only to cases 
where the Court has granted a decree of 
nullity. Section 16 of the Act is as 
follows: 


“Where ‘a decree of nullity is granted 
in respect of any marriage under 
section II or section 12, any child 
‘begotten or conceived. before the decree 
is made who would have been the legi- 
. timate child of the parties to the mar- 
riage if it had been dissolved instead 
‘of having been declared null and void 
or annulled by a decree of nullity shall 
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ba deemed. to be their iegitimate child 
notwithstanding the decree of nullity: 


Provided that nothing contained in this 
section shall be construed as conferring 
upon any child of a marriage which 
is declared null and void or annulled 
by a decree of nullity any rights in or 
to the property of any person other than 
the parties in any case where, but for 
the passing of this Act, such child 
would have been incapable of possess- 
ing or acquiring any such rights by 

` reason of his not being the legitimate 
child of his parents”. 


The learned Counsel for the appellants 
appears to be right when he says: that the 
language employed in section 16 is such 
that while children born of void mar- 
riage will be legitimate if a decree of 
nullity had been granted under section 
11, they will: be illegitimate if no 
decree of nullity had been granted. But 
that certainly cannot be the legislative 
intention. “The wording of section 16 
so far as it is relevant to a marriage void 
under section 11 leads to an anomalous 
and startling position which could have 
hardly been contemplated by the Legis- 
lature. ` The position and status of child- 
ren of void marriage should obviously 
be the same whether the marriage is 
declared a nullity under section 11 or 
otherwise. It is seen that the Legislature 
has borrowed in this section the language 
of section 9 of the Matrimonial Causes 
Act, 1950, which deals with the legiti- 
macy of children of only voidable mar- 
riages and does not refer to children of 
marriages void ipso jure and made the 
section applicable to cases of both 
voidable and void marriages annul- 
led by a decree of Court. Though the 
language of the section is more appro- 
priate to voidable marriages, it has been 
applied to void marriages as well, presu- 
mably with the object of ensuring that 
where a marriage was in fact solemnised 
but was void for any of the grounds 
mentioned in section 11, the children of 
such marriage should not be bastardised 
whether a decree of nullity is passed or 
not. But the above obvious intention 
of the Legislature has not been duly 
carried out by a proper wording of the 
section. As pointed out by the learned 
Counsel for the appellants, the language 
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of the section is so plain and unambiguous 
and it would be straining the language 
beyond permissible limits to say that the 
children born of void marriages are 
legitimate even in cases where a decree of 
nullity had not been granted. If a 
third party successfully challenges the 
validity of the marriage in other proceed- 
ings on the ground that it is void by 
operation of section 11, the children of 
such a marriage would still be illegitimate 
as the dec:ee of nullity has not been 
granted at the instance of either of the 
parties by invoking the provisions of the 
Act. In view of the language of the 
section being plain and unambiguous, 
it is not possible for the Court to con- 
strue the same in a different manner 
having in mind the presumed intention 
of the Legislature even if it appears to 
be obvious. I am, therefore, of the view 
that this is a casus amissus which the 
ICourts cannot reach for no canon of 
construction will permit the Court to 
supply what is clearly a lacuna in the 
statute and it is for the Legislature to set 
tight the matter'by a suitable amendment 
of the section. I also find that in a 
decision ‘of this Court in Gouri Ammal v. 
Thulasi Ammali, it has been held that 
a decree of nullity cannot be passed after 
the death of one of the spouses and a 
child born of a marriage of which nullity 
was sought but‘could not be granted in 
view of the death of one of the spouses 
is not entitled to the benefit of section 16. 
Therefore, on the language of section 16 
as it stands today, it is not possible for 
me to hold that the second plaintiff is 
a legitimate child of the second defendant. 
Thus both the plaintifs not being the 
legal heirs of the second defendant, they 
cannot claim any interest in the 1 /3rd share 
left by the second defendant in the suit 
‘property and the first and third defendants 
‘being admittedly the legal heirs, they 
will be entitled to succeed to that 1/3rd 
share. The decree and judgment of 
the lower appellate Court have, therefore, 
to be modified to the effect that the 
plaintiffs will be entitled to a 2/3rd share 
in the suit property. 


11; The result is the second appeal is 

allowed in part to the extent indicated 
eo a 
1. 75 L.W. 559: ALR. 1962 Mad, 510. 
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above. There will,- however, be no 
order as to costs. No leave. 
P.S.P. — Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PreseNT:—S. Maharajan, 7. 


a oe Vena 
NACHIMUTHU GOUNDER 


y 


Ayyasamy Gounder . Appellant? 


U. 


Nachimuthu Gounder Respondent. 
Execution proceedings—Givil Procedure Gode 
(V of 1908), section 5—Arrest of judgment- 
debtor ordered on finding that he kad means ta 
pay—Execution Petition terminated on ground 
of judgment-debtor not being found—Validityp— 
Fresh execution petition only a continuation of 
the earlier one—No need for fresh enquiry for 
ordering arrest. 


Where after due enquiry the Court passed 
an order against the judgment-debtor 
directing his arrest after following the 
procedure laid down in section 51, Civil 
Procedure Code, and the judgment-debtor 
did not challenge the order, the order 
became binding and final. [Para. 1.] 


Where the directions for the arrest of the 
judgment—debtor could not be completed 
as the judgment-debtor could..not be 
found and the Execution Petition was 
dismissed without granting an oppor- 
tunity to the decrce-holder to pay batta 
again so that a fresh warrant may issue 
against the judgment-debtor, the order 
of dismissal is indefensible. [Para.1.] 


A fresh execution petition for the arrest 
of the judgment-debtor filed’ without 
any marked lapse of time from the date 
of the original order directing “such 
arrest must be regarded, in the cir- 
cumstances of the case, as a continua- 
tion or revival of the earlier execution 
petition, particularly when no fresh cir- 
cumstances had, in fact, arisen or inter- 
vened between the date of the second 
execution petition such as to justify, the 
judgment-debtor in asking for another 
opportunity to prove his non-liability 
for arrest. Para. 2.] 
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Ab 


Obiter dicta of A. S. Panchapakesa 
Aiyar, J., in Kotha Venkatasubba Rao v. 
Mageti Sreeramulu, A.I.R. 1949 Mad. 
470 : (1948).2 M.L.J. 648, not followed. 


Cases referred to: 


Kotha Venkatasubba Rao v. Mageti 
Sreeramulu, (1948) -2 M.L.J. 648.: ALR. 
1949 Mad. 470;  Gopichand v. Smt. 
Brahmo Devi, A.I.R. 1968 Delhi 101. 


Appeal against the Order of the Court 
of the Subordinate Judge, Udumalpet, 
dated 29th November, 1972 and made in 
C.M.A. No. 43 of 1972 (E.P. No. 153 of 
. 1971 in O.S. No.: 1835 of 1970 on the 

- file of the Court of.the District Munsif, 
Pollachi). 


M V. Chandran, for Appellant. 


T. R. Rajagopalan and T. R. Rajaramani 
for Respondent. 


The Court delivered the following 


Jupemenr.—This appeal arises in the 
following circumstances. The appellant, 
Ayyasamy Gounder-is the judgment- 
debtor in O.S. No. 1835 of 1970 on the 
file of the District Munsif’s Court, 
Pollachi.. On goth March, - 1970, 
Nachimuthu Gounder, the respondent 
herein, obtained a decree for Rs. 1,633-50 
against the appellant. No payment 
was madé towards the decree and on 14th 
September, 1971, the decree-holder filed 
E.P. No. 153 of 1971 under Order 21, 
rule 11 (2), Civil Procedure Code, 
praying for the arrest of the judgment- 
debtor. Notice of this E. P. was ordered 
and the judgment-debtor was served. As 
he remained ex parte on 2nd November, 
1971, arrest was ordered. Thereupon, 
the judgment-debtor engaged Counsel 
and filed a petition to set aside the ex 
parte order passed on 2nd November, 
1971. This ex parle order was set 
aside and the judgment-debtor granted 
time to file his counter to E.P. No. 153 
of 1971. He filed his counter, in which 
he contended that he had no means to 
pay the decretal amount and that he had 
in his. possession only a small house in 
Sikkalampalayam’ village, which was 
under a mortgage for Rs. 1,000. The 
Court posted the matter for enquiry. 
The judgment-debtor examined himself 
as R.W. 1 during the enquiry and the 
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decree-holder examined himselfas P.W. 1: 
After hearing arguments, the Court below 
passed an order on zoth January, 1972, 
allowing the petition of the decree-holder 
with costs and directing the judgment- 
debtor to be arrested by 7th February, 
1971. The order contains a full” dis- 
cussion of the plea of the judgment- 
debtor on the merits and a finding to 
the effect that though he had the means 
to pay the decretal amount, he was 
purposely cvading payment thereof, Be 
it noted, that this finding was arrived 
at afier following the procedure laid 
down in section 51, Civil Procedure Code. 
The judgment-debtor did not challenge 
this order. The order therefore became 
binding and final. What transpired 
after the date of the order now becomes 
relevant. The order .was passed, as I 
have said, on goth January, 1972, direct- 
ing the arrest of the judgment-debtor by 
the 7th February, 1972. On 7th 
February, 1972, the E.P. was taken up 
and the following endorsement made 
under the initials of the District Munsif! 
“J, D. not found; E.P. dismissed”. If 
the judgment-debtor was not found, it 
was due to no fault on the part of the} 
decree-holder and the Court ought to 
have granted an opportunity to the 
decree-holder to pay batta again, so that 
a fresh warrant might issue for the arrest 
of the judgment-debtor. Evidently, the 
Court was in a hurry to close the 
E. P. purely for statistical purposes and 
without any regard for the interests of the 
decree-holder, who. was anxious to pay 
batta and get the order of arrest passed 
on 20th January, 1972, executed. In 
fact, on 8th February, 1972, the decree- 
holder, who came to know about the 
dismissal of the E.P. filed a fresh petition 
(E.P. No. 34 of 1972) praying for the 
arrest of the judgment-debtor. In 
pursuance of this E. P. notice of arrest 
was again issued to the judgment-debtor, 
who appeared by Counsel on 6th March, 
1972, and after getting repeated adjourn- 
ments for filing a counter, ultimately 
filed a counter on rath April, 1972; 
repeating the same objections as he had 
raised in his counter to E.P. No. 153 of 
1971. The Court below again adjourned 
the matter for enquiry. An enquiry was 
held on 25th July, 1972 and neither party 
would appear to have offered any evidence 
on that day. The learned District 
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Munsif therefore heard the arguments of 
both the parties and reserved orders on 
25th July, 1972. On agth July, 1972, he 
passed a speaking order in which he held 
that the judgment-debtor had the means 
to pay the decretal amount, and he 
consequently directed the arrest of the 
judgment-debtor by toth August, 1972. 
In coming to this conclusion, the learned 
District Munsif was influenced by two con- 
siderations, viz. : (1) that the judgment- 
debtor had put forth the same conten- 
tions as ashe did in E.P. No. 153 of 1971 
and the same had been negatived and his 
arrest ordered; and (2) even in his 
counter to E.P. No. 34 of 1972 the judg- 
ment-debtor had admitted that he owned 
a house, though he contended without 
producing the mortgage deed that it had 
been mortgaged for Rs. 1,000. This 
contention according’ to the learned 
District Munsif lacked. bona fides. This is 
in short the basis of the order against 
which the’ judgment-debtor preferred 
an appeal, G. M. A. No. 43 of 1972 on the 
file of the sub-Court, 
This appeal was dismissed with costs, 
The appellant’s request for a remand 
was refused on the ground that more than 
sufficient opportunity had been given to 
him to lead evidence and that there was 
no record to indicate that the appellant 
wanted to adduce any evidence or that 
the executing Court refused to grant him 
a chance to lead evidence. - It is against 
this order that the present appeal has been 
filed, 


a. Learned Counsel for the appellant 
strongly relies on what I consider to be 
obiter dicta occurring in the decision of 
A. S. P. Ayyar, J., in Kotha Venkatasubba 
Rao v. Majeti Sreeramulut, In that case, 
the judgment-debtor pleaded that he had 
no means to pay the decretal debt. But 
the executing Court simply rejected that 
contention without recording the reasons 
contemplated - in section 51, Civil 
Procedure Code, and without finding posi- 
tively that the judgment-debtor had, since 
the date of the decree, the means to pay 
the amount of the decree or some sub- 
stantial part thereof and had refused or 
neglected to pay the same, or that, after 
the institution of the suit in which the 
decree was passed, he had dishonestly 
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transferred, concealed or removed any 
part of his property, or committed any 
other act of bad faith in relation to his 
property within the meaning of section 
51 (a) (2), and (b), or that he was likely 
to abscond, or leave the jurisdiction of the 
Court within the meaning of section 
51 (a) (1). It was urged for the decree- 
holder in that case that the judgment- 
debtor was on a former occasion ordered 
to be arrested and that full reasons had 
been then given by the Court for his 
arrest and that was why the lower Court 
failed to give reasons for its order upon 
the fresh E.P. filed on the subsequent 
occasion. The learned Judge rejected 
this contention on the ground that the 
Court acted without jurisdiction in 
ordering the arrest of the judgment- 
debtor without recording its reasons under 
section 51, Civil Procedure Code. This 
is the ratio decidend: of that ruling. But, 
while laying down that ratio the learned 
Judge went, if I may say so with respect, 
beyond the necessities of the situation 
to make the following remarks by way of 
obiter. “My view is that reasons must 
be given every time a man is ordered to be 
arrested, and in every proceeding where he 
is ordered to be arrested, even if it is on 
the same day, for, cases differ, and much 
depends on lapse of time also. The 
Legislature has thought fit to order. 
arrest and detention of civil debtors in 
jail only where the conditions prescribed 
in section 51 of the Civil Procedure Code, 
ara strictly satisfied. The lower Court 
did not even say that it was relying on the 
reasons already given. It therefore acted 
without jurisdiction in ordering the arrest 
of the petitioner without recording its 
reasons under section 51, Civil Procedure 
Code.” The obiter dicta would appear 
to indicate that if the lower Court had 
said that it was relying on the reasons 
given in the previous order, the learned 
Judge might have held that it had com- 
plied with the provisions of section 51, 
Civil Procedure Code. However, the 
facts of this case are different and there 
has been no marked lapse of time between 
the date of the original order and the 
date on which the second E. P. was filed. 
As I have already observed, the original 
order dated goth January, 1972, had fully 
discussed the reasons for directing the 
arrest. of the appellant and that order was 
passed after giving ample opportunity to 
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the judgment-debtor to lead evidence in 
accordance with the procedure laid down 
in section 51, Civil Procedure Code, 
Even learned Counsel for the appellant 
does not attack the earlier order on the 
ground of any procedural irregularity, 
though he complains that the reasoning 
contained in that order is unsound. In 
pursuance of the said order the decree- 
holder paid batta for arrest of the judg- 
meént-debtor and the Court dismissed 
the E.P. ‘because the judgment-debtor 
was not to ke. found, This order of dis- 
missal is indefensible and was obviously 
made for statistical. purposes and did 
not lawfully terminate the E.P. The 
irability of the amin to get at the judg- 
ment-debtor was not due to any default 
on the part of the decree-holder. If the 
decree-holder had failed to pay batta, 
the Court would have been justified in 
dismissing the E.P. But-the decree- 
holder did pay tatta and would have paid 
batta again after the arrest warrant was 
returned for the reason that the judgment- 
debtor could not be found. But with- 
out giving any opportunity to the decree- 
holder to pay batta, the Court proceeded 
illegally to dismiss the E.P. The very 
next day, after the dismissal of the E.P., 
the decree-holder filed the next E.P. 
praying for the same relief. The subse- 
quent E. P. must be regarded in the 
circumstances merely as a continuation 
or revival of the earlier E. P. and to serve 
as a reminder to the Court that though it 
had ordered the arrest of the judgment- 
debtor on the merits, the amin of the 
Court had failed to carry out the order and 
therefore a fresh process for-the arrest 
of the judgment-debtor should issue. If as 
a result of an error committed by the 
Court the original E.P. was dismissed, I 
sce no reason why the decree-holder should 
be penalised by having to face once more 
a de novo enquiry regarding the means of 
the judgment-debtor and by having to 
secure a repetition of the order already 
passed. It would,. in my vicw, be a 
wasteful and needless ritual in the cir- 
cumstances of this case to issue notice 
again to the judgment-debtor, and enable 
him to raise and establish the plea which 
had already been judicially considered 
and rejected. No fresh circumstance 
had, in fact, arisen or intervened between 
the date of the order of arrest and the 
date of the second E.P., such as to justify 
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the judgment-debtor in asking for another 
opportunity to prove his non-liability 
for arrest. Learned Counsel for the 
judgment-debtor says that even if the. 
second E.P. is to be regarded as a con- 
tinuation or revival of the earlier E.P. 
still inasmuch as a fresh order for arrest 
is asked for, the procedure laid down in 
section 51, Civil Procedure Code, must 
be gone through again. I am unable 
to agree. The procedure had been gone 
through in the earlier petition and an 
order directing the arrest of the judgment- 
debtor had been passed and that order 
had not been challenged either by way of 
review or in appeal. The second E.P. is, 
as I have said, merely a continuation of the 
proceedings in the earlier E.P. and it 
gives the Court an opportunity to rectify 
its error in having dismissed the earlier 
E.P. for no fault whatever of the decree- 
holder. The second E.P. must therefore 
be regarded merely as a request to the 
Court to carry out the order, which it had 
already passed, by issuing a fresh arrest 
warrant and directing the amin or the 
process server of the Court.to arrest the 
judgment-debtor in accordance with the 
earlier order. However, what happened 
in the Court below was that the second 
E.P. was wrongly regarded as an indepen- 
dent E.P. and notice was ordered again 
to the judgment-debtor, who filed a 
counter again and repeated the contention 
that he was not liable to be arrested. 
However, he failed to adduce any evi- 
dence, with the result that his contention 
was overruled by both the Courts below. 
The procedure adopted by the Executing 
Court may be exposed to the objection 
that it is not strictly in accordance with 
section 51, Civil Procedure Code. But 
in the view I have taken of the subse- 
quent E.P., this objection would have no 
substance. The Courts below ought to 
have treated the second E.P. merely as a 
revival of the earlier E.P. and as a remin- 
der to the Court ofits duty to carry out 
its own order by issuing a fresh process 
for the arrest of the judgment-debtor in 
pursuance of the order dated goth Janua- 
ry, 1972 in which case neither a fresh 
notice to the judgment-debtor nor a fresh 
enquiry would be necessary. The conse- 
quence is the appeal fails and it will stand 
dismissed with costs. 

; Learned Counsel for the “appellant 
says that the obiter dicta of A.S.P, Ayyar, J.» 
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have been followed with certain qualifi- 
cations by the Delhi High Court in 
Gopichand v. Smt. Brahma Devit, and that 
consequently he may be granted leave to 
prefer a Letters Patent Appeal. Leave 
granted. 


P.S.P. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS 


PRESENT:—K.N. Mudaliyar, F. 


The Corporation of Madras ‘by its 
Commissioner Petitioner” 


Appeal dismissed. 


v. 
P.G. Arunachalam 


Givil Procedure Code (V of 1908), Order 47, 
rule 1—Review of judgment—Decision not 
brought to notice of Gourt due to inadvertence— 
Whether ground for review. 


The plea- of “inadvertence”? is not a 
ground within the meaning of Order 47, 
rule 1, Civil Procedure Code, for review- 
ing the order of the High Court. 

[Para. 2.] 


Respondent. 


Case referred to: 


L. Sivanarayana Das v. Corporation “of 
Madras, Writ Appeal No. 188 of 1967. 


Application, under section 114 and Order 
47, tule 1 of the Civil Procedure Code, for 
review of the Judgment ofthe High Court, 
dated agrd August, 1973 in W.P. No 
` 230 of 1971 presented to the High Court 
under Article 226 of the Constitution of 
India to issue a writ of certiorari calling 
for the records in E.D.C. C1/1873/68 
dated roth November, 1969 on the file 
of the Respondent. The Commissioner, 
Corporation of Madras and quash the 
said order. — >- 


Stanislas for Thillai Villalan, for Petitioner. 
The Court made the following 


Orper:—The petitioner prays for review 
of the judgment of this Court made in 
W.P. No. 230 of 1971 dated 28th August, 
1973. j 
aaa 
‘1. ALR. 1968 Delhi 101. i 


_ *Rev. Writ M.P. No. 9117 of 1973 
in W.P. No, 230 of 1971. 192k October, 1973, 
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2. The ground on which the petitioner 
seeks to get the order in question reviewed 
1s set out here below: 


“The petitioner further submits that 
- due to inadvertence, the Respondent 
in the Writ Petition was not able to 
produce the above mentioned unreport- 
ed decision on the date of hearing 
of the writ petition. The Respondent 
did not urge anything against any pro- 
cedural aspect of the enquiry. Hence if 
the decision had been placed before 
this Hon’ble Court, the Writ Petition 
should have been dismissed.’? 


Admittedly, the judgment of the Division 
Bench (Veeraswami, C.J., and Gokula- 
krishnan, J.,) in L. Sivanarayana Das v. 
Gorporaticn of Madras represented by its 
Commissioner and another? has not~ been 
brought to my notice. The petitioner 
pleaded “inadvertence” for his not pro- 
ducing the judgment of the Division 
Bench. I am afraid, under Order 
46, rule 1 “in advertence’ is not 
a ground. The judgment of the 
Division Bench was delivered as early 
as 15th July, 1969, and it is significant 
to notice that the petitioner was the first 
respondent. in that case. The res- 
pondent in W.P. No. 230 of 1971 (the 
review petitioner) was possessed of the 
knowledge of the existence of the judgment 
of the Division Bench since 1g69. The 
plea of “inadvertance” is not a ground 
within the meaning of Order 47, rule 1 
for reviewing. the order of this Court. 
Petition dismissed. i 


S.J. 


Petition dismissed. 


1. W.A. No. 188 of 1967, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—T. Ramaprasada Rao, J. 


Thavasikani Nadar Petitioner* 
D, 
The Election Commissioner (Prin- 


cipal District Munsif of Ambasamu- 
dram), Ambasamudram Village and 
Taluk, Tirunelveli District and 
another Respondents. 


(A) Gonstitution of India (1950), Article 226 
Finding of fact by election Gourt under the 
Tamil Nadu Panchayats Act—Cannot be 
interfered with in writ petition. 


(B) Tamil Nadu Panchayats Act (XXXV of 
1958) —Rules for elections—Election peti- 
tion——Delay: in filing .of—Election Gommis- 
sioner if has power to condone the delay— 
— Applicability of section 5, Limitation 
Act. 


The rules framed for the purpose’ of trying 
an election dispute arising under e 
Tamil Nadu Panchayats Act, do not 
provide for excusing the delay in the 
presentation of an election petition. 
No doubt the election rules do not ex- 
pressly exclude the application of sec- 
tion 5 of the Limitation Act. In such 
circumstances the District Munsif, who 
is the Election Commissioner, if he was 
acting as a civil Court might have pro- 
bably exercised his discretionary juris- 
diction and entertained the application, 
but as the trial of an election petition 
is not given to an ordinary civil Court 
but to a named individual as presona 
designata namely, the District Munsif, 
of a particular place the general dicta 
that in the absence of any prohibition 
under the Act under which the Court 
is functioning, the general enabling pro- 
visions under the Limitation Act could 
be attracted is not available to such a 
Tribunal. [Para. 7.] 


In the absence of any special provisions 
enabling the Election Commissioner to 
excuse the delay in the presentation of 
an election petition, the invocation of 
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the general principles and the normal 
provisions which would enable under 
similar circumstances a civil Court to 
excuse the delay will not apply to an elec- 
tion Court. - [Para. 8.] 


Cases referred to:— 


Parthasarathy v. Koteswara Rao, J.L.R. 
47 Mad. 369 :46 M.L.J. 201 : A.I.R. 1924 
Mad. 561 ; Rathnam Pillai v. Sellappa Red- 
diar, (1963) 2 M.L.J. 381 ; Venkateswara 
Rao v. Narasimha Reddi, (1969) 2 S.C.J. 
505 : (1970) 1 M.L.J. (S.C.) 8 : (1970) 
ee (S.C:) 8 : (1969) 1 S.G.R. 
rr i 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records relating to the order of the Ist 
Respondent-made in I.A. No. 41 of 1970 
in Election O. P. No. 51 of 1970 on the 
file of the Election Commissioner (Prin- 
cipal District Munsif of Ambasamudram), 
Ambasamudram dated 25th March, 
1971 and quash the said order and 
made therein. 


J. Samuel, for Petitioner. 


K. Hariharan and S. Gopalarathnam, for 
Respondents. nae 


The Court made the following 


ORDER :—The proceedings in this writ 
petition arise out of an order passed by 
the District Munsif, Ambasamudram, 
as an Election Commissioner, consti- 
tuted, under the provisions of the Tamil 
Nadu Panchayats Act, 1958. An elec- 
tion was held to choose the Chairman of 
the Panchayat Union, Kalakad on, 13th ` 
August, 1970. The petitioner and the 
respondent were the contestants. The 
respondent secured nine votes and the 
petitioner eleven votes. The petitioner 
was declared elected as the Chairman. 
The respondent apparently desired to 
file an election petition. Under the rules, 
an election petition had to be filed within 
15 days from the date of declaration of 
the result of the election. The elec- 
tion petition was filed on 27th November, 
1970, nearly three months after the expiry 
of the prescribed period of limitation. 
When the respondent filed such an.appli 
cation before the Election Commissioner 
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and pleaded that his failure to file 
the election petition in time was not 
wilful and thathe was prevented. from 
sufficient cause f-om filing it in time. The 
reasons given by the respondent for filing 
the election petition beyond the pres- 
cribed time were accepted as bona fide 
reasons and the delay in the presentation 
of the election petition was excused by 
the election Court. The petitioner as 
the respondent in the election petition 
stated that the election petition was 
not maintainable, as section 5 of the 
Limitation Act does not apply to such 
petitions and that the election Court was 
persona designata and, therefore, unless 
there was an express power conferred 
under the Tamil Nadu Panchayats 
Act or the election rules made thereunder, 
the Election Commissioner (the District 
Munsif) as persona designata had no juis- 
jurisdiction to excuse the delay. 


2. On the first question the Election 
Commissioner agreed that there was 
sufficient cause which prevented the 
respondent from filing the election peti- 
tion in time. Exercising jurisdiction 
under Article 226 of the Constitution, 
I am not inclined to interfere with the 
finding on merits rendered by the Elec- 
tion Court. But the more important 
pointis, whether the Election Court which 
designated as a tribunal persona designa- 
ta had the power to entertain an applica- 
tion for excusing the delay in the presen- 
tation of an election petition. 


3. The Election Commissioner was of 
the view that Section 5 of the Limitation 
Act would apply and that he had the 
requisite jurisdiction. It is as against 
this part of the order that the petitioner 
is aggrieved. 


4. The Election Court relying. upon 
certain decisions cited by the respondent is 
of the view that any pleading presented 
before a tribunal which is persona desi- 
_ gnata but after the prescribed period of 
time, can be entertained by invoking 
section 5 of the Limitation Act read with 
section 29 (2) thereto. If a tribunal is 
specially designated as a persona designata 
then it is always understood. that the 
person pointed out or described indi- 
vidually as the tribunal is the person 
who is to sit in judgment. As pointed, 
out by the learned author Osborne in 
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his ‘ A concise Law Dictionary’ a persona 
designata means “a person pointed out or 
described as an individual, as opposed 
to a person ascertained as a member of 
class, or as filling a particular character.” 


5. A Full Bench of our Court in Partha- 
sarathy v. Koteswara Rao+, pointed out that 
the jurisdiction of the High Court under 
section 115 of the Code of Civil Proce- 
dure to revise the orders decided by a 
Judge designated as persona designata 
depends on whether the Judges therein 
referred to are acting as Courts, or acting 
merely as persona designata, that is to ‘say, 
persons selected to act in the matter 
in their private capacity and not in their 
capacity as Judges. Thus, it is clear 
that the phrase ‘persona designata’ is a 
pointer to the situation that it isa parti- 
cular person that is referred to as the ad- 
judicator and his power and jurisdiction 
is not to be judged by the office or the 
class to which he belongs. He acts as 
directed by the legal authority under 
which he is created. He being a crea- 
ture of a particular ‘statute, he has to 
look ta the provisions of such a statute 
for exercise of his power as such a tri- 
bunal but cannot overstep the periphery 
of such a peculiar jurisdiction specially 
conferred on him. As pointed out by 
S. Ramachandra Iyer, C. J., in Rathnam 
Pillai v. Sellappa Reddiar®, the Election 
Commissioner (District Munsif) is not 
regarded as an ordinary civil Court with 
the trappings or right of appeal and right 
of revision, As the hummings of a civil 
Court are conspicuously absent: in the 
tribunal designated as persona designata 
he has to strictly follow the procedure 
prescibed by the statute or the rules 
made thereunder under which his office 
itself is created. 


6. Under similar circumstances, but 
while dealing with the Representation 
of the People Act of 1951, the Supreme 
Court in Venkateswara Rao v. Narasimha 
Reddi®, said that it is well settled that an 
election petition stands on a footing 
different from a civil proceeding and 
that the trial of such a petition and the 
powers of the Court in respect thereof 





1. 46 MLL.J. 201 : I.L.R.47 Mad. 369 ALR, 
192 Mad. 561. . 
2. mo M.L.J. 381. 
3. (1969) 2 S.C.J.505 : (1970) 1 M.L.J. (S.C) 
8: (1970) 1 An, W.R (S.G.) 8: (1969) 1 S.G.R, 679. 
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are all circumscribed by the Act, and 
that the Limitation Act cannot apply to 
proceedings like an election petition, 
inasmuch as the Representation of the 
People Act is a complete and self contained 
Code which does not admit of the in- 
troduction of the principles or the pro- 
visions of law contained in the Indian 
Limitation Act. As the respondent was 
not represented, I requested Mr. S. 
Gopalarathnam to assist me as amicus 
curiae, In his usual manner Mr. 
Gopalarathnam, rendered considerable 
help to this Court to determine the 
limits of jurisdiction of a tribunal named 
as persona designata. 


4. Itis conceded by Mr. Gopalarathnam, 
that the rules framed for purposes of 
trying an election dispute arising under 
the Tami Nadu Panchayats Act, do not 
provide for excusing the delay in the 
presentation of an election petition. No 
doubt the election rules do not expressly 
exclude the application of section 5 of 
the Limitation Act. In such circums- 
tances the District Munsif, who is the 
Election Commissioner in this case, if 
he was acting asa Civil Court might 
have probably exercised his discretionary 
jurisdiction and entertained the applica- 
tion , but as the trial of an election peti- 
tion is not given to an ordinary civil Gourt 
but to a named individual as persona 
designata, namely, the District Munsif of 
a particular place the general dicta that 
in the absence of any prohibition under 
the Act under which the Court in fun- 
ctioning, the general enabling provisions 
under the Limitation Act could be at- 
tracted is not available to such a tri- 
bunal. Ifthe Election Court is designa- 
ted as persona designata it has a limited 
jurisdiction. It cannot expand such a 
special jurisdiction by invoking the 
principles of decency or convenience and 
ought not to sacrifice justice to notions 
of delicacy of its own. 


8. In the absence of any special pro- 
visions enabling the Election Commis- 
sioner’ (the District Munsif ) to excuse 
the delay in the presentation of an elec- 
tion petition, the invocation of the 
general principles and the normal pro- 
visions which would enable under similar 
circumstances, a Civil Court to excuse 
the delay will not apply to an election 
Court, 
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9. The order, therefore, is completely 
without jurisdiction and has to be set 
aside. The writ petition is allowed. 
There will be no order as to costs. 


ro. I express my thanks to Mr. 
S. Gopalarathnam for the ready and wil- 
ling help he gave enabling me to decide 
the question in issue. 


V.K. 





Petition allowed. 


IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 

Present :—A. Varadarajan, F. 

M.A.H. Farook Petitioner” 
v. 

Kalikrishna Dass Respondent. 


(A) Civil Procedure Gode (V of 1908), section 
133 (1) (x), Order 16, rule 19 and Order 
26, rule 4 (1) (a)—Chief Minister of Pon- 
dicherry—Application to be exempted from 
personal appearance and to be examined on 
commission—Tenability of claim. 


(B) ‘State’ in section 133 Civil Procedure Code, 
if includes Union Territory —Meaning of 
expression Ministers of States—General 
Clauses Act (X of 1897), sections 3 and 4 
—(Constitution of India (1950), Articles 
239, 246, 366, 367, 372 and 372-A— 
Interpretation. 


A person who is not a witness cannot seek 
to be examined on commission under 
Order 16, rule 19, Civil Procedure 
Code. [Para. 4.] 


An application by a defendant to exa- 
mine himself on commission should be 
treated differently from an application 
by a plaintiff who could choose the 
forum for action unlike the defendant. 
A defendant cae claim under Order 26, 
rule 4 (1) (a) Civil Procedure Code to 
be examined on commission on the 
ground of distance. The fact that the 
petitioner is a defendant and the Court 
willnot have the opportunity of observing 
his demeanour ifhe isexamined on com- 
mission is not a sufficient ground to dis- 
allow the claim. [Para. 5.] 





*G.R.P. No, 3060, 13th September. 1973, 
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Provisions of the Constitution cannat be 
interpreted in accordance with the Ge- 
neral Clauses Act, 1897 as that Act has 
not been adapted for the interpretation 
of the Constitution because Article 367 
of the Constitution has not been amended. 
The provisions of the General Clauses 
Act have to be applied in the interpreta- 
tion of the Civil Procedure Code and ‘the 
expression ‘ Ministers of State’ in section 
133 (1) (ix) of the Code, would, accor- 
ding to section 3 (8) ‘of the General 
Clauses Act, include the Chief Minister 
of Pondicherry, a Union Territory. 
Therefore, he could claim exemption 
under section 133 of-the Code from per- 
sonal appearance in Court. [Para. 6.] 


He cannot „however, claim to be examined 


on a commission in his own house. 
[Para. 8.] 


Cases referred to: 


Subramanian Chettiar, In re, (1954) 1 M.L.J. 
449: A.I.R. 1955 Mad. 210; A. R. 
Lakshmana Chettiar vw. Vadivelu Ambolam, 
(1967) 1 M.L.J. 252 ; Viswanathan Chetty 
v. Somasundaram Chetty alias Nagappa 
Chetty, 46 M.L.J. 131 A.I.R. 1924 
Mad. 541 ; S. K. Singh v. V. V. Giri, 
(1970) 2 S.C.J. 768 : A.I.R. 1970 S.C. 
2097; Advance Insurance Go., Ltd v. Gurudas- 
mal, A.I.R. 1969 Delhi 336 ; Kanniyan 
v. Income-tax Officer, A:1.R: 1968 S.C: 627; 
R. K. Sen v. Union, (1966) 1 8.C.R. 430 : 
A.LR. 1966 S.C. 644. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Order of the Court of the District 
Munsif of Ramanathapuram dated 7th 
December, 1972 and made in C. M. P. 
No. 1302 of 1973 in O. S. No. 173 of 
1970. 


K. Parasaran, for Petitioner. 
V. R. Gopalan, for Respondent. 


The Court delivered the following 


JupcmMent.—The respondent, a Mada- 
thipathi, filed the suit against the peti- 
tioner and three others in the District 
Munsif’s Court, Ramanathapuram for 
the recovery of Rs. 750 from all the four 
defendants as the estimated cost of the 
Samprokshanam to be performed in 
Sri Ramanathaswami Temple at Rames- 
waram and for a permanent irjunction 
restraining the first defendant, the 
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Executive Officer of the Temple, from 
allowing non-Hindus to enter the Tem- 
ple ‘beyond the third prakaram. The 
allegation in the plaint is that the first 
defendant and the other defendants 
took the petitioner, the fourth defendant, 
a Muslim, upto the gate of the sanctum 
sanctorum of the Temple on 2nd May, 
1970, honoured him by a parivattam 
and gave him vibhuthi and kunkumam 
holy Ganges water, and kodi theertham 
and kunkumam and that the petitioner 
threw the vibhuthi and kunkumam with 
contempt, used the Ganges water to rinse 
his hands and passed on the kodi theer- 
tham to his Personal Assistant and by 
these acts desecrated the Temple and 
necessitated Samprokshanam, The 
petitioner admitted that he was honoured 
with parivattam and taken by the first 
defendant upto the Maha Mantapam 
of the Temple and given prasadams, He 
has denied that he threw away the 
vibhuthi and kunkumam and used the 
Ganges water for rinsing his hands, and 
has stated that he accepted the frasa- 
dams given to him with due respect 
and reverence and passed them on to 
his confidential Assistant. He has pleaded 
in the written statement that the Govern- 
ment of Tamil Nadu has passed a Govern- 
ment Order lifting the prohibition against 
non-Hindus entering a Hindu Temple. 


2. The petitioner, who is at present the 
Chief Minister of Pondicherry, filed 
the application, out of which this civil 
revision petition has arisen, under sec- 
tion 133 and Order 26, rules 1 and 4 of 
the Code of Civil Procedure, for being 
examined on commission at his residence 
at Pondicherry on 15th December, 1972 
before his intended departure on. 16th 
December, 1972 to a foreign country. 
He averred in the affidavit that Pon- 
dicherry is far away from the territorial 
jurisdiction of the District -Munsif’s 
Court, Ramanathapuram, that on account 
of pressure of work as Chief Minister 
of the State he was unable to attend the 
Court at Ramanathapuram for giving 
evidence and that it was just and ne- 
cessary that he should be examined on 
commission, The respondent opposed 
the petition, contending that in these 
days of fast travel, no part ofthe country 
could be said to be far away from the 
jurisdiction of the lower Court, He 
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stated in his counter-affidavit that parties 
to the suit could not claim to be exa- 
mined on commision: Regarding the 
alleged inability of the petitioner to 
attend the Court at Ramanathapuram 
on account of pressure of work, he con- 
tended that when the petitioner could 
go to foreign country he could very well 
come to the Court’ at Ramanathapuram 
for giving evidence. He further con- 
tended that it would not be possible for 
the Court to appreciate the petitioner’s 
evidence in the proper perspective if he 
was not examined in Court. He ap- 
prehended danger to the person of him- 
self and that ofhis advocate from certain 
political elements in Pondicherry in the 
event of their visiting Pondicherry’ in 
connection with the exmination of the 
petitioner on commission. j 


3. The learned District Munsif de- 
clined’ ‘to accept the respondent’s case 
that there would be any danger to the 
person-of himself and that of his advocate 
if they visited Pondicherry in connection 
with the examination of the petitioner 
on commission. Nevertheless, he ex- 
pressed the view that having regard to 
the status of the petitioner, the respon- 
dent’s advocate might not be quite free 
to cross-examine the petitioner at Pon- 
dicherry as well as he could do in the 
Court at Ramanathapuram. Relying 
upon the decision of this Court in 
Subramanian Chettiar, In ret, and A. R. 
Lakshmana Chettiar v.- Vadivelu Ambalam*, 
the learned . District Munsif rejected the 
argument advanced on behalf of the 
petitioner that the demeanour of the 
witness is not of much importance. “He 
expressed the view that the petitioner 
could not claim the exemption under 
section 133 of the Civil Procedure Code, 
except in cases in which he is sued in his 
official capacity for anything done in 
discharge of his duties as the Chief 
Minister of Pondicherry and has observed 
in his order that the inconvenience and 
expenses that the respondent would be 
put to if the.petitioner had to be exa- 
mined on commission at Pondicherry 
could not’ be overlooked. In this view, 
he dismissed the petition with costs. 





1. (1954) 1 M.L.J.449; ALR. 1955 Mad. 210. 
2, (1967) 1 MLL.J. 252. 
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4. The learned Counsel for the peti- 
tioner stated that the distance between 
Pondicherry and Ramanathapuram is 
over 200 miles. It is only in the case of 
witnesses, Order 16, rule 19 (b; says: 


“ Na one shall be ordered to attend in 
person to give evidence unless he resides 
without such limits (local limits of the 
Court’s ordinary original jurisdiction) 
but at a place less than fifty or where 
there is railway or steamer communi- 
cation or other established -public con- 
veyance for five-sixths of the distance 
between the place where he resides 
and the place where a Court is situate 
less than two hundred miles distance 
from the Court-house.” 


So, the petitioner who is not a witness 
cannot seek to be examined on commission 
under Order 16, rule 19, Civil Procedure 
Code as a witness on account of the dis- 
tance between Pondicherry and Rama- 
nathapuram. 


5. The petitioner is the fourth defen- 
dant in the suit and as such he could not 
have chosen the jurisdiction of the lower 
Court. The Court sliould deal with an 
application of a defendant to examine 
himself as a witness on commission as 
distinguished from an application by the 
plaintiff, vide Viswanathan Chetty v. So- 
masundaram Chetty alias Nagappa Chetty». 
The defendant’s application should be 
treated_ differently and not like an appli- 
cation by the plaintiff who could choose 
the forum for the action unlike the defen- 
dant. Order 26, rule 4 (1) (a). says.: 


“ Any Court may in any suit’ issue a 
commission for the examination of 
any person resident beyond the local 
limits of its jurisdiction.” 


Panchapakesa -Ayyar, J. in Subramanian 
Chettiar, In re?, repelled the contention 
that a commission should not have been 
‘issued to examine a party, and a defen- 
dant, and has observed that a commission 
can be issued under the Code of Civil 
Procedure for the exmination of “any 
person” including a defendant. There- 
fore, the petitioner could claim, under 
the provisions of Order 26, rule 4 (1) (4), 





1. 46M.LJ. 131: ALR. 1924 Mad. 541. 
2 (1954) 1 M.L.J. 49 : A.LR. 1955 Mad. 210, 
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ta be examined on commission having 
regard ta the distance. Dealing with 
the contention that it was necessary 
to examine the person in Court so 
that the Court might observe the de- 
meanour, Panchapakesa Ayyar, J., has 
observed in that decision. 


“ I cannot agree that this would ex- 
clude the jurisdiction of the Court for 
issuing the commission. In all cases 
where a ‘commission is issued, the 
Court cannot observe the demeanour 
- of a. witness. The value of ‘ demea- 
nour’ has been too much emphasized; 
demeanour is one of those subtle 
things which are important only when 
the evidence is evenly balanced. 
It also gives no opportunity for either 
side to cross-examine the Judge who 


observes the demeanour of the witness . 


and acts on it. So it is one of those 
medieval reliefs, which, though they 
have some value, are not so important 
as to takeaway the rights under the 
Civil Procedure Code to issue a com- 
mission in deservirg cases like this.” 


Even in Viswanathan Chetty’s caset, referced 
to above, where the defendant had been 
a resident of Rangoon with his family 
for many years, it has been observed by 
Krishnan, J., that the defendant should 
have been ` allowed to be examined on 
commission at Rangoon and that the 
watching of his demeanour which the 
lower Court had referred to in support 
of its order was nota sufficiently strong 
ground for dragging the defendant all 
the way from Rangoon to Ramnad. 
Therefore, the fact that the petitioner 
is a defendant and that the Court will 
not have the opportunity to observe his 
demeanour if he is examined on com- 
mission, is not a sufficient reason. for dis- 
allowing the petitioner’s application for 
examination on commission. . 


6. It has not been contended by the 
respondent that Pondicherry is not a 
State and that the petitioner cannot 
fall within the category of ‘‘Ministers of 
States’? mentioned in item (ix) in sec- 
tion 133 (1) of the Civil Procedure Cade, 
which says that the persons mentioned 
in that sub-section shall be entitled to 
exemption from personal appearance in 





1, 46 MLL.J. 131 : ALR. 1924 Mad. 541. 
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Court. According to Article 1 of the 
Constitution, India is a Union of States 
and the territory of India shall, ac- 
cording toclause 3 of that Article, 
comprise the territories of the States, the 
Union territories specified in the First 
Schedule and such other territories as 
may be acquired. This is after the sub- 
stitution of the original clause (2) of 
Article 3 by the present clause (2) by 
the Constitution (Seventh Amendment) 
Act, 1956, Article 366 (30) of the 
Constitution defines what a Union ter- 
ritory is, and says : 


“Union territory means any Union 
territory specified in the First Schedule 
and includes any other territory com- 
prised within the territory of India but 
not specified in that schedule.” 


Entry 6 in Part II of the First Schedule 
to the Constitution says that Pondicherry 
is a Union territory and that it comprises 
‘the territories which immediately before 
the sixteenth day of August, 1962, wer: 
comprised in the French Establishments 
in India known as Pondicherry, Kari- 
kal, Mahe and Yanam.” Article 367 (1) 
of the Constitution says : 


Unless the context otherwise Te- 
quires, the General Clauses Act, 1897, 
shall, subject to any adaptations and 
modifications that may be made 
therein under Article 372 apply for 
the interpretation of this Constitution 
as it aplies for the interpretation of an 
Act of the Legislature of the Dominion 
of India.” 


Article 372 (2) says : 


“ For the purpose of bringing the pro- 
visions of any law in force in the ter- 
ritory of India into accord with the 

ravisions of this Constitution, the 

esident may by order make such ada- 
ptations and modifications of such 
law, whether by way of repeal or 
amendment, as may be necessary or 
expedient, and provide that the law 
shall, as from such date as may be 
specified in the order, have effect sub- 
ject to the adaptations and modifica- 
tions so made, and any such adapta- 
tion or modification shall not be ques- 
tioned in any Court of law.” 


50 THE MADRAS LAW JOURNAL REPORTS 


Article 372-A inserted by the Constitu- 
tion (Seventh Amendment) Act, 1956, 
empowers the President to adapt laws 
and says : 


“ (1) For the purposes of bringing the 
provisions of any law in force in India 
or in any part thereof immediately 
before the commencement of the Cons- 
titution (Seventh Amendment) Act, 
1956, into accord with the provisions 
of this Constitution as amended by 
that Act, the President may by order 
made before the ist day of November, 
1957, make such adaptations and modi- 
fications of the law, whether by way 
of repeal or amendment, as may be 
necessary or expedient, and provide 
that the law shall, as from such date 
as may be specified in the order, have 
effect subject to the adaptations and 
modifications so made, and any such 
adaptation or modification shall not 
be questioned in any Court of law. 


(2) Nothing in clause (1) shall be 
deemed ta prevent a competent legis- 
lature or other competent authority 
from repealing or amending any law 
adapted or modified by the President 
under the said clause.” 


The General Clauses Act has not been 
adapted for the interpretation of the 
Constitution, because Article 367 has 
not been amended and it has not been 
laid down that the General Clauses Act, as 
adapted or modified under any Article 
other than Article 372 will also apply to 
the interpretation of the Constitution. 
Before the 16th day of August, 1962, 
Pondicherry was comprised in the French 
Establishments in India known as 
Pondicherry, Karikal, Mahe and Yanam. 
Bhargava, J., has observed in S. K. S. 
Singh v. V. V. Giri}, in paragraphs 247 
and 248, thus : 


“ Article 54, no doubt, lays down that 
all elected members of the Legis- 
lative Assemblies of the States are to 
be included in the electoral college ; 
but the wod “ States’ used in this 
Article cannot include Union Ter- 
ritories. It is true that, under Article 
367, the General Clauses Act applies 
for the interpretation of an Act of the 


t. (1970) 2 S.C.J. 768: A.I.R. 1970 S.G. 2097. 
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Legislature of the Dominion of India; 
but that Act has been applied as it 
stood on 26th January, 1950, when the 
Constitution came into force, subject 
only toany adaptations and modifica- 
tions that may be made therein under 
Article 372. The General Clauses 
Act, as it was in 1950 and as adapted 
or modified under Article 372, did not 
define ‘‘ State ” so as to include a 
Union ‘Territory. The Constitution © 
was amended by the Constitution 
(Seventh Amendment) Act, 1956, 
which introduced Article 372-A in the 
Constitution permitting adaptations 
and modifications of all laws which 
may be necessary or expedient for 
the purpose of bringing the provisions 
of the law into accord with the 
Constitution as amended by the Seventh 
Amendment Act, 1956. It was in 
exercise of this power under Article 
372-A that section 3 (58) of the 
General Clauses Act was amended, so 
that, thereafter, “ States” as defined 
included Union Territories also. The 
new definition of ‘State’? in section 
3(58) of the General Clauses Act as a 
result of modifications and adaptations 
under Article 372-A would, no doubt, 
apply to the interpretation of all laws 
of Parliament, but it cannot apply to 
the interpretation of the Constitution, 
because Article 367 was not amended 
and it was not laid down that the 
General Clauses Act, as adapted or 
modified under any Article other than 
Article 372, will also apply to the in- 
terpretation ofthe Constitution. Since, 
until its amendment in 1956, section 
3 (58) of the General Clauses Act did 
not define, ‘ State? asincluding Union 

. Territories for purposes of interpretation 
of Article 54, the Union Territories 
cannot be treated as included in the 
word ‘ State’.”” 


The second reason why it must be held 
that members of Legislatures of Union 
Territories cannot form part of the elec- 
toral college under Article 54 is that 
that Article confines the electoral college 
to members of Legislative Assemblies 
of the States and there are no- Legislative 
Assemblies in the Union Territories. 
Under Article 168, for every State there 
is to be a Legislature which shall consist 
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of the Governor, in certain States twa 
Houses, and in some other States one 
House, The Article further lays down that 
where there are two Houses of Legislature, 
one is to be known as the Legislative 
Council and the other as the Legisla- 
tive Assembly and, where there is 
only one House, itis to be known as the 
Legislative Assembly. On the face of 
it only members of Houses known as 
Legislative Assemblies under Article 168 
can be members of the Electoral College 
under Article 54. In the case of Union 
Territories, the provision for Legislatures 
is contained in Article 239-A, but that 
Article does not mention that any House 
of the Legislature created for any of the 
Union Territories will be known as a 
Legislative Assembly. All that that 
Article lays down is that Parliament may, 
by law, create a body, whether elected 
or partly nominated and partly elected, 
to function as a Legislature for the Union 
Territory. Such a Legislature created 


“ by Parliament is not a Legislative 
Assembly as contemplated by Article 
168 or Article 54. Members of Legis- 
latures created for Union Territories 
under Article 239-A cannot, therefore, 
be held to be members of Legislative 
Assemblies of States.” 


Therefore, the provisions of the Consti- 
tution cannot be interpreted: in accor- 
dance with the General Clauses Act, 
1897. In Advance Insurance Company 
Limited v. Gurudasmal!, the learned 
Judges have held that section 3 (58) (b) 
of the General Clauses Act does not apply 
to the interpretation of the Gonstitution 
and hence the word “State” in Entry 
80 of List I cannot be construed to include 
“Union Territories’, relying on the de- 
finition of “ State” introduced therein 
by the adaptation of 1956. Therefore, 
although, under Article 239, save as 
otherwise provided by Parliament by 
law, every Union Territory shall be admi- 
nistered by the President acting, to such 
extent as he thinks, fit, through an 
administrator to be appointed by him 
with such designation ‘as he may 
specify, and, under Article 239-A. Par- 
liament may by law create for any of the 
Union Territories of Goa, Daman and 


1, A.LR, 1969 Delhi 336, 
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Diu, Pondicherry and Mizoram, a body 
whether elected or partly nominated and 
partly elected, to function as a Legis- 
lature for the Unin territory, or a Council 
of Ministers, or both with such consti- 
tution, powers and functions, in each 
case, as may be specified in the law, there 
is no distribution of legislative power 
in the respective Union territories and 
Parliament has plenary power ta legis- 
late for those territories on any subject. 
Bachawat, J., who spoke for the Bench 
of the Supreme Court, ir Kanniyan v. 
Income-tax Officer?, has observed in that 
case, thus : 


“ Parliament has plenary power ta 
legislate for the Union territories with 
regard to ary subject. With regard 
to Union territories there is no distri- 
bution of legislative power. Article 
246 (4) enacts that ‘Parliament has 
power to make laws with respect to 
any matter for any part of “the territory 
of India not included in a State not- 
withstanding that such matter is a 
matter enumerated in the State List”. 
In R. K. Sen v. Union®, it was pointed 
out that having regard to Article 367, 
the definition of ‘ State’ in section 
3 (58) of the General Clauses Act, 
1897 applies for the interpretation of 
the Constitution unless there is any- 
thing repugnant in the subject or 
context. Under that definition, the 
expression ‘State’ as respects any period 


after the commencement of the 
Constitution (Seventh Amendment) 
Act, 1956 ‘shall mean a State 


specified in the First Schedule to 
the Constitution and shall include a 
Union territory’. But this inclusive 
definition is repugnant to the subject 
and context of Article 246. There, the 
expression ‘ State’ means the States 
specified in the First Schedule. There 
is a distribution of legislative power 
between Parliament and the Legis- 
latures of the States. Exclusive power 
ta legislate with respect to the matters 
enumerated in the State List is 
assigned to the Legislatures of the 
State established by Part VI. There 
is na distribution of legislative power 





1. ALR, 1968 S.C. 627. 
2. (1966) 1 S.G.R. 430, 433: ALR. 1966 
S.G. 644. 
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with respect to Union territories. 
That is why Parliament is given power 
by Article 246 (4) to legislate even with 
respect to matters emumerated in the 
State List. If the inclusive definition of 
‘State’ in section 3 (58) of the General 
Clauses Act were to apply to Article 
246 (4), Parliament would have no 
power to legislate for the Union ter- 
ritories with respect to matters enu- 
merated in the State List and until 
a Legislature empowered to legislate 
on those matters is created under 
Article 239-A for the Union terri- 
tories, there would be no Legislature 
competent to legislate on those matters; 
moreover, for certain territories such 
as the Andaman and Nicobar Islands 
no Legislature can be created under 
Article 239-A, and for such territories 
there can be no authority competent to 
legislate with respect to matters enu- 
. merated in’ the State List. Such a 
construction is repugnant to the subject 
and context of Article 246. If follows 
that in view of Article 246 (4), Parlia- 
ment has plenary powers to make laws 
for Union territories on all matters.” 


Union territories are centrally adminis- 
tered by the President acting through an 
Administrator. The learned author, Dr. 
V. D. Mahajan, has stated at page 150 of 
the Fourth Edition of the General Clauses 
Act, 1897, thus: 


“The Seventh Amendment of the 
Constitution in 1956, abolished Part B 
and Part C States and- divided the 
territories of India only into two classes 
viz., territories of the States and the 
Union Territories. Consequently, -the 
Adaptation of Laws Order, 1956 had 
ta be issued under Article 372-A of the 
Constitution, However, the adapta- 
tions made in the General Clauses Act 
-under. Article 372-A were not to apply 
ta the interpretation of the Constitution 
inasmuch as Article 367 (1) of the 
Constitution permits the use of the 
General Clauses Act, as adapted under 
Article 372 only for such purposes. It 
follows that the definition of State, as 
introduced in the General Clauses Act 
for the first time by the Adaptation of 
Laws Order, 1956, is not to be used 
to interpret the word ‘ State’ as used 
in the Constitution. The existing defi- 
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nition of ‘State’ in section 3 (58) (b) 
- of the General Clauses Act, is not, there- 

fore, to be applied to the-interpretation 

of the Constitution at all for the pur- 
` poses of the cases before the Court.” 


Therefore, it has ta be found that Pondi- 

cherry is not a State according to the 

Constitution. But, it will fall within the 

definition of ‘State’ under section 3 (58) 

“a the General Clauses Act, which reads- 
thus : 


**¢State’— 


(a) as respects any period before the 
commencement of the Constitution 
(Seventh Amendment) Act, 1956, 
shall mean a Part A State, a Part B 
State or a Part C State ; and 


(b) as respects any period after such 
commencement, shall mean a State 
specified in the First Schedule to the 
Constitution and shall include a Union 
territory.” 


According to section 4 of the General 
Clauses Act, 1897, the definitions in 
section 3 of that Act apply also, unless 
there is anything repugnant in the subject 
or context, to all Acts of the Governor- 
General in Council made after the third 
day of January, 1868, and to all Regula- 
tions made on or after the fourteenth day 
of January, 1887. The Code of Civil 
Procedure is a Central Act:which received 
the assent of the Governor-General on 


-the 21st day of March, 1908 and came 


into force. on the first day of January, 


1909. Therefore, the provisions of the 


General Clauses Act, 1897, have to be 
applied in the interpretation of the Cade 
of Ciyil Procedure. “Ministers of States”, 
falling in item (ix) in section 133 (1) 
of the Code of Civil Procedure, would, 
according to section 3 (58) of the General 
Clauses Act, include the Chief Minister 
of Pondicherry, a Union territory. There- 


fore, the petitioner could claim exemption! 
under section 133 of the Civil Procedure 


Code.: 


47. The view of the learned District 
Munsif that the petitioner could claim 
the exemption under section 133 of the 
Civil Procedure Code only if he had sued 
in respect of anything done in his official 
Capacity, cannot be accepted. There is 
nothing in that section to warrant such 
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an inference and it is not open to the 
learned District Munsif to read more than 
what is containedin the section which 
says that “ Ministers of States ” shall be 
entitled to exemption from personal 
appearance in Court. Therefore, I find 
that the petitioner, as Chief Minister of 
Pondicherry, is entitled to claim the 
exemption’ under section 133-and could 
claim the privilege of being examined on 
commission in the present case where he 
has been sued for something alleged to 
have been done by him in his personal and 
individual capacity, and he is only bound 
by clause (3) of that section to pay the 
costs of the Commission. 


8. The petitioner can claim exemption 
lfom personal appearance in Court, but 
not claim to be examined in his own house. 
Having regard to the present status of the 
petitioner and what has happened viz., 
the institution of the suit in the District 
Munsif’s Court, Ramanathapuram, and 
the opposition to the petitioner’s applica- 
tion for examination on commission, I 
think that the respondent and his Coun- 
sel will not feel quite free to cross-examine 
the petitioner if he is examined on com- 
mission in his own house. In the interests 
of justice, I think it will be desirable to 
have the petitioner examined at some 
other place in any one of the Travellers 
Bungalows or Circuit Houses, if any, in 
the Pondicherry Union Territory. He 
will be examined accordingly. 


g. The respondent apprehends danger to 
the person of himself and that of his 
Counsel if they were to go to Pondicherry 
for the examination of the petitioner on 
commission, The-apprehension may not be 
well-founded. However, ifthe petitioner, 
a manof importance and status, should 
feel, as it is hoped that he will do, that the 
respondent should not have any appre- 
hension at-all, he may have himself exa- 
mined on commission in the Inspection 
Bungalow, Nagapattinam, which is very 
close to the border ofthe Union territory 
of Pondicherry. 


ro. The petition is allowed accordingly 
with costs. The lower Court’s order is 
set aside. The petitioner shauld deposit 
a sum of Rs. 200 towards Commissioner’s 
fees into the lower Court within a month 
from this date, failing which the petition 
will stand dismissed with costs. As 


u/s, Mitixiuwa inpusrriiis-d; DY. CHIEF CONTROLLER 
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soon as the deposit is made, the lower 
Court will appoint a suitable advocate as 
Commissioner and fix a date and venue 
for the examination of the petitioner as 
aforesaid in consultation with the learned 
Counsel for the parties. 


S.J. 


IN THE HIGH COURT. OF JUDI- 
CATURE AT MADRAS. 


Presenr :—M. M. Ismail, F. 


Petition allowed. 


M/s. Mithuna Industries by its Part- 

ner, Sharad Vasanji, No. 44/46, Wood 

Wharf, Wall Tax Road, Madyas-1 
Petitioner” 


U. 


The Deputy Chief Controller of 
Imports and Exports. 11.6.860 Red 
Hills, Hyderabad-4, Andhra Pradesh 
and another Respondents, 


Imports (Control) Order (1955)—Clause . (9) 
—Scope—Refers to only import licences— 
Does not include release order or allotment 
through canalised agencies, i 


The various clauses of the Import Control 
Order (1955), maintain a clear distinc- 
tion between an order of allotment and 
an import license. Clause 9 deals only 
with an import license and it does not 
empower the cancellation of a release 
order. [Para. 9.] 


In view of the clear and continuous distinc- 
tion that has been maintained by the 
Imports (Control) Order, 1955 between a 
licence and an order of allotment which 
was the same as the release order in the 
present case under the various provisions 
of the Order, the Deputy Controller of 
Imports and Exports had no jurisdiction 
to cancel‘the release order issued ta the 
petitioner. [Para. 10.] 


An import lience authorises a licensee ta 
bring into India goods from abroad for 
the first time. On the other hand an 
order of allotment or a release order 
enables the person in whose favour such 
an order has been issued to obtain goods 


* W. P. Nos, 3379 and 3394 of 1972. 
i 10th October, 1973. 
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already imported into India by canalised 
or centralised agency like the Minerals and 
Metals Trading Corporation or the State 
Trading Corporation as the case may 
be. [Para. 9.] 


Petitions under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein and in_ the 
affidavit filed therewith the High Court 
will be pleased to issue a (1) a writ of 
` mandamus directing the second respon- 
dent to, deliver a quantity of 22305.71 
kgs. of stainless steel sheets of 0.014 mm. 
to 0.457 mm. both inclusive, allotted to 
the petitioner under the release order, 
dated 14th February, 1972 and made in 
No. P/L/R/720648/W/33.34, at the price 
prevailing in March, April 1972 (W.P. 
No, 3379 of 1972) (2) a writ of prohibi- 
tion prohibiting the first respondent 
therein from taking any action or 
proceeding pursuant to his show cause 
notice No. Dc/Hyd/261/Enf./71.72, dated 
Ist December, 1972 (W.P. No. 3394 of 
1972). 


K. K. Venugopal for P. Chidambaram, for 
Petitioner. 
R. Tyagarajan for K. Parascran and 


G. Narayanan, for Respondents. 
The Court made the following 


Orper.—The petitioner in these two 
writ petitions is one and the same and it 
is a partnership firm. One Messrs. 
Delta Enterprises, Kakinada, a registered 
merchant-exporter, who was exporting 
stainless steel goods, applied fora reple- 
nishment licence release order under the 
registered Exporter’s Policy for the quarter 
July-September, 1971 against their ex- 
ports of stainless steel utensils r an 
F.O.B. value of Rs. 2,58,500-30. It is 
necessary at this stage to explain the 
scheme under which this application was 
made. In order to offer incentives to 
exporters, the Government of India 
promulgated a scheme by way of ganting 
import licences for raw materials for the 
manufacture of the goods to be exported, 
at a particular percentage of the value of 
the export. It is on the basis of this alone, 
that an application was made by Messrs. 


THE Mabkas LAW jouURNAL REPORTS 


{i974 


Delta Enterprises, Kakinada. It is also 
necessary to explain the difference between 
an import licence and a release order. 
As an incentive, an exporter is given an 
import licence ta import goods into this 
country. However, in the case of certain 
goods, whose import is made by canalising 
through a particular agency like the 
Minerals and Metals Trading Corpora- 
tion of India or the State Trading Cor- 
poration of India, instead of granting an 
import licence, the scheme provided for 
the grant of a release order or an order of 
allotment so that the exporter in ques- 
tion can get the quantities of the imported 
goods from the canalised agencies, namely, 
the Minerals and Metals Trading Corpo- 
ration of India or the State Trading 
Corporation of India as the case may be. 
As far as stainless steel sheets are concern- 
ed, the canalised importing agency is the 
Mineralsand Metals Trading Corporation 
of India, the second respondent in both 
the writ petitions. It is not in contro- 
versy that the scheme promulgated by 
the Government in this behalf also pro- 
vided for an exporter, who is entitled to a 
replenishment licence, to nominate 
another in his place, subject to certain 
conditions, enabling the said nominees 
to receive the licence or the release order, 
as the case may be. It is the common 
case of the parties that in the present case 
Messrs. Delta Enterprises, Kakinada, 
the exporters, filed the application for a 
release order nominating the petitioner 
herein as their nominee. That applica- 
tion was in two parts, one part to be 
completed by the exporter himself and 
the other part to be completed by the 
nominee. Again, it is admitted that such 
an application completed in both parts 
by Messrs. Delta Enterprises, Kakinada, 
as well as the petitioner, was filed in the 
present case. Pursuant to this applica- 
tion, a release order was actually issued 
by the first respondent herein. The said 
release order bears the No. P/L/R/ 
720648 /W/33-34 and it is, dated 14th 
February, 1972. This order states that 
the petitioner could approach the 
Minerals and Metals Trading Corpora- 
tion for obtaining the allotment of the 
goods mentioned therein, namely : 


ii 
S.No. Description of goods. 


maet n, 





+4. 


Stainless steel sheets of 22305.71 kg. 


0.914 mm. to 0.457 mm. 
both inclusive. 


ea at tl S 


It contains certain other conditions also, 
one of them being that the release order 
should be produced in original to the 
Minerals and Metals Trading Corpora- 
tion of India-Limited, Madras. It also 
mentions that the release order will be. 
valid for six months from the date of issue. 
This release order was sent to the peti- 
tioner under a covering letter, dated 16th 
February, 1972. On receipt of the re- 
lease order, the petitioner wrote to the 
Minerals and Metals Trading Corpora- 
tion Limited, Madras, on 15th March, 
1972 requesting delivery of the goods 
immediately on priority basis. Not hav- 


ing received any reply, the petitioner. 


wrote a reminder on 5th June, 1972. 
To that also the petitioner did not receive 
any reply from the second respondent 
herein. However, the petitioner received 
a communication, dated 27th July, 1972 
from the office of the first respondent 
herein, signed by the Controller of Im- 
ports and Exports. This communication 
drew the attention of the-petitioner to the 
issue of the release order for stainless steel 
sheets and stated : 


“ The exporters M/s. Delta Enterprises, 
Kakinada, while claiming export bene- 
fits did not produce attested. copies of 
shipping bills but instead submitted 
certified copies only. These- shipping 
bills do not indicate whether the ex- 
ported products were made out of 
sheet or scrap. Items exported include 
karandi, tumblers, etc., which are 
generally made from scrap by castings. 
Further, registration certificate pro- 
duced by you did not say that you were 
actually engaged in the-manufacture of 
stainless steel.utensils etc. In these 
circumstances, the issue of the Release 
Order No. P/L/R/720648, dated 14th 
February, 1972 is viewed as not in 
order, 


m/s mutetNa npuiiiuds ð. v¥. dated CONTROLLER (Ismail, a 


Limit, if any.. 
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bani an a Sai 
c.i.f. value in figures 
and words. 


Quantity 








Rs. 1,88,405 
(Rupees one lakh eighty eight 
thousand four hundred and 
five only). 





— 


. You are therefore requested to return 
the Release Order No. P/L/R/720648, 

-dated 14th February, 1972 without 
entering into any commitment.” 


Admittedly, to this communication, the 
petitioner did not submit any reply. 
Subsequently the petitioner issued a notice 
through Counsel to the secand respondent 
on 16th September, 1972 calling upon the 
second respondent to deliver the allotted 
goods within 15 days of receipt of the 
notice... The second respondent by reply 
dated 19th September, 1972, stated that it 
was examining the matter and would 
write in due course. This was followed 
up by another letter, dated 29th 
September, 1972 stating that the matter 
was still under correspondence with the 
licensing authority. The petitioner there- 
after sent a telegram and a letter to the 
second respondent in November, 1972, 
but did not receive any reply by the time 
the writ petitions were filed. While so, 
a notice dated, Ist December, 1972 was 
received by the petitioner from the first 


`- respondent herein. This notice called 


upon the petitioner ta show cause why 
the release order referred to already should 
not be cancelled under clause 9 (a) of the 
Imports (Control) Order, 1955, and gave 
15 days’ time for showing cause and also 
fixed 3.00 p.m. on 16th December, 1972, 
for any personal heating, if the p:titionec 
so desired. In acdition to repeating 
what the Controller of Imports and 
Exports had stated by his communication, 
dated 27th July, 1972, this notice put 
forward two other grounds for showing 
that the release order was not in order. 
One was that information had been receiv- 
ed that the exporters Messrs. Delta Enter- 
prises, Kakinada, had highly inflated the 
weight of the goods exported in the ex. 
port invoices to obtain the incentive im- 
port licence under the REP Scheme for 
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higher value than what they would have 
been normally entitled to. The second 
was, that the Central Bank of India 
Limited, Kakinada, had confirmed that 
payments against the exports- made by 
the exporters M/s. Delta Enterprisés, 
Kakinada, had not been realised. It is 
after the receipt of this notice that these 
two petitions were filed by the petitioner 
herein. 2 OR SRS e: 

g. In W.P. No. 3394 of 1972, the peti- 
tioner has prayed for a writ of prohibition 
prohibiting the first respondent therein 
from taking any action or proceeding 
pursuant to his show-cause notice, dated 
İst December, 1972. In W.P. No. 3379 


of 1972, the -petitioner has prayed fora. 


writ of mandamus or any other appropriate 
writ, -order, or direction directing the 
second respondent therein to deliver a 
quantity- òf 22305.71 Kgs. of stainless 
steel sheets of 0.914 mm. to 0.457 mm., 
both inclusive, allotted to the petitioner, 
under ‘the. release order, dated 14th 
February, 1972 at the price prevailing in 
March-April, 1972. ; 


4 The petitioner in the affidavits filed 
in support of the respectiye writ petitions 
has contended that the first respondent had 
no jurisdiction to cancel the release order 
already granted to the petitioner, that 
the various grounds in support of the 
proposed action mentioned in the notice 
were not really true and that as a matter 
of fact, the first respondent was estopped 
from proceeding .to take the action in 
question, namely, cancelling the release 
order already issued to the petitioner. 
With regard to W.P. No. 3379 of 1972, the 
case of the petitioner is that after it receiv- 
ed the release order, it immediately 
approached the second respondent for 
delivery of the quantity of stainless steel 
sheets covered by the release order, that 
even though the second respondent had 
delivered stainless steel sheets to other 
persons to whom similar release orders 
had been issued, it had not delivered the 
quantity of stainless steel to the petitioner 
herein and that the second respondent is 
bound to honour the release order and 
deliver the stainless steel sheets in ques- 
tion. 


. An elaborate counter-affidavit has 
been filed by the first respondent in.W.P. 
No, 3394 of 1972. This counter-affidavit 
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in detail sets out the scheme under which 
the application was made and the release 
.order was granted and contends that 
Messrs. Delta Enterprises, Kakinada, were 
not really bona fide exporters, that as amat- 


.ter of fact such an exporter did not really 


exist, that.consequently the entire export 
was a fictitious one, that the amounts for 
which goods were exported had not been 
repatriated into this country, as required 
by the rules within a period of six months, 
that therefore the release order being in 
the nature of an incentive to earn foreign 
exchange and no foreign exchange having 
been earned in the present case, the 
release ordér was not valid in law and 
that therefore the first respondent was 
justified in proposing to take. action to 
cancel the said release order. Out of the 
several grounds mentioned in the com- 
munication, dated 27th July, 1972 as 
well as the notice, dated 1st December, 
1972, the first respondent in the counter-- 
affidavit confined himself only ta two 
grounds, namely, (1) the. failure on the 
part of the exporters, Messrs. Delta Enter- 
prises, Kakinada, to repatriate the amount 
covered by the export into India ; and 
(2) the inflation of the value of the 
export alleged against the exporters, 
namely, Messrs. Delta Enterprises; Kaki- 
nada. Having regard to the rival con- 
tentions put forward by the parties in the 
present case and having regard to the 
nature of the relief prayed for in W.P. 
No. 3394 of 1972, the question for con- 
sideration is, whether the first respondent 
had jurisdiction to cancel the release order 
already issued by him to the petitioner 
herein pursuant to the power claimed by 
him under.clause 9 of the Imports (Con- 
trol) Order, 1955. T 


6. Mr. K. K. Venugopal, leaned Counsel 
for the petitioner, put forward. two con- 
tentions before me in support of W.P. No. 
3394 of 1972. The first contention is that- 
even assuming that every one of the allega- 
tions made by the first respondent is 
true, still the first respondent had ‘no 
jurisdiction to cancel the release order 
already issued to the petitioner, because 
clause 9 of the Imports (Control) Order, 
1955 deals with cancellation of only an 
import licence and does not deal with 
cancellation of a release order like the 
present one. The second argument is 
that even assuming that the first respon- 
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dent had power or authority under clause 
9 to cancel the release o-der and further 
assuming that'all the allegations made by 
the fist respondent in the notice, dated 
lst December, 1972 are true, still the 
first respondent’ will have no autho ity 
to cancel the release order, because -he is 
estopped from doing so by virtue of his 
holding out earlier that Messrs. Delta 
Enterprises had made- the export in 
question and therefore were entitled to the 
release order in question and that relying 
upon that representation made by the 
first respondent, . the petitioner herein 
-had’ parted with a sum of Rs. 2,02,981-96 
in favour ef Messrs. Delta Enterprise, by 
way of premium. I shall now consider 
the validity of these submissions. . 


7. Let me take the first submission 
immediately. It’ is necessary in this 
context to refer to the provisions con- 
tained in the Imports and Exports (Con- 
trol) Act, 1947, as well as the Imports 
(Control) Order, 1955.: Section 3 (1) of 
the Imports and Exports (Control) Act, 
1947, provides that “ the Central Gove n- 
ment may, by order published in the 
‘Official Gazette, make provisions’ for 
prohibiting, réstricting, or otherwise co- 
trolling in all cases or in specified classes 
of cases, and subject to such -exceptions 
if any as may be made by or under the 
order: ` ae es 


M/S. MITHUNA INDUSTRIES 2. DY. 


“ (a) the import, export, carriage coast- 
‘wise or shipment as ships - sto.es of 
`- goods of any specified description ; - 


- (b) the bringing into any port or place 
in India of goods of any specified des- 


cription intended to be taken out. of - 


India without being removed from the 
ship or conveyance: in which they are 
- being carried.” 2 = 2 6. 


‘Sub-sectior (2) of section 3 provides that 
all goods to which any order’ under sub- 
section (1) applies shall be deemed to b> 
‘goods of which the import or expo t has 
‘been prohibited under section 11 of the 
Customs Act, 1962; and all the pyovi- 
sions of that Act shall have effect acco, d- 
ingly. Sub-section. (3) .of section 3-con- 
templates that notwithstanding anything 
contained in the. Customs -Act,. the 
Central Government may, by order pub- 
lished in the Official Gazette; prohibit, 
restrict -or- impose . conditions on the 
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clearance, whether for home consumption 
or for shipment ab oad of any goods or 
class of goods imported into India. 


8.. Pursuant to the powers conferred on 
the Gove-nment by section 3 of the Act, 
the Central Gove: nment, had promulga- 
ted the Imports (Control) Order, 1955. 
Clause 2 of this Order defines .certain 
exp.essions used in the Order and one 
such expression is, “application for 
licence ” which has been defined as includ- 
ing any application made wider the 
Import Trade Control Regulations. The 
expression, “licence” itself has been 
“deftied as to include a customs clearance 
‘permit issued under. the said Order. 
Clause 3 ‘of this O. der states that save as 
otherwise provided in the. Order, no 
person-shall impo: t any goods of the des- 
cription specified in Schedule I, except 
‘under, and in accordance, with a licence 
or a customs clearance permit-g ‘anted by 
the Cent: al Gove: nment or by any-officer 
specified in Schedule II. Clause 4 deals 
with fees on application for licences: 
Clause 5 deals with conditions of licences. 
Clause’ 6 deals with refusal of licence. 
Clause 7 deals with amendment: ‘of 
licence. Clause 8 is important .and ` it 
states : 


“The Central Government or the Chief 
Controller of Imports and Exports may 
debar a licensee-or importer ox any 
‘ other person from receiviig licences or 
allotment of imported goods th: ough 
-the State T:ading Corporation of 
India, the Mine: als and Metals. T.-ad- 
ing Corpo-ation of India, o any other 
similar agency, and di: ect, without pre- 
judice- to ay other action that may be 
taken against him in this behalf, that 
no licence or allotment of impo‘ted 
goods shall be granted to him for a 


. specified- pe:iod under this O- der.”” 


9. It is not necessary for the purpose 
of this case to refer to the various contin- 
gencies- enumerated in clause 8 in which 
the power can be exercised. Clause 8-A 
provides : l T 


“ The Central Government or the Chief 
Cont: oller of Impo; ts and Expo:ts may 
suspend the gait of licences or allot- 
ments of impo. ted goods- through’ the 
State Tradiig Corporation of India, 
. the Minerals and Metals Trading 
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Corporation of India, or any other 
"similar agency, to a licensee of importer 
. or any other person, pending investiga- 

tion into one or more of the allegations 

mentioned in clause 8, without preju- 
dice to any other action that may be 
- taken against him in this behalf : 


Provided that grant of a licence or 
allotment of imported goods shall not 
ordinarily be suspended under this 
clause for a period exceeding twelv2 
months : i: 


- Provided further that on the withdrawal 
of such suspension, a lieence or allot- 
ment of imparted goods may be granted 
to him for the period of suspension 
subject to such conditions, restrictions, 
or limitations as may be decided by the 
authority aforesaid, keeping in view 
the foreign exchange position, indi- 

“genous ‘production and other relevant 
factors.” 


Clause 8-B confers power on the Govern- 
ment to keep in abeyance application for 
licences or allotments of imported goods. 
Clause 8-C deals with publicity of action 
taken under clause 8 or 8-A. Clause 9 is 
the most ‘important clause as far as the 
present case is concerned and the same is 


as follows : 


©The Central Government or the 
Chief Controller of Imports and Ex- 
ports or any other officer authorised in 
‘this behalf may cancel any licence 
granted under this Order or otherwise 
render it ineffective : . 
(a) if the licence has been granted 
through inadvertence or mistake or has 
been obtained by fraud, or misrepresen- 
tation ; 
(b) if the licence has been granted con- 
trary to rules or the provisions of this 
_ Order ; 


(c) i£ the licensee has committed a 
breach of any of the ‘conditions of a 
licence ; 


(cc) if the Central Government or such 
officer is satisfied that the licence will 
not serve the purpose for which it has 
been granted ; 


_ (d).if the licensee has committed a 
breach of any law relating to customs 
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or the rules and regulations relating to 

_ the import or export of goods or of any 
law relating to the regulations of foreign 
exchange.” 


The argument of Mr. Venugopal, learned 
Counsel for the petitioner, based on these 
statutory provisions, is this. Clause 9, 
when it deals with cancellation of a 
licence, refers to import licence contem- 
plated by the Imports and Exports Con- 
trol Act, 1947, and does not take in a 
release order which is really an allotment 
as in the present case. As a matter of 
fact, the argument of the learned Counsel 
that the release order is only an allotment 
as contemplated by clauses 8, 8-A, 8-B 
is made clear by the release order itself 
which states: . 


“ With- reference to your application/ 
letter No. dated 7th December, 1971 
on the above subject, I write to say that 
you may approach the Minerals and 
Metals Trading Corporation for obtain- 
ing the allotment of the goods mention- 
ed below.” 


Consequently, the release order in the 
present case is nothing but an order of 
allotment referred to and dealt with in 
clauses 8, 8-A and 8-B. The contention 
of Mr. Venugopal is that the Imports. 
(Control) Oxder, 1955, makes a clear 
distinction between an import licence and. 
an order of allotment, namely, the release 
order and clause 9 applies only to a licence 
and not to a release order and therefore 
the first respondent herein had no juris- 
diction to cancel the release order issued 
to the petitioner under clause 9, as he 
purports to have done, and consequently 
he must be prohibited from doing so by 
the issue of a writ of prohibition. In my 
opinion, this argument of the learned 
Counsel for the petitioner is well-founded.. 
Iam clearly of the opinion that the various; 
clauses of the Imports (Control) Order, 
1955, maintain a clear distinction between 
an order of allotment and an import 
licence and clause 9 deals only with an 
import licence. The distinction is 
obvious from another point of view also. 
An import licence authorises a licensee, 
to bring into India goods from abroad 
for the first time. On the other hand, 
an order of allotment or a release order 
enables the person in whose favour such 
an order has been issued to obtain goods} 


{I} 


already imported into India by a canali- 
sed or centralised agency like the Minerals 
and Metals Trading Co-poration or the 
State Trading Corporation as the case 
may be. Therefore, merely as a cons- 
truction of the language of the various 
clauses of the Impo-ts (Control) Order, 
1955, I have no hesitation in coming to 
the conclusion that clause 9 under which 
alone the first respondent has purported 
to act has no application to the release 
order in question. 


10. It is relevant in this context to refer 
to a specific statement made by the first 
respondent in parag‘aph 35 (c) of the 
counter-affidavit’ filed by him. In this 
paragraph he has categorically stated 
that he, the first respondent, is not con- 
templating any departmental action 
against the petitioner under clauses 8, 8-A 
and 8-B and that the show-cause notice 
was issued under clause 9 of Imports 
(Control) Order, dated 7th December, 
1955 as amended, for cancellation of the 
release order issued to the petitioner here- 
in. Since a writ of prohibition is con- 
cerned only with the jurisdiction of the 
authority .concerned, even though the 
first respondent did not have any juris- 
diction to cancel the release order under 
clause 9, I asked the learned Counsel 
appearing for the first respondent to show 
whether any other provision of the 
Imports (Control): Order, 1955 or any 
other provision contained in the Import 
Trade Control Hand Book of Rules and 
Procedure or any scheme promulgated 
by the Government of India enables the 
first respondent to cancel the release order 
in the present case. The learned Counsel 
frankly conceded that apart from clause 9 
of the Imports (Cortrol) Order, 1955, he 
was not relying on any other provision, 
either statutory or otherwise, for seeking 
to have the release order cancelled. The 
only argumznt that was put forward on 
behalf of the first respordent which was 
stated in the counter-affidavit and repeat- 
ed before me is this. Parag-aph 41 of 
section 1, Part B of the Import Trade 
Control Policy Volume II for 1971-72, 
provides that “where a registered exporter 
or his nominee is eligible fora licence 
under the Import Policy for Registered 
Exporters, for an item,. the import of 
which is canalised through a public 
sector agency in terms of the current 
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import policy, the licensing authority will 
issue ‘REP release order’ in respect of 
such an item, instead of issuing REP 
licence. The ‘REP release order’ will 
make it possible for the registered exporter 
or his nominee; as the case may be, to 
obtain his requirements according to the 
release order from the canalising agency 
at the international price plus reasonable 
incidental charges:’? Based on this pro- 
vision, the contention as put forward in 
parag ‘aph 23 of the counter-affidavit is 
that though clause 9 of the Imports. 
(Control) Order, 1955 speaks of cancella- 
tion of licence, it includes in its purview 
the release order also inasmuch as release 
orders are permits issued only in, lieu of 
licencus in respect of items canalised 
through the public sector agencies like 
the State Trading Corporation of India 
Limited, Minerals and Metals Trading 
Corporation of India Limited, etc., in 
terms of paragraph 97 of Import Trade 
Control Hand Book of Rules and Proce- 
dure 1971 and also in terms of paragraph 
41, Part B, section 1 of Import Trade 
Control Policy Bvok for April, 1971 ; 
March, 1972 Volume II. It is further 
contended in this paragraph that “ itis 
relevant toemphasise that against such 
release orders only imported raw materials. 
are supplied. In other words the foreign. 
exchange expenditure is the same both . 
in respect of licences and Release Orders. 
Since Release Orders are only substitutes 
for Import licences for supply of imported 
raw materials, clause 9 of the Imports 
(Control) Order could be invoked for 
cancellation of such Release Orders,” 
The same contention is reiterated in para- 
graph 33 of the counter-affidavit wherein 
it is contended : 


“Itis clear therefore that a release 
Ocsder is nothing but a substitute for 
the licence for obtaining imported raw 
materials. In other words both licence: 
and Release O.-der are permits ; while 
licence permits direct imports by the 
parties concerned, Release Order is a 
permit for obtaining the imported raw 
materials indigenously through the 
selected public sector Agencies like the 
State Trading Corporation of India 
Limited, Minerals and Metals Trading 
Corporation of India Limited, ete. 
In accordance with the accepted policy 
of the Government to increasingly 
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_canalise the import trade, certain raw 
mate ials are imported by the public 
sector Agencies selected for this purpose. 
. These imported raw materials are dis- 
tributed within the country to 
the persons holding valid Release 
‘O-ders by the Public Sector Agencies 
who are g anted the necessary fo-eign 
exchange by the Government for import 
of such raw materials. Hence as 
already averred in parag-aph 11, the 
foreign exchange e¢xpénditure © is the 
‘same whether the parties are granted 
the licence to import raw materials 
directly or given the Release O: der to 
- procure raw materials from the Public 
Sector Agencies, who import them.” 


-It is unnecessary to refer to paragraph 34 
of the counter-affidavit which also’merely 
‘repeats the above contention. I am 
-clearly of the opinion that this contention 
of the first respondent is unsustainable 
in view of the clear and continuous distinc- 
tion that has- been maintained by . the 
Imports (Control) Order, 1955 ‘between 
a licence and an oder of allotment, which 
lis the same as the release order in the 
present case, under the various provisidns 
of the O.der. Consequently, I hold that 
the fist respondent has no jurisdiction to 
cancel the release order issued to the 

etitioner in exercise of the powers con- 
ferred on him by clause 9 of the Imports 
(Cont ol) O-der,. 1955. : 
zx. As far as the second submission of 
the learned Counsel for the petitioner is 
concerned, as I have already pointed out, 
it p. aceeds on the basis that even assuming 
that the fi st respondent had jurisdiction 
to cancel the release order under clause 9 
of the Imports (Control) Order, 1955 
and further assuming that every one of 
the allegations made by the- first respon- 
dent in the notice, dated 1st December, 
1972 is t ue, still the first respondent can- 
not cancel the release order, as he is 
estopped £ om doing so. ~ I am unable to 
accept this contention of the learned Coun- 
sel, I have al: eady extracted the provi- 
sions of clause 9 of the Imports (Control) 
O: der, :1955. One of the g ounds on 
which a licence could be cancelled under 
the clause is that the licence had been 
g-anted th oug inadvertence or mistake. 
Once the authority has. got a right to 
cancel a licence on the g ound that it 
had been granted through inadvertence 
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or mistake, it is certainly not open to a 
person like the petitioner to contend that 
the authority cannot exercise that power, 
because the said authority itself had 
earlier proceeded on the'basis that the 
exporter was validly entitled to the release 
order and that consequently the nominee 


himself was entitled. to such a release 


order. The vary provision for cancella- 
tion of a licence g anted throug’ inadver- 
tence or mistake bars any such conten- 
tion in this behalf. So long’as that provi- 
sion is a statutory one, it is not open toa 
person like the petitioner to put forward 
the contention based upon estoppel, 
because there cannot be estoppel against 
law. Hence, I am unable to sustain the 
éecond contention of the learned Counsel 
for the petitioner. f 


-12. It has been repeatedly pointed out 


in the counter-affidavit by .the fi st res- 
pondent herein that the nation ‘has lost 
valuable foreign exchange, because Messrs 
Delta -Enterp-ises, Kakinada, had ‘not 
repatriated the amount for which goods 
were exported and that consequently to 
compel the Government to sustain the 
release order .already issued in favour. of 
the petitioner would lead. to national 
loss in the form of foreigi exchange. If . 
any such thing has happened, ‘the first 
respondent. alone has to thank himself 
for the same. It is contended again 
and again in the counter-affidavit that 
Messrs. Delta Enterp-ises had not repatria- 
ted foreign exchange: to the extent of 
seven lakhs of rupees in this case and that 
the nation has lost foeign exchange -to 
that extent, and that at the same time, 
the first respondent had been compelled 
to give release o: der to the petitioner 
herein, It is mentioned that under the 
relevant regulations, an exporter is 
bound to repatriate foreigr exchange 
covering the value of the export within 
a period of six months fom the date of 
the export and that the exporter in the 
present case has not done so. In the 
present case, as admitted by the. first 
respondent himself in parag aph 24 of the 
counter-affidavit, the`'expo ts relevant 
for the release. o-der in question were 
cavered by MAC 772286, MAC 772278 
MAC 772279 and MAC 772287 involving 
foreign exchange to the extent of Rs, 
2,62,867-86. . It is represented that these 
exports took place in July, 1971. The 


11) 


release order in question was issued on 
14th February, 1972. - That means, by 


the time the release order was issued, 


the period of six months prescribed for 
repatriation of the foveiga exchange had 
expired. - Notwithstanding -~ this, -if the 
first respondent had chosen to issue the 


release o de’ without verifying whether ` 


the foreig1 exchange had been repatriated 
or not, it is certainly not open to him now 
to contend that it will be a gound for 
him to cancel the release order issued to 
the petitioner herein. Again in para- 
gr 
first respondent states : 


“In this connection it is respectfully 
submitted that the exporter Messrs. 
Delta Enterprises, Kakinada, has al- 
ways been in the habit of nominating 
some thid parties for receiving the 
benefit of replenishment licences against 
his own expo ts. And it is understood 
- from the Reserve Bank of India that in 
all. these cases, the export p oceeds 
(foreig 1 exchange ea”nings) amounting 
to nealy 7 lakis are outstanding. In 
- other wo ds, while the exporter manag- 
ed to get the licence/Release Orders 
transfen ed to his nominee, he has failed 
to repat iate the co-responding foreign 
exchange to the tune of 7 lakhs against 
.the relevant .expo ts. It is therefore 
evident that in each and every case he 
has deliberately nominated thi: d parties 
for obtaining replenishment licences 
with the intention of def auding the 
Government of the valuable ‘foreign 
exchang: and escaping his own res- 
` ponsibility.in the matter.” . 


With the knowledge that the exporter in 
the present case, namely,. Messrs. Delta 
Enterp ises, Kakinada, was always in 
the habit of nominating some third parties 
for receiving the benefit of replenishment 
licences, if the fi st respondent had chosen 
to grant a,telease order to the petitioner, 
namely, the nomiree of Mess’s. Delta 
Enterp ises, Kakinada, certainly it is not 
open to him now to bemoan. the conse-. 
quence -and coutend that the petitioner. 
will have-to lose- the release oder for the 
fault committed by. the fi-st. respondent 
himself. It-is .ve y ufo tunate and 
extremely reg ettable that in this: parti- 
cular case not only the count: y has lost. 
valuable fozeiga exchange to the externt 
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of rupees. sevenlakhs, but the petitioneT: 
herein is also enabled to g2t huge quantity ' 
of impo-ted materials, the eby the ccwatry 
losirg at both the ends. But that is 
certainly attributable only to the policy 
that had bzen pu-sued and followed by the 
first respondent and his supe ios without 
taking adequate precaution fo: the pu-- 
pose of assw ing that the fo eign exchange 
referable to the export had actually beem 
repatiated into the cowit y and that: 
the-eby the- incentive impo:t licence 
really wo ked as an incentive to export 
and earn valuable foreig. exchange and 
not wo.ked to the detriment of the 
country. 


13. In any event the considerations 
referred to above which ae matte:s of 
policy for the Government to decide, do’ 
not have any bearing on the present ques- 
tion, namely, whether the first respondent 
has jwisdiction or not to cancel the 
release order ganted to the petitioner 
herein under ‘clause 9 of the Imports 
(Control) O-der, 1955. I have al eady 
held that the first respondent has no such. 
jurisdiction. 


14. The learned Counsel for the first 
respondent sought to contend before me 
that the release o: der issucd to the peti- 
tioner herein was valid œĘıly fo: a pe: iod: 
of six months, that since the ps. iod of 
six months had already expi: ed, it does. 
not continue to be valid aid that there- 
fore no purpose would be se: ved by 
issuing a w:itofp-ohibition. Iam wiable 
to accept this contention. Ihave al eady 
referred to the fact that after the receipt 
of the release o-der in Feb ua y, 1972, 
the petitioner w-ote to the second respon- 
dent on 15th March, 1972 and 5th June, 
1972 calling upon the second respoudent 
to deliver the stainless steel sheets. It is. 
only the second respondent who did not 
deliver the same on instructions £ om the 
first respondent herein. Theefo e, it is 
not open to respondents 1 and 2 herein, 
to take advantag? of their ow. w. ong and. 
to contend that the release oder has 
ceased to be valid and therefore no writ 
of prohibition can be issued. 


15. The result is, W.P. No. 3394 of 
1972 is allowed and a w-it of p-ohibition 
as payed for will issue. There will be 
mo ader as to costs. ; 
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W.P. No. 3379 of 1972.—As I have point- 

ed out already, this writ petition prays 
for the issue of a writ of mandamus to the 
second respondent herein. However, the 
learned Counsel for the petitioner and the 
learned Counsel for the second respondent 
had agreed among themselves that in the 
event of the writ of prohibition being 
issued against the first respondent in 
W.P. No. 3394 of 1972 and the release 
order, dated 14th Feb: uary, 1972 being 
held valid, the second, respondent hereir 
has no objection to sell that quantity of 
Stainless steel sheets to which the petitioner 
would have been entitled if delivery had 
been effected in March, 1972, by a sale 
note to be issued now at the p:ice fixed 
for the quarter October-Decemher, 1973 
and that the sale note will be issued and 
delive `y will be effected withir two weeks 
from the date of the judgment. In view 
of this agreement between the parties 
and in view of the fact that I have issued 
a writ of prohibition in W.P. No. 3394 
of 1972 and rejected the contention of the 
first respondent that the release a der has 
ceased to be valid, the learned Counsel 
for the petitioner, does not press the relief 
for the issue of a writ of mandamus. Ac- 
cordingly W.P. No. 3379 of 1972 is dis- 
missed on that basis. There will be no 
order as to costs. 


P.S.P. 


Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


{Appellate Jurisdiction.) 


Present :-—P. S. Kailasam and S. Maha- 
rajan, Ff. 


Kandaswami Mudaliar 


D 


.. Appellant* 


Munuswamy Udayar and otkers 
. .. _ Respondents. 


{A) Contract Act (IX of 1872), section 55— 
Agreement to convey immovable property— 
Time if essence of contract. 


In all agreements to convey immovable 
property usually time is not the essence of 
contract. [Para. 6.] 
* L.P.A. No. 13 of 1970 s 

m S.A. No. 855 of 1963. 21st November, 1973. 





THE MADRAS LAW JOURNAL REPORTS 


[1974 


Held on facts that the transaction in ques- 
tion was an agreement to sell immoveable 
property simpliciter and not an agreement 
for reconveyance and hence time was not 
of essence of the contract in spite of the 
fact that the agreement provided that if 
the purchaser failed to pay the amount 
within the stipulated time the agreement 
would get not only cancelled but he would 
also lose the advance and all rights to the 
property. [Paras. 5, 6.] 


(B) Specific Relief Act (XLVII of 1963), 
section 16—Contract in which time is not of 
essence —Specific performance of —Readiness 
and willingness of plaintiff to-perform his part 
—Proof—If should show that he had the 
necessary funds at all times. 


All that the requirement that before a 
decree for specific performance could be 
granted, the plaintiff would have to 
prove his readiness and willingness conti- 
nuously from the date of the contract 
till the date of hearing of the suit, to 
perform his part of the contract means 
is that during the course of the continu- 
ance of the contract and subsequently the 
plaintiff must be ready and willing to 
perform his part of the contract. In 
other words, the plaintiff will not lose his 
right to get specific performance merely 
because had not the necessary funds before 
the last date provided under the contract 
but he will not be entitled to specific per- 
formance if he was not ready and willing 
to perform his part of the contract. Thus 
it is clear that it is not essential that the 
plaintiff should have money ready in 
contracts where time is not the essence 
but should always stand by and be ready 
and willing to perform his part of the 
contract. _ [Para. 7.] 


Gases referred to : 


Jamshed Khodaram Irani v. Burjorji Dhunji- 
bhai, I.L.R. (1916) 40 Bom. 289 ; Gomathi- 
nayagam Pillai v. Palaniswami Nadar, (1967) 
2 S.C.W.R. 147 : (1967) 1 S.G.R. 227 : 
A.LR. 1967 S.Q. 868. 


Appeal under clause 15 of the Letters 
Patent against the decree of the Honour- 
able Mr. Justice Venkatadri, dated 28th 
June, 1967 and passed in S.A. No. 855 of 
1963 preferred to the High Court against 
the decree of the District Gourt of North 
Arcot at Vellore in A.S. No. 561 of 1961, 
preferred against the decree of the Gourt 


it) 


of the Principal Subordinate Judge, 
Vellore in O.S. No. 57 of 1960. 


M. S. Venkatarama Iyer and S. Balasubra- 
maniam, for Appellant. 


M. V: Krishnan, for Respondents. 


The Judgment of the Gourt was delivered 
by i 

Kailasam, J.—The defendant in the suit is 
the appellant in this Letters Patent 
Appeal. The plaintiffs filed the suit 
for - specific performance of an agreement 
dated gist August, 1952 executed by the 
defendant in favour of the plaintiffs for 
conveyance of certain items of the suit 
properties. The plaintiffs wanted to pur- 
chase. one item of property from one 
Ramaswami. They were unable to raise 
funds. They approached the defendant 
and the defendant told the plaintiffs that 
because of the Debt Relief Act, he would 
not be in a position to advance money to 
the plaintiffs at a high rate of interest, 
but if the plaintiffs agreed, he would 
advance money on condition that the 
plaintiffs should convey not only, the 
property that was proposed to be pur- 
chased but also the property they owned 
to the defendant and after such convey- 
ance, the defendant would agree to trans- 
fer the property back to the plaintiffs on 
their paying the entire money with interest 
stipulated. Accordingly, sale deeds were 
executed in favour of the defendant by 
registered documents, dated 29th May, 
1950: The defendant agreed to sell the 
property back to the plaintiffs and execut- 
ed a registered agreement to sell in favour 
of the plaintiffs on 21st August, 1952. 
The agreement provided that the defen- 
dant agreed to sell the land to the plain- 
tiffs for Rs. 7,000 and took an advance of 
Rs. ro on 21st August, 1952 and agreed 
that if the plaintiffs paid. the balance of 
Rs. 6,990 at any time before 12th April, 
1957 to the defendant, the defendant or 
his heirs and representatives should exe- 
cute and register a sale deed in favour of 
the plaintiffs at their cost. The defendant 
also agreed that if the plaintiffs paid Rs. 
‘6,990 before rath April, 1957 and if the 
defendant or his heirs and répresentatives 
failed to execute and register the sale deed 
in favour of the plaintiffs, the plaintiffs 
could file a suit for specific performance of 
the contract of sale. The agreement further 
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provided that if the plaintiffs failed to pay 
the amount of Rs. 6,990 within ‘rath 
April, 1957 the plaintiffs would forfeit 
the advance paid by them and also forfeit 
the right to enforce specific performance 
and.the agreement would stand cancelled. 
It is common ground that the plaintiffs 
did not pay Rs. 6,990 before 12th Azril, 
1957 but filed the suit on 11th April, 
1960 for specifie performance. But 
before filing the suit, they issued a notice 
saying that they were ready to meet the 
defendant at the Sub-Registrér’s Office, 
Tirupattur with Rs. 6,990 for taking the 
sale deed. The deféndant repudiated his 
liability to specifically perform the agree- 
ment. : ; Z 

2. The defence taken to the suit was that 
the transaction was in the nature of an 
agreement of reconveyance and that time 
is the essence of the contract and as the 
plaintiffs had failed to pay the balance of 
Rs. 6,990 before 12th April, 1957, the 
plaintiffs could not specifically enforce the 
contract. 


3. The trial Court found that the agree- 
ment was an agreement to sell and not an 
agreement to reconvey and time is not 
the essence of the contract. It also found 
that the suit filed by the plaintiffs is 
within time. In this view, the trial 
Court decreed the suit. The defendant 
appealed to the District Judge, North 
A-cot. In the appeal, the appellate 
Court considered two questions, namely, 
whether time is the essence of the con- 
tract and whether the suit is barred by 
time. The appellate Court held that the 
document Exhibit A-1 is an agreement to 
reconvey the property and time is the 
essence of the contract and that as. the 
plaintiffs had failed to pay the money 
before 12th April, 1957, the time stipulat- 
ed, the plaintiffs cannot enforce the 
agreement for specific performance. 


4- The plaintiffs took the matter ‘in 
second appeal to this Gourt. Venkatadri, 
J., considered the que stion whether Exhibit 
A-r is an agreement simpliciter to sell 
the suit property or an agreement for 
reconveyance of the suit property: The 
learned Judge came to the conclusion that 
the agreement is an agreement simpliciter 
and. that it was not an agreement for 
reconveyance and therefore time is not 
the essence of the contract and decreed 
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the plaintiffs’ suit. Hence -this Letters 
Patent Appcal., - : - 
5. The learned trial Judge in paragraph 
10 of his judgment has elaborately gone 
into the question as to whether the docu- 
Ment in an agrecment of reconveyance 
or an agreement of sale simpliciter. .He 
has pointed out that the property was sold 
‘by. the plaintifis to the defendant for a 
total consideration of Rs. 5,500, while the 
agrecment between them stipulated that 
the plaintiffs should pay Rs. .7,000 to the 
defendant on or before 12th April, 1957. 
‘Apart. from the .diffcrence'in the price, 
-the sale deeds and the: agreement .to 
convey are not contemporancous docu- 
ments. The sale deeds were exceuted in 
1950 but the agrcement to convey was 
‘entered into only in 1952. It was in fact 
not c'aim:d.in the written statement by 
the d:fendaat that the agreement was 
executed in pursuance of an agreement 
to reconvey the property. It miy zlsz 
be notcd that out of the two proporties 
conveyed to the defendant, one property 
‘alone belonged to the plaintiffs and 
another to one Ramaswami- Both the 
prop srties were conveyed in the name’ of 


‘the d:fendant as- security for paymint of - 


the money due by the plaintiffs to the 
defindant. In such circumstances, it 
cannot be said, that there was any ag.ee- 
‘ment of reconveyance of propertics, one 
‘belonging to a stranger and another to the 
plaintiffs, It was an agreement -entered 
“into two years after the execution cf the 
‘sale deed wherein the defendant .agrecd 
to sell the- property. Taking all these 
‘facts into account, we agree with the trial 
Court and the learned Judge who heard 
the secord appeal. that the transaction 
was an agreement to sell simpliciter and 
not an agreement for reconveyance.. 


6. In.all.the agreements to convey im- 
moveable property, usually time is not 
the essénce of contract. The question 
has been elaborately dealt with by the 
Privy Council in Jamshed Khodaram Irani v. 
Burjorji Dhunjibhai+4, In that case the 
contract provided that should the pur- 
chaser not pay the amount within the 
fixed period mentioned: in it be- was to 
have rio right to the deposit or earnest 
Money paid ‘on account and any claim 
of his was to be void, and:the vendor was, 
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after that date, to be at liberty ‘to re-sell. 
In spite of such a specific clause the Privy 
Council held, after referring to section 55 
of the Indian Contract Act, 1872 that 
the law of equity which governs the 
rights of the parties in cases of specific per- 
formance of contracts to sell real estate, 
looks not at the letter but at the substance 
of the agreement in order to ascertain whe- 
ther the parties, notwithstanding that 
they named a specific time within which 
completion was to take place, really-and 
in substance intended more. than that it 
should take place within a reasonable time. 
Their Lordships observed : 


“ But to have this effect the language of 
the stipulation must’ show that the in- 
tention was to make the rights of-the 
parties depend on the observance- ofthe 
-tims limits prescribed in a fashion which 
- is unmistakeable.: The-language will 
have this effect if it plainly excludes the 
notion: that these time limits were of 
merely secondaty importance - in the 
- bargain, and -that to disregard them 
- would be to disregzrd nothing .that 
lay. at its foundation. Prima facie, equity 
-tats ‘the importance of such time 
limits as being subordinate to .the 
main purpose of the parties, and it will 
enjoin specific performance notwith- 
staiding that from-the point of view 
of 2 Court of Law the contract has not 
been literally performed by the. plain- 
tiff-as regards the time limit specified.” 


In this case, Mr..M.S..Venkatarama Iyer 
strongly relied on: the provision in the 
‘agreement that if the plaintiff failed t 
-pay the amount, the agreement-not onl 
-gets cancelled, but.also he would stand t 
lose the advance amount and shall b 


‘deemed to have lost all rights in the pro 


perty. This clause in the agreement 1 
more or less similar-to the one thatwas dealt} 
with by the Privy Council in Jamshe 
Khodaram Irani v. Burjorji Dhunibhai!, and 
that .decision is on all fours and is appli 
cable to the facts of. this case. We. there 
fore consider thet time is not the essence 
of the. contract. 


7. In this Letters Patent Appeal Mr. M.S. 
Venkatarama LIyér, submitted that the 
Courts below lost sight of ‘the essential 
condition that is necessary to enable the 


plaintiffs to succeéd in a suit for - specific 


1. (1916) T. L, R. 40 Bom, 289, 
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performance, namely, that the plaintiff, 
should aver and prove thzt they were al- 
ways willing and ready ‘to perform their 
part of the contract. According to the 
leamncd Counsel, as in their notice the 
plaintiffs had stated that they were unable 
to find moncy till 12th April, 1957, 
the psriod stipulated under the agree- 


ment, it must be held that they were not: 


ready and willing to perform their part 
of the contract and thcy were not entitled 
‘to a d..cree for specific performance. This 
plea was not taken in the trial Court. 
The trial Court d:creed the suit and the 
defendant preferred an appeal. Even in 
the m mo-a-dum of app:.al grounds, this 
ground was not raised, But beinga ques- 
tion of law we allowed the learned Coun- 
sel to raise this point. In support of his 
contention the lcarned Counsel relied on 
the d:cision of the. Suprem: Court 
in Gomathinayagam Pillai v. Palaniswami 
Nadar*, H; submitted relying: on para- 
graph 10 of the judgmmnt that before a 
d::crce for sp.cific pcrfo-mancs could be 
granted, the plaintiff wculd have to prove 
his rcadiness and willingness cmtinuously 
from the date of the contract till the date 
of hearing of the suit and ifhe failed in that 
his suit was liable to fail. Learned Coun- 
scl would construe this observation as mea- 
ning that the plaintiff should be ready and 
willing to perform his part of the contract 
by keeping the money ready to be pa‘d 
to the defendant. We are unable to ac- 
cept the interpretation put upon the sen- 
tence cf the judgmcnt of the Supreme 
Court by the learned Counsel. All that it 

eans is that during the course of the 
continuance of the contract and subse- 
quently the plaintiff must be ready. and 
willing to perform his part of the contract. 
Section 16 of the Specific Relief Act 
(XLVII of 1963) provides that specific 
performancs of a contract cannot -be en- 


forced in favour of persons specificd in ' 


clause (a) (b) and (c) of that section. Sub- 
section (b) provides that spccific perfor- 
mance cannot be had in- favour of a per- 
son who has become incapable of perfor- 
ming, or violates any essential term of, the 
coritract that on his part remains to be per- 
formed, or acts in fraud of the contract, cr 
wilfully acts at variances with, or in sub- 
version of the relation: intended to be es- 
josie 

1. (1967) 2 S.C.W.R. 147 : (1967) 1 S.C.R. 
227 : ALR. 1967 S.C.8€8. 
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tablished by the contract. The sim and 
substance of sub-clause (5) is that ‘the 
plaintiff should continue to stand by the 
contract aad should not have b:come in- 
capable of performing the contract or 
violated any of the term; of the contract. 
Sub-section (c) p-ovides that the plaintiff 
skould aver aad prove that he has per- 
formed or ha; always been ready and wil- 
ling to perform the essential terms of the 
contract which are to be performed’ by 
him, other than terms the performance of 
which has been prevented or waived by 
the defendant. This position is made clear 
by the Supreme Court in the latter part of 
the paragraph wherein it states: 


“A ground for rejecting the respondent’s. 
claim for sp:cific performance will not 
arise merely because the respondent was 
not ready with the necessary funds on 
.30th Apri), 1959, if time was not of the 
essence. ” 


The above sentence makes it abundantl 
clear that the plairtiff will not lose his), 
right to get specific -porformanc: morely} 
because he had not the necessary funds 
before the last date provided under thef 
contract but he will not be entiled to speci- 
fic performance “‘is. the respondent, was}: 
not ready aad willing to perform his part 
of the contract.’ Thus it is clea~ that it 
is not essential that the plaintiff should 
have money ready in contracts where time 
is not the essence but should always stand 
by and be ready and willing te perform 
his part of the contract. We ate unable 
to agree with the submission of the learned 
Counsel that the decision of the Supreme 
Court ‘in Gomathinayagam Pillai v. Palani- 
swami Nadar', would negative the claim 
of the plaintiff for specific performance. 


8. The learned Counsel submitted that 
in any event the burden is on the plain- 
tiffs to prove that they were 2lways ready 
and willing to perform the contract and 
that this has not been proved as no oral 
evidence has been let in. This point was 
not specifically reised or put in issue in 
either the trial Gourt or the appellate 
Court or even before the learned Judge 
who heard the second appeal. As a metter 
of fact, on the materials available, we are 


1. (1967) 2SG.W.R. 147: (1967) 1 S.GR. 
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satisfied that the plaintiffs were always 
ready and willing to perform their part of 
the contract. They wanted really to get 
back the property. 


9. In the result, we do not see any rea- 
son for not accepting the conclusion arriv- 
ed at by the learned Judge. The Letters 
Patent Appeal is dismissed with costs. 


V.K. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present:—T. Ramaprasada Rao, F. 
Sarojini Ammal 
v. 


K. Chelliah Pillai and another 
Respondents. 


Peiitioner* 


Madras Gultivating Tenants Protection Act 
(XXV of 1955), section 2 (aa)—Cultivating 
tenant—Test—Cannot include a person having 
interest in land falling short of right as lessee— 
‘Constitution of India (1950), Article 226. 


A person projecting an interest as a 
“cultivating tenant” within the meaning 
of section 2 (aa) of the Madras Cultivating 


Tenants Protection Act, should prove and’ 


establish: that he has an interest in the 
land which is the subject-matter of the 
enquiry. [Para. 3.) 


“The land’? which has been leased out 
‘should be decipherable or identifiable 
and capable of. being specified as the 
subject-matter of demise and such a land 
“must be cultivated by the tenant. 

[Para. 4.] 


‘Where the parties had agreed to have 
mixed crops in the land of the petitioner 
in the sense that both could cultivate on 
the same land the petitioner raising coffee 
and fruit bearing trees and the respondent 
raising within the available space in the 
land banana trees, and there was no 
‘possibility to demarcate or define the land 
on which the first respondent could plant 
banana trees and enjoy the usufructs 
therefrom, the latter cannot get relief 
or recognition as a cultivating tenant 
under section 2 (aa) of the Act. - 

[Para. 6.] 
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Cases referred to:— 


Muthuraja v. Rajarathinam, (1960) 2M.L.J. 
475: L-L.R. (1960) Mad. 826; Arumutha 
Vetticn v. Angamuthu Nattar, (1965) 1 
M.L.J. 170; Govindaswami v. Mahalakshmi 
Ammal, (1963) 2 M.L.J. 137. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the affi- 
davit filed therewith the High Court will 
be pleased to issue a writ of certiorari call- 
ing for the records of the second respon- 
dent relating to the proceedings dated 
Irth January, 1973 in Ato/RP/20/72 and 
quash the proceedings of the and res- 
pondent dated 15th January, 1973.- 


R. Krishnamoorthy, D. Raju and A.R. 
Lakshmanan, for Petitioner. 


A. Varadarajan, S. Ramalingam and T. 
Sathiadev, for Respondents. 


The Court made the following ` 


Orpvrer:—Under an agreement dated 
17th November, 1966, the petitioner aud 
the first respondent agreed that the first 
respondent could enter upon her land 
ofan extent of about 11 acres in Uthama- 
palayam, Madurai and that whilst she 
be-enabled.to raise coffee, orange, pome- 
granates etc., crops in -the same land, 
the first respondent would equally be 
permitted to plant banana trees and enjoy 
the usufructs therefrom. Itis also in the 
contemplation of parties what whilst the 
first respondent enters the land for pur- 
poses of enjoying the usufructs of the 
banana crop raised‘ by him, he should 
not in any way disturb the other crops 
which the petitioner might raise in the 
very same land. Almost at the end of the 
period provided for under the arrange- 
ment as above, the first respondent appar- 
ently intended to get a permanent right 
in himself under the Madras Cultivating 
Tenants’ ‘Protection Act and with that 
object in view, he applied to the Record 
Officer, Periakulam. requesting him to 
record him as a cultivating tenant of the 
land owned by the petitioner. He succee- 
ded before the Record Officer. The 
petitioner questioned such -recording by 
the Record Officer: under the provisions 
of the’ Act, but was not successful. The 
petitioner, therefore, filed an appeal as 
provided under the ' Act to the Special 


ij 


Deputy Collector, Madurai, who agreed 
with her that the respondent was not a 
cultivating tenant as no interest in the 
- land was at any time intended to be 
transferred under the arrangement refer- 
red to‘above. On revision as against this 
order to the second respondent, he differed 
from the Special Deputy Collector and 
took the view that an interest in the land 
‘was transferred under the arrangement 
of 1966 and that the first respondent was 
entitled to be recorded as a tenant within 
the meaning ofthe Tamil Nadu Cultivat- 
ing Tenants’ Protection Act, 1955. It 
is as against this order that the present 
Writ Petition has ben filed. 


2. Inthe order challenged, the second 
respondent while stating the features of 
the arrangement between the petitioner 
and the first respondent came to the 
conclusion that the possession of the land 
‘was handed over to the’ first respondent 
for cultivating the land. He conceded 
that the petitioner had the concurrent 
right to plant coffee seeds and to grow 
other fruit-bearing trees in the land along 
with the operations which the first res- 
pondent could do on the land, which he 
characterised as agricultural operations. 
But this feature by itself, according to the 
second respondent, would not militate 
against his conclusion that what was 
agreed to be transferred under the arrange- 
ment was an interest in the land and not a 
licence to the first respondent to use the 
fand for purposes of raising banana plants 
and enjoy the usufructs therefrom. The 
petitioner raised incidentally a plea that 
the st respondent has surrendered his 
right under the arrangement some time 
prior to the application made by him: for 
recording his rights under the Act. This 
was, however, disbelieved and as a ques- 
tion of fact, it was found that the first 
respondent was enjoying the rights which 
he had under the arrangement on the 
date when he sought for himself being 
recorded as a cultivating tenant in the 
public records. This finding cannot 
be challenged in this Court. 


3- The only question that arises for 
consideration is as to what is the nature 
of tke interest created under the document 
dated 17th of November, 1966. At every 
material stage, the perceivable “intent 
which brought the parties together is 
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easily seen. The sole purpose and inten- 
tion of the arrangement was to allow the 
first respondent into the land for purpose 
of enjoying the bananas out of the plants 
which. the first respondent might raise 
by using the petitioner’s land. The 
document also enables. the petitioner to 
contemporaneously use such land for 
her own purposes, and particularly, for 
agricultural’ operations in the matter 
of raising fruit-bearing trees and coffee 
crops. One singular feature in this 
arrangement is that the first respondent 
himself undertook to supervise the coffee 
crop which the petitioner might raise 
in the land. The schedule to the docu- 
ment also make clear that what was in- 
tended to be granted was “anoopsarus 
wrai’. In the light of these textual 
stipulations between the parties as reflec- 
ted in the arrangement, the contention 
of the learned Counsel for the first res- 
pondent is that what was intended to be 
granted under the arrangement of 1966 
was an interest in immoveable property. 
For a person to secure an interest in 
immoveable property and project rights 
as a cultivating tenant within the meaning 
of section 2 (aa) ofthe Madras Cultivat- 
ing Tenants’ Protection Act, he should 
be a person who contributes his own 
physical labour or that of any member 
of his family in the cultivation of any land 
belonging to another, under a’ tenancy 
agreement, express or implied. Even 
if a person satisfies the earlier portion of 
the definition of ‘cultivating tenant’. 
namely, that he contributes his sinews 
for purposes of cultivation, yet the accent 
is upon the lend which he has to cultivate 
under an agreement between himself 
and another. Any land mentioned in 
section 2 (aa) with reference to particular 
and individual cases has to be understood 
as the land in those instant cases. There- 
fore, it is necessary that a person project- 
ing an interest as a cultivating tenant has 
to prove and establish that he has an 
interest in the land which is the subject- 
matter of the enquiry. 


4. In the instant case, the first respon- 
dent was unable to satisfy the appellate 
authority, namely, the Special Deputy 
Cclilector that a particular piece of land 
out of 11 and odd acres belonging to the 
petitioner could be carved out from the 
totality of the land and be said to be 
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‘the land’ which has been leased out or 
demised to him for the purpose of plant- 
ing banana plants and enjoymg the 
banana usufructs therefrom. Unless there 
is acceptable proof that a particular picce 
of land which is decipherable or identifia- 
ble and which could be specified is the 
subject matter of a demise and unless the 
person who claims a right as a cultivating 
tenant establishes that his physical labour 
involving agricultural ‘operations is with 
reference to such specified and identified 
land, he cannot be said to be a person 
having an interest in immovable pro- 
perty or ‘the land’. This is the essence 
and foundation for the proof and csta- 
blishment of a right within the mcaniag 
of section 2 (aa) of the Act. It, therefore, 
follows that if a person claiming such a 
right is unable to point out clearly that a 
piece of land is in his sole custedy for 
purposes of being operated upon and for 
himself utilising the same for his agricul- 
tural operations, it cannot be said that 
there is a felationship of lesser and 
lessee as is ordinarily unde.stood under 
the provisions of the ‚Transfer of Property 
Act as between that person and the owncr 
of that land. Whatever may be the 
nature of the right as between such two 
persons, it falls short of a right as a lessee 
With reference to immovable property. 
Only if-an interest in immovable pro- 
Perty is transferred by an instrument, 
€xpress or otherwise, and that right was so 
granted by the owner of the land to enable 
the other person to use it for agricultural 
Purposes, he cannot claim right asa 
cultivating tenant as wull. l 


5. The question is whether in the instant 
case such an identified and identifiable 
interest in the land carved out-of a larger 
extent of land has been given to the first 
respondent and whether be could in the 
circumstances, be said to be in exclusive 
possession of the same to the exclusion of 
the petitioner; which possession would 
enable him to raise banana plants 
therein and enjoy the banana usufructs 
therefrom. 


6. The Special Deputy Collector who 
heard the first appral rightly referred to 
the fact that as the parties agreed. to have 
mixed crops in the land, in the sense, 
that both the. petitioner and the first 
tespondent could cultivate on the same 
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land and as this is a case in which inter 
cultivation of-crops was possible and was 
agreed, and as there was no possibili 
to demarcate or define -in clear te 
the land on which the first responden 
could plant banana trees and enjoy th 
usufructs therefrom,-the respondent would! 
not be entitled to a relicf of recognition! 
as a tenant under ` section 2 (aa) of Act 
XXV of 1955. The Special Deputy 
Collector also found as a fact that the 
first respondent admitted before the 
Record Officer that there were coffue and 
banana crops in the suit Jands when the 
first respondent took the lease. This 
admission is a įlcar pointer to the fact 
that the parties intended that the totality 
of the land was to be subjected to multi- 
cultivation, or, at any rate, to inter-culti- 
vation, as pointed out by the Special 
Deputy Collector. The petitioner could 
raise fruit bearing trees and coffue planta- 
tions. Th: first respondent could equally 
raise within the available space in the 
land, banana plants. and enjoy the 
usufructs thercfrom. All these factors put 
together do not createa defined interest 
over a demarcated picce of land in the 
total extent of 11 acres and odd owned by 
the petitioner. “In these circumstances, I 
am of the view that no interest in the land 
has been carved out and transferred by 
the instrument dated 17th November, 
1966. aa 


7. The learned Counsel for the first 
respondent invited my attention to two 
decisions of single Judges of our Court, 
namely Muthuraje v. Rajarathinam) and 
Arumuiha Vettian v. -Angamuthu Nattar?. 
In the first case, Anantanarayenan, J., as 
he then was, keld: the vicw that a person’ 
who takes land on lease for enjoyment of 
the usufruct of the casbewnut plantation 
therein is a cultivating tenant within the 
meaning of the old definitión.: In the 
second case, Srinivasan, J., went a step 
further and held that if a person is entitled 
to usufruct from the trees spread over a 
period of time‘during which period the 
usufruct grew out of the soil, then the 
right to collect the usufruct isin the nature 
of immovable property and would accord- 
ingly amount to a lease. Before Srini~ 





_}- LLR. (1960) Mad, 826: (1960) 2 MLJ. 
2. (1965) 1 M.L.J. 170. 
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_wasan, J., the Division Bench decision of 
our Court reported in Govindaswami V. 
Mahalakshmi Ammal!, was also cited. 
But the leamed Judge was of the view 
that the question that arose before him 
was not dircctly dealt with therein. 


3. But the case more apposite for our 
purpose is the Bench decision reported 
în Govindaswami v. Mahalakshmi Ammal! 
Ramachandra Iyer, C.J., delivering the 
judgment of the Beach held, unde: similar 
‘circumstances, that the ‘right created 
under the deed was only in respect of the 
trees. In the course of the judgment, 
the learned Chief Justice obcerved that 
the provision in the agrecment that the 
person would be entitled to repair the 
Jand so as to render it useful for obtaining 
the produce would. seem to imply that no 
interest in land was created, for if such a 
right or interest was intended to be crea- 
ted under the document, there was no 
necessity for this clause at all. With 
respect, I adopt all these observations 
and apply the same to the facts of our 
case. In the agreement between the 
parties, both have agreed to jointly culti- 
wate the land. It is, therefore, possible 
to conccive of situations where the physi- 
cal agricultural operations are carried on 
in the land not only by the pstitioner to 
the exclusion of the first respondent and 
reciprocally by the first respondent to the 
exclusion of the petitioner, but simulta- 
neously by both. If, therefore, both the 
Jandlord and the tenant could enter upon 
the land, and concurrently and jointly 
carry on agricultural operations for the 
benefit of them-elves, it cannot be said, 
even in those circumstances, that an inter- 
est in a specificd land was transferred by 
the landlord to the tenant. It would be 
impossible to find out or carve out from 
the total land as to what portion has been 
definitely leased out, as- contended by 
the first respondent. This position, 
though noticcd by Srinivasan, J., was not 
followed since the learned Judge- was of 
the view that the question which arose 
before him was diffurent. In any event, 
the Division Bench judgment binds mie 
and the ob‘ervations thercin coupled with 
the facts which are not disputed ard dealt 
with by me compel me to hold that the 
order of the second respondent presents 
Pa CO ee ee ee 


4. (1963) 2 M.L.J. 137. 
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an apparent error which has to be set aside 
by the issue of a rule ‘under Article 226 
of the Constitution. 


g. Ifthe first respondent has not surren- 
dered possession as contended by the 
petitioner, and if he is in possession, then 
it necessarily follows that the petitioner 
has to avail herself of the provisions of 
law to evict the first respondent from the 


- Jand. 


10. This petition is, therefore, allowed, 
No costs. 


P.S. P. ——- Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

(Special Original TL) 
Present:—M.M. Ismail, F. 
Periaswami Petitioner? 
v. 


Rangaswami and others 
: Respondents. 


Tamil Nadu Panchayats (Conduct of Election 


-af President of Village Panchayats) Rules 


(1970), rule 19 (2)—Election of President— 
Marking of billot paper—One seal on scissors 
and cnother faint one partly in the cage of 
squirrel and partly on the border—Whether 
valid vote—Intention of the voter. 


Scissors was the symbol of the petitioner, 


-while the squirrel was the symbol of the 


Ist respondent. In one vote, there was 
one seal on the scissors and another a faint 
one, partly in the cage of squirrel and 
pattly on the border. The Election 
Tribunal rejected this ballot paper. This 
was challenged by the petitioner. i 


- Held: Apaxt from the fact that the Election 


Tribunal had not recorded any finding 
with reference to‘the second proviso to 
rule 1g (2) of the Tamil Nadu Panchyats 


‘(Conduct cf Election of President of 


Village Panchayat) Rules, 1970 that 
from the way the paper was marked it was 
not possible to bold that the intention 
was to vote for a particular candidate, the 
very statement with regard to the nature 


—_—_——— 
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of the marking extracted from the order 
of the Election Tribunal, with reference 
to the ballot paper in question clearly 
showed that the intention of the voter 
was to vote for the symbol “ Scissors ” 
Therefore, looked at from any point o í 
view, the rejection of the ballot paper cast 
in favour of the petitioner herein by the 
Election Tribunal could not be justified. 


. [Paras. 4 and 5]+ 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
issue a.writ of. certiorari calling for the 
récords relating to the order of the third 
respondent herein dated 1st February, 
1973 and made in O.P. No. 46 of 1972-0n 
his file and quash the said order and mad: 

therein. i 


M.K. Nambiar for M]s. S. Balathandapani 
and M.N. Krishnamani, for Petitioner. 
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of votes and that therefore a fresh election 
should be held. Itis to quash this order 
that the present writ petition has been 
filed under Article 226 of the Constitu- 


_ tion of India. . f 


2. Mr. M.K. Nambiar, learned Counsel 
for the petitioner, contends that the 
rejection of some of the vòtes cast in 
favour of the petitioner by the Election 
Tribunal is clearly erroneous on the face 
of it and even if the Election Tribunal 
is found to have erroneously rejected one 
ballot paper cast in favour of the petitioner, 
that will put an end to the equality found. 
by the Election Tribunal and make the 
votes obtained by the petitioner herein. 
higher in number than those obtained 
by the, first respondent and consequently 
the election petition filed by the first 
respondent herein would have to be dis- 
missed. In support of this contention, 
the learned Counsel places strong reliance 
on one ballot paper dealt with by the 


- Election Tribunal. That is the ballot 


R. Balasubramaniyan, for Respondents. 


The Court made the following 


Orver:—The petitioner was elected .as 
the President of the Pudupalayam Village 
Panchayat in the elections held on 28th 
July, 1970, respondents 1 and 2 herein 
having been defeated. The first respon- 
dent herein preferred an election petition 
namely, O.P. No. 36 of 1970 on the file 
of the Court of the District Munsif of 
Ariyalur to set aside the election of the 
petitioner. The Election Tribunal by an 
order dated 16th June, 1972, set aside the 
election of the petitioner and declared 
the first respondent herein as the duly 
elected President. Against the said 
order, the petitioner filed a writ petition 
namely W.P. No. 1588 of 1972 (Periaswamy 
v. Rangaswamy and 2 others) on the file 
of this Court praying for the issue of a 
writ of certiorari to quash the same. The 
said writ petition was allowed on ist 
August, 1972 and the Original Petition 
No. 36 of 1970 itself was remanded for 
fresh disposal. The said: O.P. was 
numbered as O.P. No. 46 of 1972 before 
the. Principal District Munsif, Tiruchira- 
palli, and the said Election Tribunal by 
its order dated 1st February, 1973, after 
recounting the votes came to the conclu- 
sion that the petitioner and the first 
respondent had obtained an equal number 


paper bearing No. 926866. With regard 
to this ballot paper, what the Election 
Tribunal says is this: 


“In vote No. 926866, there is one seal on. 
the Scissors and another a faint one, 
partly in the cage of Squirrel and 
partly on the border. It is clear that 
these votes have to be rejected.” 


It must be pointed out at this stage that 
the Scissors was the symbol of the peti- 
tioner, while the Squirrel was the symbol! 
of the first respondent. Consequently, 
if the conclusion of the Election Tribuna} 
is erroneous with regard to vote No. 
No. 926866 it will follow ‘that that vote 
will be a valid vote cast in favour of the 
petitioner herein and therefore the peti- 
tioner’s total number of votes will be 
higher than the votes obtained by the 
first respondent even -after recount and 
hence the petitioner would have been 
validly elected as the President of the 
Panchayat. Counting of votes is provi- 
ded for in rule 19 of the Tamil Nadu 
Panchayats (Conduct of Election of 
President of Village Panchayat) Rules, 
1970. Sub-rule (2) of rule ig states as 
to when a ballot paper shall be rejected. 
According to that rule, 


“A ballot paper shall be rejected— 
(a) if it bears any mark or writing 
by which the elector can be identified, or 


L 


{b) if no vote is recorded thereon, or 


(c) if votes are given on it in favour of 
more than one candidate, or 


(d) if the mark indicating the vote 
thereon is placed in such manner as to 
make it doubtful to which candidate 
the vote has been given, or 


(e) if it is a spurious ballot paper, or 


(f) if it is so damaged or mutilated that 
its identity as a genuine kallot paper 
cannot be established ; or 


(g) if it bears a serial number, or is of 
a design, different from the serial 
nüumbers,or, as the case may be, design 
of the ballot papers authorised for use 
at the particular polling station, or 


(h) if it does not bear the distinguishing 
mark which it should have borne 
under the provisions of sub-rule (2) 
of rule 13, or 


(i) if it does not bear the signature of 
the Presiding Officer on the reverse 
side: 


Provided that where the Chief Presiding 
Officer is satisfied that any such defect 
as is mentioned in clause (g), clause (k) 
or clause (i) has been caused by any 
mistake or omission the ballot paper 
shall not be rejected merely on the 
ground of such defect: 


Provided further that a ballot paper 
shall not be rejected merely on the 
ground that the mark indicating the 
vote is indistinct or made more than 
once, if the intention that the vote shall 
be for a particular candidate clearly 
appears from the way the paper is 
marked.”’ 


The case of the learned Counsel for the 
petitioner is that the second proviso 
extracted above clearly shows that a ballot 
paper shall not be rejected merely on the 
ground that the mark indicating the vote 
is indistinct or made more than oncs, if 
the intention that the vote shall be for a 
particular candidate clearly appears from 
the way the paper is marked. His further 
case is that the statement of the Election 
Tribunal with regard to vote No. 926866 
extracted already shows that the said 
vote cannot be rejected and that as a 
matter of fact even the Election Tribunal 


PERIASWAMI 9. RANGASWAMI (Ismail, J.) ‘Ti 


has not recorded any finding with regard. 
to that vote that the same has to be 
rejected because the intention that the vote 
shall be for a particular candidate did not 
clearly appear from the way the paper is 
marked. A perusal of the order of the 
Election Tribunal shows that with regard 
to each one of the so-called doubtful votes, 
the Election Tribunal has referred to the 
manner of marking on the ballot paper 
and has recorded as finding with refer- 
ence to the proviso extracted above, namely 
whether the intention clearly appeared 
from the way the paper was marked or 
not. On that basis, certain doubtful 
ballot papers have been counted in favour 
ofthe first respondent himself. ` As far as 
the ballot paper bearing No. 926866 is 
concerned, there is no finding by the 
Election Tribunal that from the way the 
paper is marked, it is not possible to. 
gather the intention that the vote was for a. 
Particular candidate and therefore it 


has to be rejected. Simply after referring: 


to the fact that one seal is on the Scissors 
and another, a faint seal, is partly in the- 
cage of Squirrel and partly on the border,,. 
the Election Tribunal has chosen to reject 
the ballot’ paper. In my opinion, this. 
action of the Election Tribunalis not in: 
accordance with the rules. 


á Mr. Nambiar in this context drew 
my attention to the relevant provisions 
of the English Jaw as extracted at 
pages 198-199 of the Powers, Duties and 
Liabilities of aa Election Agent and of a. 
Returning Officer by Frank R. Parker, 
Sixth Edition and also the illustration 
found at page 213 of that edition: The- 
said illustration is as follows:— 


Cottage, Taplow, in the 
County of Bucks, Esquire 


LAWSON | 
* HARRY LAWSON WEBSTER |; 
I LAWS ON, Oakney i 

i 


MASTER 
2. THOMAS WILLIAM CHESTER 
MASTER, Junior ! 
The Abbey, Cirencester, Esquire 


Thus, it will be seen that in the above 
illustration, there is one clear mark against 


2 


the name of Lawson and there is another 
mark on the border projecting into the 
column Icft for the other candidate Master. 
‘With icference to such an illustration it 
was held: we ` 


“If a good cross is added to that 
whose intersection is exactly on the line 
‘between the compartments of the paper, 
the former corrects the uncertainty of 
the latter (Cirencester, Jan. 1893)..” 
In my opinion, this illustration directly 
applies to the facts of this case. 










Apart from the fact that the Election 
ribunal has not recorded any finding 
ith reference to the second proviso to 
rule 19-(2) extracted already that from 


to vote for-a particular candidate, the 
ery ‘statement with regard: to the nature 
f the marking extracted already from 
the crder of the. Electicn-Tribunal with 
ference to the ballot paper in question 
clearly shc ws that the intention of the voter 
as to vote for the symbol ‘‘Scissors’’. - 


{5- Therefore, looked at from any point 
lof view, the rejection of the ballot paper 
bearing No. 926866 cast in favour of the 
petitioner herein by the Election Tribunal 

‘cannot be justified. If so, by virtue of 
this conclusion, the petitioner would have 
‘got mcre votes than the first respondent 
‘herein even after recount and conse- 
quently the election petition should have 
been dismissed. 


§. The. result. is,-the writ petition -is 
allowed and the order of the Election 
‘Tribunal dated 1st February, 1973 in 
‘O.P. No. 46 of 1972 is quashed and the 
‘said O.P. will stand dismissed. There 
will be no order as to costs. 


S.J: “- Petition ailowed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) ; 


Present:—K. S. Venkataraman and ÈN. 
Mudaliyar, FF. =s ` 


K. M. Ramalinga Nadar and another 
: i ooe - Petitioners* 


a. 


The Collector and Additional District 
Magistrate (J), Kanyakumari Dis- 
trict. - '* + ee Respondent. 


Maintenance uf Internal Secur'ty Act (XXVI 
of 1971), section 3 (2) (b) read with section 
3 (1) (a) (iii)—Past proximate conduct of 
smuggling rice from one district to another— 
If and when can be the basis for detention under. 


The Sxzpreme Court in Nagen Murmu v. 
State of West Bengal, (1973) Crl.L.J. 667: 
ALR. 1973 S.C..844, has held that past 
proximate conduct of a person is a 
relevant factor for ordering detention if 
it has a rational connection with the 
necessity of detention. [Para. 12.) 


In -the instant case the instances 
averred against two detenus were 
as old as 8th July, 1971, īst Scptem- 
bor, 1971, 11th September, - 1971 
and zgth November, 1971. Taere was no 
averment that the lorries b:lougiig to 
the two detenus wore, employed by 
A (alleged absconding associate of the 
detenus) during 1972 and 1973 upto the 
date of detention viz., 4th October, 1973. 
Nor was there .anythiag to show that-in 
regard to the six instances ii which A 
was implicated stretching over. from 4th 
Novemb:r, 1971 to 30th January, 1973, 
any onc of ths two detenus was involvéd 
in any sense whatever.. The efflux of 
time and the consequential interrugnum 
from 29*hNovemb=r, 1971 to 4th October, 
1973 so far as one of the detenus. was 
concerned and from 11th Septembr, 1971 
104th Octobr, 1973 so far as the other de- 
tenu was concerned could not b» treated. as 
furnishing a close proximity to, or connec- 
tion with, the smuggling activities of A. 
The instances which the two detenus weré 








. *W.P. Nos. 5711 and 5712 of 1973. - 
i g 22rd November, 1973: 
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involved ate far too remote for the purpose 
of raising any rational and reasonable 
inference of any apprehension of repetition 
of such act as to justitfy thcir detention. 

: Para. 14.] 


Case referred to :— 


Nagen Murmu v. The State of West Bengal, 
(1973) Crl. L.J. 667: A.I.R. 1973 S.C. 
844. i 

Petitions under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed in each of the Pctitions 
the High Court will be pleased to issue a 
writ of habeas corpus in each for the 
production before the High Court,.Madras 
the persons C.H. Dhas and C. Wilson 
respectively, the detenus in Central Jail 
at Palayamkottai to be dealt with accord- 
ing to law and direct that they be set at 
liberty. : 


V.P. Raman, N.R. Ghandran and` Jyothi 
Balasundaram, for Petitioners. 


The Public Prosecutor, for Respondent. 


The Judgment of the Court was delivered 
by 

K.N. Mudaliyar, 7.:—These two writ peti- 
tions refer to the detention of G.H. Dhas 
. and G. Wilson who are detained in the 
Central Jail, Palayamkottai respectively. 
Ramalinga Nadai and Jesudhas are the 
two petitioners praying for a direction 
from .this Court that the two detenus 
may be released from detention. 


2. The Collector and Additional District 
Magistrate (I) of Kanyakumari District 
passed a composite order of detention of 
three persons Arthur Hendrose alias 
Manthri, Q.H. Dhas alias K.C. Dhas alias 
Rajan and G. Wilson under section 3 (2) 
(b) read with section 3 (1) (a) (iii) of the 
Maintenance of Internal Security Act, 
1971 (Central Act XXVI of 1971). C.H. 
Dhas and C. Wilson were arrested and 
detained, but Arthur Hendrosc is abscond- 
ing and he is not yet apprehended. 


3. Itemerges from the record that-Arthur 
Hendrose and C.H. Dhas are the sons of 
one Haridoss. . Q. Wilson is the brother 
of the said Haridoss. 


4. Arthur Hendrose is the owner of 
lorry KLV : 7153 styled as ‘Adam’, 
10 


T.M.C.' 9047 styled as ‘Peace’ which 
was later on _re-registered under regis- 
tration No. KLV: 7470 ‘Brothers’ and 
the lorry bearing No. MDF: 3148 styled 
as ‘Thilaga Transport’. The name of the 
lorry KLV 7470 was later altered as 
‘Adham’ which was subsequently changed, 
as ` ‘Vijayalakshmi’. 


5. C.H. Dhas, the elder brother of 
Arthur Hendrose is the owner of the 
lorry MDK: 3144 styled as ‘Vijaya- 
lakshmi, and KLT 8577 styled as ‘Peace’ 


6. C.Wilson is the younger brother of 
Haridoss. He is the owner of the lorry 
KLV 5018 styled as ‘C. Wilson’? which 
was later on changed as ‘Geethamalar’. 
(Haridoss is the father of Arthur Hendrose 
and C.H. Dhas. . He is the owner of the 
lorry KLV 3234. Haridoss is not the 
subject-matter of any detention order) 


7. It emerges from the impugned deten- 
tion order that C.H. Dhas is implicated 
in the incident that occurred on 4th 
November, 1971, 1st September, 1971 
and 29th November, 1971. These 
incidents are the subject-matter of crimes 
registered in ` Crime No. 895 of 1971 of 
Thakkalai police station under clause 
3 of the Southern States (Regulation of 
Export of Rice) Order which was then 
pending trial and in Crime No. 916 of 
‘1971 of Kuzhithurai police station under 
clause 3 of the Southern States (Regu- 
lation of Export of Rice) Order and 
section 426, Indian Penal Code and 
section 77 read with 112 of the Motor 
Vehicles Act and in Crime No. 951'of 1971 
of Thakkalai police station under clauses 
2and gofthe Southern States (Regula- 
tion of Export of Rice) Order which’ 
is under investigation respectively. 


8. C. Wilson also is directly concerned 
in two incidents that. occurred on 8th 
July, 1971 and 11th September, Ig7I in 
Crime No. 325 of 1971 of Arumani police 
Station under clause 3 of the Southern 
States (Regulations of Export of Rice) 
Order, 1964 read with sections 3 and 7 
of the Essential Commodities Act and 
section 307, Indian Penal Code which 
1s now pending trial before the Additional 
I Class Magistrate, Kuzhithutai in crime 
No. 922 of 1971 of Kuzhithurai police 
station under clause 3 of the Southern 
States (Regulatioas of Export of Rice) 
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Order, 1964 read, with section 3 and 7 of 
the Essential Commodities Act which 
ended in acquittal for want of legal 
evidence, respectively. . . . 


g. The further averment in the order 
of detention against C.H. Dhas (detenu) 
is that he was found travelling and 
smuggling 100 bags of rice from Tamil 
Nadu to Kerala State in a lorry MDK: 
3148 styled as ‘Thilaga Transport’ belong- 
ing to Arthur Hendrose on 4th Novem- 
ber, 1971, „He was chassed and arrested 
and a case was then pending on the date of 
the detention order, Two other instaaces 
of the same kind in which C.H. Dhas was 
involved were said to have occurred .on 
ist September, 1971 and 29th November, 
1971.. These two instances have been 
elaborately described in the body of the 
detention order.. 


The allegation agaiast C. Wilson is that 
on 8th July, 1971 his lorry KLV: 5018 
dashed against-the check-post and entered 
into Kerala State. In this case, G. 
Wilson applied for the return of the lorry 
from ‘the - Court of the Additional I 
Class Magistrate, Kuzhithurai and took 
delivery of it on furnishing security. 
On 11th September, 1971 the same lorry 
belonging to C. Wilson- bearing registra- 
tion No: KLV : 5018 was sighted by the 
revenue staff entering into Kerala State. 
At the sight of the Police party the driver 
of the lorry-stopped the vehicle and esca- 
ped from the spot. But the lorry was 
found to contain 10 bags of rice. G. 
Wilson was not directly involved in the 
crime, but his- lorry contained 10 bags 
of rice which was attempted to be smugg- 
ie into Kerala State from Tamil Nadu 
tate. 


xo. The gravamen of the complaint 
against the two detenus, G.H. Dhas and 
C. Wilson (and Arthur Hendrose) is that 
all the three persons have been smuggling 
rice from Tamil Nadu to Kerala State 
with the help of their close associates and 
lorry drivers and agents .and therefore 
they have been indulging in acts prejudi- 
cial to.the maintenance of supplies and 
services essential to the community. 


11. The , respondent averred in his 
counter-affidavit that:the two detenus, 
Arthur Hendrose and Haridoss are leading 
a joint family system of life with mutual 
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understanding to help one another in theif 
activities of smuggling rice, foodgrains 
and other essential commodities from 
Tamil Nadu to Kerala State. They are 
all residing very close to the Tamil Nadu 
border. With the active connivance of 
a net work of unauthorised dealers and 
agents of Kanyakumari District like Thiru 
Kolappan Chettiar of Kottar these persons 
are dealing in smuggling of rice from 
Kanyakumari District in Tamil Nadu to 
Kerala State. According to the respon- 
dent, the said ‘persons are. dealing in 
black-marketing and smuggling jointly by 
owning different lorries in their individual 
names. The. petitioners refuted the 
averment of the respondent that they are: 
living as a joint family. But the respon- 
dent reiterated the averment that they 
are living as a joint family; they are all 


_ living together in one and the same premi- 


ses and they are all carrying on illicit 
transactions jointly. The respondent fur- 
ther stated that though the.instances relat- 
ing to the detenus C.K. Dhas and C. 
Wilson related ‘to the year 1971, there 
are telling circumstances connecting them: 
with the illicit transport of rice from Tamil 
Nadu to Kerala State as stated in the 
grounds of detention. 


12. The main argument advanced by 
the learned Counsel on behalf of the 
detenu that the two detenus . have not 
employed ‘their lorries in the smuggling 
activities from the end of 1971 and there 
is no reasonable nexus between, the activi- 
ties of the two detenus and the detention 
order and that the order of detention 
itself treats Arthur Hendrose as the villain 
of the. piece and that the averment that 
the two detenus and Arthur Hendrose 
are leading a joint family system of life 
is without any basis. The learned 
Counsel further reinforced his argument 
by relying on the rationale found: in the 
judgment of the Supreme Court in 
Nagen Murmu v. The State of West Bengal’, 
The Supreme Court of India held that, 
past proximate conduct of a person is a 
relevant factor for ordering detention if it 
has a rational connection with the neces- 
sity of detention and that the detention 
for a two-year-old solitary incident must 
fail. 


——— aa 


1, (1973) Crl.L.J. 667: ALR, 1973 S.G. 844, 


if] 


19. -In the Supreme Court case, we: 
notice that the detenu raided the house of 
one Jiban Krishna Das, shot the house- 

owner to death, looted cash arid ornaments 

worth’ about Rs. 2,300 and set ‘fire to his 

house:- These offences are bound to be 

sporadic in their nature and not recurrent 

often: There is no likelihood of repetitive 

proclivities in a detenu to commit such 

offences. -The activities of smuggling 

and such various instances’ constitute a 

continuous thread spanning over a number 

of years like, for example, the instances 

cited against Arthur Hendrose in the deten- 

tion order in question. Nevertheless, we 

can act on the reason behind the Supreme 

Court judgment by applying the same 

to the facts relating to the two detenus. 


x4. Undoubtedly, the instances averred 
against the two detenus are as old as 8th 
July, 1971, 1st September, 1971, 11th Sep- 
tember, 1971 and 29th November, 1971. 
We do not- find any averment that the 
lorries belonging to the two detenus were 
either employed by Arthur Hendrose- 
during’ 1972 and 1973 upto thé date 
of - detention ` viz, 4th October, 1973. 
Nor do we find that in regard to thie six 
instances in which - Arthur Hendrdse is 
implicated stretching over from 4th 
November, 1971 to goth January, 1973, 
any one of the two detenus is involved 
in any sense’ whatever: The efflux of 
time and the consequential interrognum 
from 2gth November,'1971 to 4th’ Octo- 
ber, 1973 (so far as G.H. Dbas is con: 
cerned) and from 11th September, 1971 
to 4th October, '1973 (so far as C. Wilson 
is concerned) cannot be treated as furnish- 
ing a close proximity. to, ‘or connection 
with; the smuggling activities of Arthur 
Hendrose. The instances ‘in which‘ the 
two, detenus-are involved are far too 
remote for the purpose of raising any 
rational and reasonable inference of any 
apprehension of a repetition of such an 
act so as’ to justify: their detention. 


15. We direct that. the two . detenus, 


Q.H. Dhas: and C. Wilson, be set at 
liberty. .. : > 
V.K. Petitions allowed, 
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IN. THE HIGH COURT: OF JUDICA- 
TURE AT MADRAS. a 


(Special Original Jurisdiction.) 
Present:—M.M, Ismail, F. 


Shri Yaralagadda Venkanna Chau- 
dary ~ Petitioner* 


U. 


The Union of India represented by 
the Under Secretary to Government 
Ministry of Defence, New Delhi. 

: Respondent. 


Interpretation of Dacument—Lease—Land in 
Cantonment area—Lease deed executed in 1901— 
Form B of Cantonment Code, 1899—Gondi- 
tion XXVII—Reference to Local Government— 
State Government or Central Government— 
Government of India Act (1935), section 313. 


Under a lease deed executed on grd 
August, 1901, in relation to land in a cans. 
tonment area the Central Government 
resumed the leasehold interest acting 
under Condition XXVII of the lease. The - 
assignee of the lessee contended that the 
local Government referred to in Condition’ 
XXVII will not include. the Central. 
Government and it would mean only the- 
State Government and the power of 
resumption not having been exercised by 
the State Government but only ‘by 
the Central Government, the said ‘order 
of resumption was illegal. 


Held: It was not disputed that the can- i 
tonment with the lands therein, was a` 
matter within the exclusive legislative. 
competence of the Indian Legislature. 
under the Government of India Act, 
1935. Consequently a _ conjoint, read. 
ing of sub-scctions (1) ‘and (2) of 
section 313. clearly -postulated that 
after the coming into force of Part III of 
the Government of India Act of 1935 
on and with effect from ist April, 1937 it 
was the Governor-General in-Council who 
had the executive authority over the 
land in question. That was the position 
till the coming into force of the Constitu- 
tion of India. The only point for con-. 
sideration was whether there was anything 
in the Gonstitution of India to change that 
a ee . 
*W.P, No. 1740 of 1971, 22nd November, 1973, 
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position and substitute the State Govern- 
ment in the place of the Governor- 
General-in-Council. The Union Govern- 
ment had taken the place of the 
Governor-General in Council under the 
provisions of the Constitution and 
therefore now it was the Central Govern- 
ment which would exercise the powers 
of the local Government as contemplated 
by Condition XXVII of the lease in 
question. Hence the Central Govern- 
ment was competent to resume the lease- 
hold right as it had done pursuant to its 
powers under Condition XXVII of the 
agreement. [Para. 4.] 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased. to issuc a writ of certiorari calling 
for the records of the respondent relating 
to his order dated 5th May, 1971 and 
made in No. 701/179/L/L & C/70/2878/D 
(Lands) and quash the same as illegal 
and without jurisdiction. 


R. G. Rajan, for Petitioner. 
K. Alagiriswami, for Respondent. 
The Court made the following 


Orver:—Admittedly an extent of 9-72 . 


acres of land belonged to the Secretary 
of State for India in Council and it was 
granted on lease in Form B of the Canton- 
ment Code, 189g, under a lease deed dated 
srd August, 1901 in. favour of one Malik 
Mohideen Hossain Khan Sahib son of 
Malik Mahomed Tecky Ali Khan Sahib, 
The petitioner herein claims to be an 
assignce of the interest of the lessee in 
respect of the land in question. The 
Government of India, in the Ministry 
of Defence, by an order dated 5th May, 
1971 resumed .the leasehold interest in 
respect of an extent of 5-32 acres of land 
under Condition XXVII of the lease and 
offered a sum of Rs. 507 as the value of 
the erections standing on the land. The 
Writ Petition has been filed praying for 
the issuc of a writ of certiorari to quash this 
order of the Government of India. 


2. - The principal question that is urged 
before me by the learncd Counsel for 
the petitioner is that under the lease 
dated 3rd August, 1901 resumption can 
be effected only by the local Government 
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and not by the Government of India 
Condition XXVII is that 


“the local Government may resume 
the land or any portion thereof at any 
time after giving one month’s notice 
in writing andon payment of compensa- 
tion for such buildings standing on the 
land or portion thereof as shall have 
been erected under proper authority. 
If there shall be any dispute as to the 
amount of such compensation. the same 
shall be referred to a committee of 
arbitration which shall be constituted 
as provided mn Chapter XX of the 
Cantonment Code, 1899, and the lessee, 
lus heirs, executors, administrators, 
representatives and assigns shall be 
bound by the decision of the committee 
of arbitration.” 


Mr. RG. Rajan, learned Counsel for the 
petitioncr contends that the local Govern- 
ment referred to in Condition XXVII 
will not include the Central Government 
and it will mean only the State Govern- 
ment and the power of resumption not 
having bcen exercised by the State 
Government but only by the Central 
Government, the said order of resumption 
is illegal. 


g. In my opinion, the above said argu- 
ment is misconceived. As I pointed 
out already, the lease is dated 3rd August, 
1go1 and the leasc admittedly was entered 
into by the Secretary of State for India in 
Council being the owner of the land. 
At the time when the lease was entered 
into the form of Government in this 
country was unitary in character and all 
the powers were exercised iv relation to 
the administration of India only by the 
Secretary of State for India in Council 
and the concept of local Government with 
reference to the Government of Provin- 
ces was only in terms of the devolution 
rules and not on the basis of any Coustitu- 
tional arrangement. Therefore, what 
exactly the connotation of local Govern- 
ment occurring in Condition XXVII 
is has to be gathered with reference to the 
subsequent changes that took place in the 
Constitutional set up in the governance 
of the country. By section 2 (1) of the 
Government of India Act, 1935 


“all rights, authority and jurisdiction 
herctofore belonging to His Majesty 


If} 


the King-Emperor of India, which 
appertain or are incidental to the 
Government of the territories in India 
for the time being vested in him, and 
all rights, authority and jurisdiction 
exercisable by him in or in relation to 
any other territories in India, are 
exercisable by His Majesty, except 
in so far as may be otherwise provided 
by or under this Act, or as may be 
otherwise directed by his Majesty.” 


Sub-section (2) of this section stated: 


“The said rights, authority and jurisdic- 
tion shall include any rights, authority 
or jurisdiction heretofore exercisable 
in or in relation to any teriitories in 
India by the Secretary of State, the 
Secretary of State in Council, the 
Governor-General, the Governor- 
Gencral in Council, any Governor or 
any Local Government, whether by 
delegation from His-Majesty or other- 
wise”. 
Thus the effect of sub-section (1) of 
section 2 read with sub-section (2) 
thereof, of the Government of India 
Act, 1935 was to transfer all the powers 
of the Local Government also to His 
Majesty except in so far as the same was 
directed to be exercised under the provi- 
sions of the Government of India Act, 
1935. Admittedly, the land in question 
is situate in the cantonment area of 
St. Thomas ‘Mount which belonged to 
the Secretary of State for India in Council 
at the time when the lease was entered 
into and belonged to the Government of 
the Federation as contemplated by the 
Government of India Act, 1935. Section 
1770fthe Government of India Act, 1935 
provided for the performance of the 
existing contracts. In sub-section (1) 
of that section it is stated: 


“ Without prejudice to the special 
provisions of the next succeeding 
section relating to loans, guarantees 
and other financial obligations, any 
contract made before the commence- 
ment of Part III of this Act by, or on 
behalf of, the Secretary of State in 
Council shall, as from that date— 


(a) if it was made for purposes which 
will after the commencement of Part 
III of this Act be purpose of the Govern- 
ment of a Province, have effect as if 
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it had been made on behalf of that 
Province and 


(4) in any other case have effect as if it 
had been made on behalf of the Federa- 
tion.” 


Having regard tothe admitted fact that 
the lands in question are in cantonment 
area it is indisputable that the lands were 
used for the purpose of the Federation of 
India and consequently under the terms 
of section 177 (1) (b) of the Government 
of India Act, 1935 the Central Govern- 
ment must be deemed to be the party 
to the contract as far as the present lease 
is concerned. 


4. Part IIlofthe Government of India 
Act, 1935 dealing wih the Governors’ 
Provinces came into force with effect 
from 1st’ April, 1437 under Government 
of India (Commencement and Transitory 
Provisions) Order, 1936 and section 312 
provided that the provisions in that part 
shall apply in respect to the period elaps- 
ing between the commencement of Part 
III of this Act and the establishment of 
the Federation. Under section 313 (1) 
of the Act 


“Subject to the provisions of this Act 
for the time being in force, such execu- 
tive authority as is  hercinafter 
mentioned shall be exercised on behalf 
of His Majesty by the Governor- 
General in Council, either directly 
or through officers subordinate to him, 
but nothing in this section shall prevent 
the Indian Legislature from conferring 
functions upon subordinate authorities, 
or be deemed to transfer to the Gover- 
nor-General in Council any functions 
conferred by any existing Indian law 
on any Court, Judge or officer, or on any 
local or other authority.” 


Sub-section (2) of this section stated: 


“Subject to the provisions of this Act 
for the time being in force, the said 
executive authority extends— 


(a) to the matters with respect to 


which the Indian Legislature has 
under the said provisions powcr to 
make laws; _ 


(b) to the raising in British India on 
behalf of His Majesty of naval, military 
--or air forces, and to the governance 
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of His Majesty’s forces borne on the 
Indian establishment; 


(c) to the exercise of such rights, autho- 
_ rity and jurisdiction as arc exercisable 
by His Majesty by treaty, grant, usage, 
sufferance or otherwise ia and in rela- 
tion to the tribal areas; i 


It is not disputed that the cantonment 
‘|with the lands therein, is a matter within 
the exclusive legislative competence of 
the Indian Legislature under the Govern- 
ment of India Act, 1935. Consequently 
a conjoint reading of sub-sections (1) 
and (2) of section 313 clearly postulates 
that after the coming into force of Part 
TIT of the Government of India Act, 
1935 on and with effect from 1st April, 
1937 it was the’ Governor-General in 
Council who had the executive authority 
over the land in question. -That was 
the position till the coming into force of 
the Constitution of India. The only 
point for consideration is whether there 
is anything in the Constitution of India 
to change that position and substitute 
the State Government in the place of 
Governor-General in Council. The 
Union Government has taken the place 
lof the Governor-General’ in Council 
under the provisions of tne Constitution 
and therefore now, it is the Central 
Government: which can exercise the 
powers of the local Government as 
contemplated by Condition XXVII 
of the lease in question. Hence the 
Central Government was competent 
to resume the leasehold right as it has 
done pursuant to its powers under Condi- 
tion XXVII of the agreement. 


5. Mr. R.C. Rajan then contended that 
identical extent of land has been requisi- 
tioned by the Collector on 17th October, 
1964 in exercise of his powers under sec- 
tion 29 (1) ofthe Defence of India Act, 
1962 for the use of the Defence Depart- 
ment and consequently without derequisi- 
tioning it, the Government of India, 
cannot exercise its pow2r of resumption 
under Condition XXVII of the lease. I 
am of the opinion that there is absolutely 
no substance in this contention. The 
resumption of the interest conveyed to 
the petitioner herein by way of assignment 
in his favour by the original lessee, is not 
dependent upon the derequisitioning and 
the two are separate and independent 
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acts and the fact that the lands continued 
to be requisitioned under that Act will 
not affect the power or the authority 
of Central Government to resume the 
land under Condition XXVII of the lease 
in question. 


6. Under these circumstances, no case 
has been made out for interference with 
the impugned. order and, therefore, the 
writ petition fails and is dismissed. . No 
costs. 


S.J. 
IN THE HIGH COURT ‘OF JUDICA- 
TURE AT MADRAS. 

Present:—K.S. Venkataraman, F. 


K. Ramachandran (Occupier) M/s. 
Ravendra Mills Limited, Coimbatore 
and another Appellants* 





Petition dismissed. 
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Employees State Insurance Corpora- 
tion through the Insurance Inspector, 
Coimbatore. .. Respondent. 
and ; 
‘The Management of Selvaraja Mills 
Private Limited, Coimbatore 

.. Appellant 
v. 


The Employees State Insurance Gor- 

poration represented|by the Assistant 

Regional Director, Madras-4 
Respondent 


Employees State Insurance Act (XXXIV of 
1948), section 2 (a)—Employee—Mill manu- 
facturing yarn—Construction of buildings far 
expansion of existing factory—Workers engaged 
in construction—Whether within the definition 
of ‘employee’. i : 

Aworker engaged in the construction of 
a factory cannot be said to be employed 
on any work of the factory or any work 
incidental to such work. It could not 
even, be said that he was directly employed 
on any work connected with the work 
of the factory, because that would suggest 
that the factory had commenced work 
and the work was connected with the 
work of the factory. [Para. 18.] 


The work ofthe additional construction 
to house additional spindles would not 





of 1968. j 


*A.A. Q. Nos. 260 to 262 
j . _ 13th August, 1973, 
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certainly be work of the existing factory 
and would not be work incidental to the 
work of the existing factory. 


Therefore, any worker engaged in the 
construction of buildings put up purely 
to house additional spindles would not be 
an ‘employee’ within the meaning of 
_ Section 2 (9) of the Employees State 
Insurance Act. [Paras. 18 and 21.] 


Cases referred to :— 


E.S.I. Corporation v. G.H. Raman, (1957) 
1 L.L.J. 267; E.S.[. Corporation v. 
Ganapatia Pillai, (1961) 1 M.L.J. 1433 
Nagpur Electric Light and Power Go., Ltd. v. 
E.S.I. Corporation, (1967) 3 S.G.R. 92°: 
(1968) 1 S.C.J. 374: A.I.R. 1967 S.C. 
1364;' Mehalakshmi Oil Mills v. E.S.I. 
Corporation, (1970) 2 M.L.J. 549; E-S., 
Corporation v. Prabhulal Brothers, 86 L.W. 
101; Thiagarajan Chettiar v. E.S.I. Corpora- 
tion, Madurai, (1963) 2 M.L.J. 77: ALR. 
1963 Mad. 361; Gnanambikai Mills v. 
E.S.I. Corporation, (1970) 2 LLJ. 
233- . ‘ 


Appeals against the order of the State 
Employees Insurance (District Court) 
Coimbatore dated 17th April, 1968 and 
made in Proceedings Nos. 12 of 1966; 
3 of 1967.and'5 of 1967 respectively. 


M. R. Narayanaswami, for -Appellant. 


The Central Government Standing 
Counsel, for Respondent. 


The. Court delivercd the following 


JupcmenT:—These three appeals have 
been heard -together since they raise a 
common question of law and hence they 
are being disposed of by a single judgment. 
In each case the principal question is 
whether, when an additional building is 
constructed to ‘install: new spindles in an 
existing factory manufacturing yarn, the 


workers employed in the construction. 


of the new factory can be held to be 


employees within the meaning of the . 


expression in the Employees State Insu- 
rance <Act,. 1948, and the owner of the 
building is bound to pay contribution 
for insurance under the Act. ` 


2. A,A.O. No. 260 of 1968 arises out ofa 
petition (No. 12 of 1966) filed under sec- 
tion 75 (2) of the Employees State Insn- 
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rance Act, 1948, (hereinafter referred to 
as the Act) by the Employees ‘State Insu- 
rance Corporation to recover a sum ofa 
little over thousand rupees towards the 
employees’ contribution from Ravendra 
Mills Limited, for the period 1st January, 
1g61 to goth September, 1963. The 
Mills were manufacturing yarn engaging 
more than twenty persons and certainly 
constituted a ‘factory’ within the meaning 
of section 2 (12) of the Act. The Mills 
wanted to expand their manufacturing 
Capacity and certain buildings were.put 
up in that connection. The buildings 
also included a rest-house for the workers 
and a creche for the workers’ children. 
The rest-house and the creche would be 
useful even for the employees already 
employed in the existing factory. . For 
putting up these buildings some workers 
were employed. The Mills contended 
that these workers would not come within 
the definition of ‘employee’ in section 
2 (9) of the Act and that therefore, they 
were not liable to pay any contribution 
in respect of these workers. The .Emplo- 
yees State. Insurance Court, viz., the 
District Judge, Coimbatore, overruling 
their pleas, allowed the application of the 
State Insurance Corporation. Hence the 
appeal ‘by the Mills. 


g. A.A.O. No. 261 of 1968 arises out ofan 
application ‘No. 3 of 1967) before the 
District Judge, .Coimhatore, filed by 
Selvaraja Mills Private Limited, under 
section 75 of the Act for a declaration 
that they were not liable to pay a sum of 
Rs. 2,834 demanded by the State Irsur- 
ance Corporation. About 12,320 
spindles had been installed in the Mills. 
They wanted to cxpand the spindlage 
to 25,000 as permitted by the Govern- 
ment of India. For the purpose of hous- 
ing the additional spindles they put up 
constructions. They engaged a large 
number of workers to do the work. 
They contended that they engaged the 
workers through an independent contrac« 
tor and that they were not liable to 
pay contribution. in respect of those wor- 
kers. The learned District Judge over- 
ruled that plea-and dismissed their appli- 
cation. Hence. this appeal. oe 


4. A.A.O.No. 262 of 1968 arises out ofan 
application (No. 5 of 1967) filed by the 
Employees. State Insurance Corporation 
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against Sarguna Textiles for recovery of a 
sum of Rs. 510 for contribution under the 
Act. The contention of the Mills was 
that they put up the additional machinery 
for installing more spindles, that they 
employed the workmen through indepen- 
dent contractors, that the workers were 
not employees within the meaning of the 
definition under the Act and that they 
were not liable to pay contribution. That 
plea was overruled and the petition was 
allowed. Hence the appeal by the Mills. 


5. It will be seen that in all these cases 
the Mills constructed buildings to house 
additional spindles. The question ` for 
consideration is whether the workers 
employed in the construction of the build- 
ings would be employees within the mean- 
ing of section 2 (9) of the Act and whether 
contribution has to be paid in respect 
ofthem tothe State Insurance Corpora- 
tion. The features of the Act are well 
known but may be briefly recapitulated. 
As the name itself indicates the Act pro- 
vides for insurance against sickness 
and disablement of workers, It is mainly 
confined to factories, though it may be 
extended to other establishments. An 
employee himself has to pay contribu- 
tion and the employer also has got to pay 
contribution. The employer may collect 
‘the contribution from the employee, but 
he is responsible for paying the consoli- 
daied contribution to the State Insurance 
Corporation. The Act contemplates 
that only persons employed for a minimum 
period are qualified for the benefits of the 
Act. It is called the benefit period. 
Contribution has to be paid over a period 
preceding the benefit period and that 
period is called the contribution period. 
Each benefit period is taken as a-unit 
and, ifno benefit is claimed in that period 
that Japses. The next cycle of the con- 
tribution period and benefit period begins. 


6. Section 2 (9) of the Act, so far as, 


material for us, defines “employee” thus: 


(9) “Employee? means any person 
employed for wages in or in connec- 
tion with the work cf a factory or esta- 
blishment to which this Act applies, and 
(i) who is directly employed by the 
principal employer on any work of, or 
incidental or preliminary to or connec- 
ted with the work of ,. the factory or 


. establishment, whether such work is ° 
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done by the employce in the factory 
or establishment or elsewhere. 


7. Imay at once dispose of the contention 
of the Mills that the workers were employ- 
ed through an independent contractor. 
The available evidence clearly goes to 
negative that contention and goes to 
show that the workers: were employed 
directly by the Mills. I thereforc confirm 
the finding in that behalf given by the 
District Judge in each case. This brings 
us to the really important question, 
namely, whether when buildings are put 
up for expanding the manufacturing 
capacity of the Mills, any worker employ- 
ed for that purpose can be said to be a 
person employed for wages in or in con- 
nection with the work of a factory and 
is directly employed on any work of, or 
incidental or preliminary to or connected 
with the work of, the factory within the 
meaning of the definition which has 
been quoted, The question has to be 
decided in the light of the decisions which 
have interpreted the statutory provision. 
To start with, there is a decisioa of the 
Bombay High Court in E.S.I. Corporation 
v. C. H. Raman?, Gajendragadkar and 
Chainani, JJ. There the respondent 
Raman was cmployed in the administra- 
tive office of J.K. Chemicals Limited. 
J-K. Chemicals Limited were the 
occupiers of a factory called Eastern 
Chemical Company. They were situated 
in the same compound. - In the building 
of the factory itself there was a separate 
office for the factory, and this office looked 
after the conduct of the factory. The 
administrative office handled the sales 
of the goods manufactured in the factory, 
as well as goods imported from abroad, 
The learned Judges held, on the facts 
of that case, that the work in the adminis- 
trative office was not connected with the 
work of the factory and that therefore the 
respondent Raman was not liable to pay 
contribution under the Act. They 
observed : 


“The points raised before us by 
Mr. Desai in this appeal must be consi- 
dered on the facts which are admitted. 
and we propose to confine our decision 
to these special facts. It is not the 
case of the Corporation that the Eastern 
Chemical Company, as one company 
— a 


1. (1957,1 L.L..J 267. j 


ti) 


runs two departments, in one of which 
chemicals are manufactured and in 
another department the said articles 
are sold. Conceivably there may be 
factories which are started with the 
object of procducing goods as well as 
selling them. In the present case, on 
the facts admitted, the work of the 
factory, which is carried out in one 
building, begins with the collection of 
raw materials and ends with the pro- 
duction of chemical articles. The J.K. 
Chemicals Limited, looks after the sale 
of these articles. But it is significant 
that the J.K. Chemicals Limited, looks 
after the sales ofother imported goods 
as well and the work of this sale is car- 
ried on in the administrative office 
where the respondent is engaged.” 


8. It was contended before the learned 
Judges ‘that, in view of the definition ‘of 
“factory” in section 2 (12) of the Act, the 
administrative office also would be 
part of the factory. The definition of 
*‘factory’’, so far as material, is: 


“ ‘Factory’ means any premises includ- 
. ing the precincts thereof wherein 
twenty or more presons are working, 
and in any part of which a manufac- 
turing process is being carried on with 
the aid of power..... F 


9. The contention of the Gorporation 
was that it was sufficient that the manu- 
facturing process was being carried on 
in any part of the premises within which 
the administrative office was situated, 
The learned Judges dealt with the case 
on the assumption that the administrative 
office was a factory within the meaning 
of section. 2 (12) of the Act, but they 
went on to observe that the crucial ques- 
tion had yet to be decided, namely; “it 
would be necessary for the Court to 
hold that the respondent is an employee 
ect the meaning of section 2 (9) of the 
cto. 


10. The 
observed : 


learned -Judges further 


“We have no difficulty in accepting 
the argument that the policy of this 
Act was to enlarge the curb of emplo- 
yees and make the benefits of this 
Act available to a class of workers larger 
than the class included in the Indian 
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Factories Nevetherless, 
before the respondent can be said to 
be an employee within the meaning 
of section 2 /g) (i), it must be shown 
that he has been employed on any work 
of, or incidental or preliminary to or 
connected with the work of the factory. 
It is necessary to emphasize that on the 
facts admitted in this case it is not 
shown, that the work of the factory was 
to sell the products ofthe factory. The 
work of the factory in the present case began 
with the collection of raw materials and 
ended with the production of finished articles. 
If that be so, it would be difficult to 
accede to the argument that the work 
of selling the products of the factory 
was connected with the work of the 
factory.”’ (Italics is mine). 


1r. The above observations were quoted. 
with approval by a Bench of this Court 
(Rajamannar, C.J., and Veeraswami, J.) 
in E.S.I. Corporation v. Ganapatia 
Pillai, In that case the factory was the 
Lotus Mills Limited; and Lotus Agency 
(Private) Limited were their Managing 
Agents. The question arose about 
the liability to pay contribution in res- 
pect of seven persons employed in 
the office of the Managing Agents. The 
final decision was that only one of them 
could be said to be an employes within 
the meaning of section 2 (9) of the Act, 
because he alone was connected with the 
work of the factory and the other persons 
were not. After quoting section 2 (9), 
the learned Judges observe: 


“Now ‘the work’ which is the prime 
factor is the work of the factory, Factory 
means the premises wherein a manu- 
facturing process is being carried on. 
It follows that only persons who are 
in some manner or another connected 
with the said work, viz., manufactur- 
ing process, that can be said to be, 
‘employees’ within the meaning of the 
definition. There are no doubt the 
words, ‘incidental or preliminary to’, 
but both these have to be understood in 
coajunction with the words ‘with the 
work of the factory’. So the work 
done by the person in question should 
be work incidental or preliminary 
to the work of the factory as such.” 
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12. Applying the above test, the learned 
Judges observed: 


“Of the seven persons from whom 
contribution is demanded, in our 
opinion, only one of them, namely, 
Sri T.N. Kanthanathan, can be brought 
under the definition, interpreting its 
language as widely as we can. Sri 
Kanthanathan, disburses not only the 
pay of the officers and staff, but also the 
wages to the workers of the mill. It may 
be said that the payment of wages to 
the workers employed in the factory is in 
a sense incidental to or connected with 
the work of the factory..... Of the 
other persons sought to be made liable, 
it cannot be said in any sense that 
they are employed on any work of or 
incidental or preliminary to or con- 
nected with the work, of the factory. 
They are all persons employed in tke 
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case of E.S.I. Gorporation y. G. H. Raman. 
was cited before the Supreme Court on 
behalf of the company and the employees, 


but was merely distinguished, and the 
correctness of the decision was not doubt- 
ed. Their Lordships observe : 


“The case of the Employees’ Stat® 
Insurance Corporation v. Raman1, is 
distinguishable. In that case the com- 
pany had a factory and an administra- 
tive office. The office was situated 
in a building which was situated within 
the same compound in which the 
factory was located., The entire 
compound was surrounded by one 
compound wall. It was found that the 
work ofthe factory began with the 
collection of raw materials and ended 
with the production of finished articles 
and the work of selling the products 
was not connected with the work of the 


Managing Agents’ Office.’ ` factory. The administrative office 
handled sales of the products manu- 
factured in the factory as well as goods 
imported from abroad. The factory 
and the administrative office main- 

` tained separate muster and wage rolls 
and separate accounts. In these cir- 
cumstances, it was held that the clerks 
employed in the administrative office; 
whose work consisted mainly of taking 
down dictations from the manager and 
other officers and typing out letters, 
were not employees within the meaning 
of section, 2 (9). Thé facts of the 
present case are entirely different.. 
The company maintains one establish- 
ment for its factory. The factory 
_does the work of transferming and 


The learned Judges point out that it 
was not disputed that the Managing 
Agents’ office was concerned purely 
with the administrative side of the mills 
and sale of finished products and was not 
in any way connected with the manufac- 
turing process or with the work of the 
factory. 


1%. Nagpur Electric Light and Power 
Company Limited v, E. S. I. Corporaticn?, 
concerned persors employed in the 
Nagpur Electric Light and Power 
Company, which was a factory whose 
work was transforming and transmitting 
electric power. The company did not 
produce electricity itself, but received 


electricity in bulk from Maharashtra, transmitting electrical energy. All 
stepped down the voltage in the factory the workers in question including 
or in the sub-stations and distributed the ‘clerks and the administrative 
it.to customers. The .company and staff are engaged in connection with 


the workers contended that they were 
not liable to pay contribution under 
the Act. That contention was over- 
ruled and it was held that all those who 
were engaged in that wotk or in connec- 
tion with that work would be employees, 
within the meaning of section 2 (9) (#) 
of the Act, whether they worked in 
the premises of the factory or outside, 
including the sub-stations. For. our 
purpose, it is significant to note that the 


this work. None of them is employed 
in any separate establishment uncon- 
nected. with the work of the factory.” 


14. Mahalakshmi Oil Mills v. E.S.I. Cor- 
poration®, was a case decided by Maha- 
rajan, J. That was a case where: a 
private limited company (Dhakeswari 
Rice and Oil Company, Private, Limited) 
was the proprietor of Mahalakshmi Oil 
Mills. The company was engaged not 
only in running the Mahalakshmi Oij 


(1957) 1 L.L.J. 267. 


1. (1967) 3 S.G.R. 92: (1968) 1 S.C.J. 374: 1. 
2. (1970) 2 M.L.J. 549, 


AIR 1967 S.G. 1364, 
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Mills, but also in buying and selling all 
kinds of vegetable oils and exporting 
the same. Fourteen persons were work- 
ing in the factory (oil mills). The ques- 
tion was about six other - persons . who 
were working in the office. of the com- 
pany. The learned Judge pointed out 
that in the definition of “factory”? in 
section 2 (12) of the Act it was stated 
that. the expression ‘‘manufacturing 
process” shall have the same meaning 
assigned: to itin the Factories Act. The 
learned Judge read it with the definition 
in section 2 (k) of the Factories Act and 
observed: 


` “This definition makes it clear that 
the use, sale, transport, delivery or 
disposal of a manufactured product 
does not come within the ambit of 

` the expression ‘manufacturing process’, 
Reading the definition of employee 
in section 2, clause’(g) of the Employees 
State Insurance Act along with the 
definition of ‘factory’ in clause (12) 
of section 2 of the same Act and in 
conjunction with the definition of 
‘manufacturing process’ contained in 
section 2 (k) of the, Factories Act, 
there can be little doubt that only 
persons who are in some way or other 
connected with the work of the factory, 
namely, the manufacturing process, 
that can be said to be employees within 
the’ meaning of the definition.” 


The learned Judge observed that that 
was precisely decided by the Bench 
of this Court in’ E.S.I. Corporation v. 
Ganapatia Pillai 1, and that that decision 
was binding on him. It was contended 
before Maharajan, J., that the decision 
of the Supreme Court in Nagpur Electric 
Light and Power Company Limited v. 
E.S.I. Gorporaticn®, had, by implication, 
overruled the decisions of the Bombay 
High Court in E.S. I. Corporation v. G.H 
Raman?, and ofthis Court in Æ.S.I. Gor- 


poration v, Ganapatia Pillait. The learned 
Judge observed: 
“I am unable to agree. In the said 


decision of the Supreme Court, the 


question that arose for consideration ‘ 


was whether clerical and other non- 





1. (1961.1 M.L.J. 143. 

2. (1967) 3 S.C.R.92 : (1968) 1 S.C.J. 374: 
A.LR. 1967 S.C. 1364. 

3. (1957) 1 L.L.J. 267, 
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manual workers connected with the 
work of a factory could be regarded 
as employees within the meaning of 
section 2 (9) (i) or not. In fact, their 
Lordships referred, in the course of 
their discussion, to the decision in £.S.J. 
- Corporation v. G. H. Ramant, and, with- 
out overruling it, merely distinguish- 
ed it. The two Division Bench rulir gs 
relied upon by me have considered a 
question which directly arises for 
determination in this case and which 
was not decided by the Supreme 
Court.” i ' 


15. In E.S.I. Corporation v. Prabhulal 
Brothers?, Veeraswami, C.J. and Raghavan, 
J.. disapproved of the reasoning of 
Maharajan,J. The respondents in that 
case were engaged in the manufacture 
and sale of umbrellas. Eighteen work- 
men had been admittedly ‘engaged in 
the actual manufacture of umbrellas. In 
addition, there were one accountant 
and two sales clerks working in ‘the 
premises. If they were taken into consi- 
deration, liability under the Employees’ 
State Insurance Act, 1948, would arise, 
but, otherwise, not. The Bench refer- 
red to’ the definition of ‘‘employee”’ 
in section 2 (9) of the Act, and observed: 


- “There is also the definitior of a factory. 
It is in terms of the premises, includ- 
ing the precincts wherein twenty or 
more persons are employed’ and-in 
any part of which .a manufacturirg 

- process is carried on without the aid 
of power or is ordinarily carried on, 
but does not include a mine subject to 
the operation of the Mines Act, 1952 or 
Southern railway running shed. Reading 
the two definitions, side by side, it is 
clear as we think, that they will cover 
the two'sales clerks. A factory is not 
defined in terms merely ofa manufac- 

-turing - process or in relation to the 

-work of-manufacture. A factory is 
defined as a place. where a minimum 
number of workmen should be engaged 
and in any part of the precincts, be it 
noted, a manufacturing process is 
carried on. When therefore, in sub- 
section (9) of section 2 the definition 

' of an employee speaks of ‘in connection 
with the work of a factory’ or ‘employ- 


1. (1957) 1 L.LJ. 267, 
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ed by the principal employer on any 
work of or incidental or preliminary 
to or in connection with the work of 
the factory’, the work of the factory is 
not to be equated to the manufacturing 
process. In our opinion, there is no 
justification to read the two definitions 
in that manner. The work of the 
factory may comprise of activities 
wider than the manufacturing process 
and we think it should be necsessarily 
SO. 


The view of ours is supported by the 
Nagpur Electric Light and Power Company 
Limited v. E.S.I. Corporation’. It was 
there held that where a company main- 
tained an establishment for its factory 
and the factory did the work of trans- 
forming and transmitting electrical 
-energy, all employees, clerical or other- 
wise, including administrative staff, 
were employed in connection with the 
work of the factory, and none of them 
was employed in any separate establish- 
ment unconnected with the work of 
the factory, and all workers of disputed 
categories whether they worked in the 
factory or elsewhere were employees 
within the meaning of section 2 (9) (#) 
of the Employees’ State Insurance 
Act. In that case, some of the emplo- 
yees were clerks; they were not engaged 
in manual labour. But a person doing 
non-manual work could well be regard- 
ed, as was done in that case, as an 
employee within the meaning of that 
definition, if he was employed in con- 
nection with the work of the factory. 
In this case, the factory, as we men- 
tioned, was engaged in the manufacture 
of umbrellas. It is inconceivable that the 
work of the factory did not include sale 
of such umbrellas. If it were other- 
wise, it would be unrealistic, having 
regard to the concept of a factory. A 
factory is associated with a commercial 
activity and that activity will have 
as its ultimate aim the marketing of 
its products. Sale clerks, therefore, 
would clearly fall within the definition 
of the term ‘employee’ in the Act. 


Our attention has been invited to 
Mahalakshmi Oil Mills v. E.S.I. Gor- 
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poration’, There a learned single 
Judge of this Court referred to thé 
E.S.I. Corporation v. Ganapatia Pillai? 
and thought that the work of the factory 
was equated to the manufacturing pro- 
cess. That was not the dccision in the 
E.S.I. Gorporation v.. Ganapatia Pillai. 
In any case, in our opinion, that view is 
not sound.” 
16. Mr. S. Ali Mohamed, the learned 
Counsel who appears for the Corporation 
has urged before me that the recent Bench 
decision in E.S.I. Gorporation v. Prabhu- 
lal Brothers, must be understood as 
holding that the prior Bench decision in 
E.S.I. Gorporation v. Ganapetia Pillai?, has 
been overruled by the decision of the 
Supreme Court in Nagpur Electric Light 
and Power Company Limited v. E.S I. Gor- 
poration’, The basis of this submission 
is this. It was held by the Bench of 
this Court in the earlier decision that the 
managing agents of the company dealt 
with the sale of the .products manu- 
factured in the factory of which they 
were the managing agents and that they 
were not in any way connected with 
the manufacturing process or with the 
work of factory. ‘The work in the factory 
did not therefore extend to the sale of 
the finishéd product. The ` decision 
of the earlier Bench was therefore that 
the sale of the finished products was not 
part of the work of the factory and was 
not connected with it and that that was 
why reference was made to the earlicr 
decision of the Bombay High Court in 
E.S.I. Corporation v. G.H. Raman’ The 
later Bench decision in E.S.I. Corpora- 
tion v. Prabhulal Brothers’, is, however, 
directly to the contrary in so far as it 
holds that the sale of umbrellas would be 
connected with the work of the factory, 
because it is stated: 
“It is inconceivable that the work 
of the factory did not include sale 
ofsuch umbrellas. Ifit were otherwise, 
it would be unrealistic, having regard 
to the concept of a factory.” 
The later Bench was bound to follow 
the, decision of the earlier Bench, unless 
the later Bench felt that the authority 
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of the decision of the earlier Bench had 
been impaired by the decision of the 
Supreme Court in Nagpur Electric Light 
and Power Gompary Limited v. E.S.I. Gor- 
poration’. (Incidentally, Vceraswami, 
G.J., had himself been a party, as a 
puisne Judge, to the earlier Bench deci- 
sion.). 


17. Mr. M.R. Narayanaswami, however? 
contends that the decision in E.S.1.Corpora- 
tion v. Ganapatia Pillai?, has not in any 
way been impaired by the decision of the 
Supreme Court. T am inclined to agree 
with this submission. It may be noted 
that their Lordships of the Supreme 
Court only distinguished the decision 
of the Bombay High Court and did 
not say that it was wrong. Before pro- 
ceeding further, it is just as well to note 
that all these decisions were rendered 
with reference to the definition in section 
2 (9) (i) of the Act as it stood before it 
was amended by Act IV of 1966 which 
came into force on 28th January, 1968. 
The amendment reads as follows: 


«and includes any person employ- 
ed for wages on any work connected 
with the administration of the factory 
or establishment or any spart, depart- 
ment or branch thereof or with the pur- 
chase of raw materials for or the dis- 
tribution or sale of the products of the 
factory or establishment.” 


Under the amended definition, no doubt, 


persons engaged. in the sale of the pro- 
ducts of the factory would come within 
the meaning of the definition in section 
2 (9) of the Act, but the amending Act 
does not apply to the cases discussed, 
and that is why there is no reference 
to the amended definition in any of those 
decisions. But the fact remains that their 
Lordships of the ‘Supreme Court did not 
doubt the correctness of the decision of 
the Bombay High Court. It may be 
noted that the decision of the Bombay 
High Court was rendered on the facts 
of that case; but the facts of the case 
in E.S.I. Corporation v..Prabhulal Brothers, 
must be considered as different, because 
my Lord has proceeded on the footing 


1. (1967) 3 S.C.R. 92: (1968) 1 S.C.J. 374: 
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that, on the facts of that case, the work 
of the factory included the sale of umbrel- 
las which were manufactured in the 
factory and that the proprietors were the 
same, whose object was to manufacture 
and sell umbrellas. It is unnecessary 
to pursue the discussion on this aspect 
further, for the purpose of our case: suffice 
it to say that the core of the decision in 
E.S.I. Corporation v. Ganapatia Pillai, 
namely, “The work which is the prime 
-factor is the work of the factory”, cannot 
be taken to have been disturbed, and 
there is some difficulty only about the 
disposal of the finished product manufac- 
tured in the factory. There can be no 
doubt, however, that the main core of 
the decision holds good when it has to be 
applied to the case before us which is a ° 
stage antecedent to the work of the factoryg 
In the Bombay case it was pointed out: 


“The work of the factory in the pre- 
sent case began with the collection of 
raw materials and ended with the 
production of finished articles” 


So according to that decision, the work 
of the factory would begin, at the earliest, 
with the collection of raw materials. 
According to that concept and even other 
wise, as a matter of common sense, so far 
as the case before us is concerned, it is 
difficult to hold that the work of the cons- 
truction of the building itself can þe- 
said to be even work preliminary to the 
work of the factory. To answer this 
question we may assume a case where a 
factory is constructed on vacant premises. 
Gan it ever be said that a person employ- 
ed in the construction of the factory is 
an “employee” coming within the mean- 
ing of the definition in section 2 (9) (z) 
of the Act. To answer this question it will 
be convenient to expand clause (i) of 
section 2 (9) as follows:— 


(a) who is directly employed....on 
any Work of the factory; 


(b) who is directly employed...,.on 
any work incidental to the work of the 
factory; 


(c) who is directly employed....on 
any work preliminary to the work of 
the factory; 


— 
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(d) wha is. directly employed....on 
any work connected with the work of 
the factory. f 


18. Now.a worker engaged in ths con- 
struction of a factory cannot be said. to 
be employed on any work of the factory 
or any work incidental to the work of the 
factory. It cannot even be said that he 
is directly employed on any work con- 
nected with the work of the factory, be- 
cause that would suggest that the factory 
has commenced work and. that the work 
is connected with the work of the factory. 
If at all such a worker enagaged in the 
construction of a factory can be brought 
within the definition of “‘employee’’, it 
can only be on the ground that he is 
engaged on a work preliminary to the 
work of the factory. Now, according 
to the Bombay decision, the work or the 
factory starts with the collection of the 
raw materials, and will not apply to an 
anterior stage , where thé building itself 
is being put-up. ‘That seems to me a 
matter of common sense and also a 


legitimate construction of the definition. | 


I may add that Mr. Ali Mohamed, also 
does not seriously dispute (though he 
would not concede it) that a worker 
engaged in the construction of a factory 
will: not come within the definition of 
employee in section ‘2 (9) (t) of the Act; 
but he contends that the’ position here 
is different, because the case before us is 
not one where -a factory is being cons- 
tructed.for the ` first time. He points 
out that already there is a factory with in 
the definition of section 2 (12) of the.Act, 
that the proposed construction is only an 
extension thereof and submits that there- 
fore it can be said to be a work -connected 
with the work of the factory.. Iam una- 
ble to agree with the contention. The 
work of the ‘additional construction 
to house additional spindles will not 
certainly be work of the existing factory 
and will not be work incidental to the 
work of the existing factory. If at 
all it can be said to come within the 
meaning of clause (i) of section 2 (9), it 
can only be on the ground that it is 
work preliminary to the work of the 
existing factory or that it is a work con- 
nected with the work of the existing fac- 
tory. There can be no doubt that the 
additional construction is not work con- 
nected with the work of the existing 
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factory. The question finally narrows 
itself to this, namely, whether the work 
of the additional construction is work 
preliminary to the work of the existing 
factory. Here again I do not see-why I 
should not.follow the Bombay decision, 
according to which the work of the fac- 
tory starts only with the collection of raw 
materials. If I may say so with respect 
that is also what a layman would say. 
The work of the existing factory is the 
production of yarn which can be produced 
with the existing spindles, and any work 
to be called preliminary to the work of 
the existing factory must relate purely 
to the yarn which is produced with the 
existing spindles. : 


1g. Mr. Ali Mohamed,contends that the, 
workers engaged in the construction of 
the additional building would be covered 
by the decision (Ramachandra Iyer, GJ. 
and myself) ‘in Thiagarajan Chettiar v. 
E.S.I. Corporation Madurai1, I am afraid 
not. There what was held was that the 
persons engaged in connection. with the 
existing buildings of the factories like 
gardeners, building workers, ‘office atten- 
der, watchman, etc., would fall within 
the definition of “‘employee”’, even adopt- 
ing the narrower definition in E.S.I. 
Corporation v. Ganapatia Pillai, “The 
case is therefore distinguishable. 


2o. Equally, in my opinion, Mr. M.R. 
Narayanaswami is not correct, in contend- 
ing that the decision of Ramamurthi, J., 
in Gnanambikai Mills v. E.S.I. Corpora- . 
poration®, affirmed by Veeraswami, C.J. 
and. Raghavan, J., in L.P.A. No. 7 of 
1970 (not yet reported) has concluded 
the point inhisfavour. That case dealt 
with casual workers employed for two 
or three days altogether and proceeded 
on the basis that the Act contemplated 
certain minimum period of work (See 
the definition of contribution period and 
benefit period.). It was in relation to 
an existing factory. Here there is no 
evidence that the workers were casual 
workers and that the period- Of their 
work was less than the contribution period . 
or the benefit period. In the cases cited 
there is no specific discussion on the point 








1. (1963) 2 MLJ. 77 : ALR. 1963 Mad. 361. 
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Which has engaged my attention in this 
case. "Fhe point did not really seem to 
have been concluded by any authority till 
now. > —_ SA, 


2y. I therefore hold that any worker 
engaged in the construction of buildings 
put up purely to house additional spind- 
les will not be an employee within 
the meaning of section 2 (g)-cf the Act. 
Now, this decision will have to be applied 
to the facts of the three appeals. In A. 
A. O. No. 260 of 1968, I find the follow- 
ing admission of a witness for the Mills: 


“Tne expansion workers are meant for 
‘expanding the manufacturing capacity 
of the mill. The new building works 
include a rest-house for the workers and, 
a creche for the workers’ children. 
They are for the benefit of the workers 
of the mill.” : ‘ 


This means that besides the work of ex- 
pansion (for housing additional spindles) 
a rest-house and a creche were put up 
which would be for the benefit of.even 
the workers of the existing factory. The 
rest-house and the creche, for the benefit 
of the workers of the existing factory, 
would be covered by the decision in 
Thiagarajan Chettiar v. E.S.I. ‘Corporation, 
Madurai*, and the workers engaged there- 
on would be “employees”. But the 
other workers enagaged for putting up new 
buildings to house the additional spindles 
would not be “employees”. The order 
of the learned District Judge is set aside | 
and he is directed to make a further enqui- 
to determine who are the workers 
who would fall under section’2 (9) of 
the Act and who are not. : - 


za. . In A.A.O. No. 261 of 1968, the evi- 
dence of C.P.-Ramamurthi, a clerk is 
Selvaraja Mills Private Limited, shows 
that, in addition to the construction of the 
buildings for the installation of additional 
spindles., they had also put up construc--. 
tions for housing a yarn mercerising plant 
but that would be about six furlongs away, 
from Szlvaraja Mills. There can be no. 
doubt that .the mercerising plant is to 
improve the quality of the existing yarn 
and hence that would be work connected ` 
with the work of the existing factory. No 
doubt, the mercerising plant is-about six 
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furlongs away-from the Selvaraja Mills, 
but the decision of the Supreme Court in 
Nagpur Electric Light and Power Company 
Limited v. E.S.I. Corporation}, would seem 
to indicate that, even though it is six 
furlongs distant, it must be said to be 
work connected with the work of the 
existing factory. Just as the sub-stations 
were considered part of the main factory, 
the work done in the building six furlongs 
away can be said to be work connected 
with the work of the existing factory. In 
addition to this, I find from paragraph 
tr Of the. judgment that some time- 
office and ‘cycle-shed were also put up for 
the benefit of the workers already enga- 
ged in the manufacturing process of the 
factory. If that is so, those workers will 
be employees under section 2 (9) of the 
Act. Here again the order of the learned 
District Judge has to be set aside in order 
that he may determine who are the 
workers -who are: engaged purely in 
connection with the construction of the 
additional buildings put up’ for housing: 
the additional spindles. They will have 
to be- excluded from the definition of 
“employee” and the rest will be emp- 
loyees under section.2 (9). . 


234. InA.A.O. No. 262 of 1968, the judg- 
ment of the learned District Judge shows 
that the additional construction was purely - 
to house additional spindles and there is 

nothing contrary to this in the evidence. 

Hence none of the workers engaged in 

the construction of the additional build- 

ings ‘would be an employee within the. 
meaning of section 2 (9) of the Act. - 


24. The appeal will -have to be allowed. 
Accordingly the order of the learned 
District Judge is set aside.and the appeal 
is allowed. K : eo 
25. The parties will bear their own costs 
inthe three appeals. ` pe fang 
S.J. A.A.0. 260 direc- 
~ tons given; 
A.A.O. 261 direc- 
tions given, 
A.A.O. 262 allowed. 
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IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


(Appellate Jurisdiction.) 


Present.—P. S. Kailasam and S. Mcharajan, 


IF. 


The Collector of Gustoms and Cen- 
tral Excise, Somajiguda, Hyderabad 
.. Appellant* 


D. 


Amruthalakshmi alias Geetha and 
others Respondents, 


Customs Act (LII of 1962), sections 110, 
124—Seizure of watches—Notice to show 
cause under section 110—Notice given six 
months after seizure—Action under section 
124—Confiscation and imposition of .penalty— 
Whether can be.validly taken—Scope. 


There is no connection between the 
exercise of power of confiscation of goods 
and imposing of penalty and the provi- 
sion in section 110 of the Customs Act 
which required the officer to hand over 
the goods to the owner after the period 
specified, if no notice under section 124 (a) 
of the Customs Act was given, Section 
110 puts a limit to the power of seizure 
and retention of goods by the officer. 
When once action was taken under 
section 124 before the expiry of the period 
in section 110, he might continue to 
retain the goods. But the failure to give 
notice under section 110, did not in any 
way affect the power of the authorities 
to proceed with the proceedings for 
confiscating the goods or imposing any 
penalty. 


Sections 110 and 124 are entirely. inde- 
pendent. Section 110 dealt with the 
right of the officer to retain the seized 
goods for a specific period and his duty 
to return them to the possession ‘of the 
owner from whom they were seized 
unless action under section 124 had been 
taken. Section 124 prescribed the proce- 
dure under which the goods could be ccn- 
fiscated and penalty could be imposed. 
All that section 124 required was ful- 
filling the conditions specified in sub- 
clauses (a), (b) and (c). [Para. 4.] 
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There was no substance in the conten= 
tion that if the notice under section 110 
was not in accordance, with law, the 
authority under section 124 would have 
no jurisdiction to proceed with the 
confiscation proceedings or with the 
imposition of penalty. - [Para. 5.] 


The conclusion that notice under section 
rro (2) and notice under section 124 
of the Customs Act should be given 
within six months from the date of 
seizure of the goods was not correct. 
Further the view that a vested right was 
created in favour of the owner of the 
goods when a show cause notice under 
section 124 Was not given within six 
months as provided for under section 
110 (2) was also not correct. [Para, 7.] 


Cases ‘referred to :— 


Assistant Gollector of Customs v. Malhotra, 
A.LR. 1972 S.C. 689 ; Charandas v. Assist- 
aut Collector of Customs, A.I.R. 1968 Cal. 
28; P. N. Agarwal v. Union of India, 
(1972) A.L.J. 963; Kunjan v. Assistant 
Collector of Customs, (1972) K.L.T. 407. 


Appeals under Clause 15 of the Letters 
patent against the Order of the Honour- 
able Mr. Justice Ramaprasada ‘Rao, 
dated 12th July, 1972. and made in the 
exercise of the Special Original Jurisdic-- 
tion of the High Court in Writ Petitions 
Nos, 944, 1408, 1409, and 1411 of 1971 
respectively - presented under Article 
226 of the Constitution of India to issue 
writs of certiorari calling for’ the records 
in C. No. VIII/10/28/69 Gws. and adjudi- 
cation Order No. 13/70 Ows. dated 18th 
August, 1970 on the file of the Respon- 
dent therein and to quash the Adjudi- 
cation order No. 13/70 Gws. dated 18th 
August, 1970 and the order of sanction 
for prosecution dated 12th August, 1970 
bearing CG. No. VIIL/10/28/69 Gws. 
passed by the respondent herein. 


Tae Central Government Standing 
Counsel, for Appellant. 


Aiyar and Dolia, S. Sunder and Mrs. Leelie 
Seetharaman, for Respondents. a 


The Judgment of the Court was delivered 
by . : 


Kailasam, J.—These appeals arise out 
of four writ petitions, W.P. Nos. 944 
of 1971, 1408 of 1971, 1409 of 1971 and 


n 


1411 Of 1971. The relief asked for was 
for the issue of a writ of cerliorari to 
‘quash the order of the Collector of Cus- 
toms dated 18th August, 1970 and 12th 
-August,, 1970 directing thé confiscation 
of 450 watches, and levying of penalties, 
and against the order of the Gollector of 
‘Qustoms granting sanction of prosecu- 
tion against the petitioners under section 
135 of the Customs Act. 


2. The main contention that was raised 
‘before ‘the learned Judge and “which 
found acceptance was that the notice 
-as contemplated under section 110 of the 
‘Customs Act was not in accordance with 
law and as such further proceedings taken 
‘by the Collector under section 124 of 
the Customs Act.were illegal and without 
jurisdiction. The short facts that are 
necessary may be stated. The watches 
‘were seized on Ist June, 1969. The 
‘Collector gave a notice on 4th November, 
1969 extending the period of notice to 
‘31st May, 1970. He actually gave a show- 
‘cause notice On Ist May, 1970, that is 
more than six months after the seizure 
‘of the watches but before the expiry of 
‘one year.. The contention that was 
‘raised was that the requirements under 
section 110 of the Act had not been 
complied with, and therefore no further 
action could be taken by the autho- 
tities under section 124 of the Act. 


4 Section 110 occurs in Chapter XIII 
of the Customs Act which relates to 
searches, seizure and arrest. Dealing 
with the power of the officers to seize 
goods, documents and’ other things, 
‘section 110 provides that if the officer 
has reason to believe that any goods are 
liable to confiscation, he may seize such 
goods. The proviso enables the Officer 
an cases where it is not practicable to 
‘seize the goods, to serve on the owner of 
the goods an order that he shall not 
remove, part with or otherwise-deal with 
the goods except with. the previous -per- 
-mission of such officer. Sub-section (2) 
enables the officer to keep the seized 
‘goods for a period of six months. But 
when goods are seized under sub-section 
(1) of section 110 of the Act, if a notice 
-as provided for under clause (a) of section 
124 is not given within six months of 
the seizure of the goods, the officer is 
bound to return the goods to the person 
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from whose possession they were seized. 
The proviso enables the officer to get 
an extension of the period of notice from 
six months to one year by applying to 
the Collector of Customs. ; 


4. Section 124 occurs in Chapter XIV 
relating to confiscation and imposition 
of penalties. Now in dealing with the 
power of confiscation or imposing penalty, 
the section provides that no order of con- 
fiscating any goods or imposing any 
penalty on any person shall be made 
unless the conditions provided for under 
sub-sections (a), (b) and (c) are fulfilled. 
Sub-section (a), of section 124 requires 
that a notice in writing informing the 
owner of the grounds on which it is pro- 
posed to confiscate the goods or to 
impose a penalty should be given and 
sub-section (b) requires that an opportu- 
nity of making a representation in writ- 
.ing should be given within such reason- 
able time as may be specified in the notice 
against the grounds of confiscation or 
imposition of penalty mentioned therein 
and sub-section (3) requires that a reason- 
able opportunity of being ‘heard in the 
matter should be given. Now sectio- 
110 requires that the goods seized 
directed to be kept in the custody of the 
owner have to be returned to the person 
from whose possession they were. seized, 
if no notice in respect thereof is given 
within six months of the seizure of the 
goods under clause (a) of section 124. 
If follows, therefore, that if within the 
period of six months or one year as the 
case may be no notice has been given 
under clause (a) of section 124, the goods 
shall be returned to the person from whose 
possession they were taken. The power 
to retain the goods is no longer avail- 
able after the period has expired, We 
find no connection between the exercise 
of power of confiscation of the goods and 
of imposing penalty, and the Provision 
in section 110 which requires the officer 
to hand over the goods to the owner after 
the period specified, if no notice under, 
section 124 (a) ‘is given. Section 110 
puts a limit to the power of seizure and 
retention of goods bythe officer. When 
once action is taken under section rə 
before the expiry of the period as con- 
templated in section 110, he may con- 
“tinue to retain the goods. But-the failure 
to give notice-under section 110 does not 
m any way affect the power of the autho- 
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rities to proceed with the proceedings 
for confiscating the goods or imposing 
any penalty. Mr. Dolia, the learned 
Counsel for the respondent, submitted 
that a valid notice, within the period 
specified under section 110 is a sine qua 
non for taking action under section 124 
of the Customs Act. We do not see 
any justification for the acceptance of 
such a, contention. These two sections 
are entiely independent. Section 110 
deals with the right of the officer to retain 
the seized -goods for a specified period 
and his duty to return them to the posses- 
sion of the owner from whom they were 
seized unless action under section 124 
had been taken. Section 124 prescribes 
ithe procedure under which the goods 
can be confiscated and penalty can be 
- limposed. All that section 124 requires 
is fulfilling the conditions specified in 
sub-clauses (a), (b). and (c). Ia this 
case the Collector extended the period 
upto 31st May, 1970 and the- show-cause 
notice was actually given on Ist May, 
1970 before the expiry of the extended 
period. In this case we do not propose 
to go into the question as to whether the 
time for issue of a show-cause notice was 
properly extended or not, for, it does not 
arise. The proceedings were taken for 
confiscation of the goods and for imposing 
a penalty. The petitioners in those pro- 
ceedings did not contend that the notice 
under section 110 was not in accorcance 
with law or that as the notice under 
section 110 was not in accordance with 
law, proceedings under section 124 were 
not open to them. In those proceedings, 
it is already stated, the Collector directed 
the confiscation of the goods which were 
seized from the two’ ladies, and also 
imposed a penalty on the two owners. 
That order is the subject matter of appeal 
to the Central Board `of Excise and 
Customs. 


5. The order of confiscation and penalty 
having been levied by an authority 
empowered under the Act, it is open to 
the aggrieved person to take the matter 
up on appeal which they have. done. 
We are unable to accept the plea that the 
order of the confiscation or the order of 
imposing penalty is erroneous or not in 
accordance with law or without juris- 
diction. The question as to whether 
the éxtension of time provided for under 


section 110 for the issuing of a show-cause 
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notice was properly done or not, may be 
challenged by the aggrieved persons im 
the appeal before the Central Board of 
Excise and Customs, We may at once 
state that we do not find any substance 
in the contention that if the notice under 
section I10 is not in accordance with 
law, the authority under section 12 
will have no jurisdiction to proceed 
with the confiscation proceedings or with) 
the imposition of penalty. In this view, 
we are unable to see any justification for 
quashing the order of the Collector 
confiscating the -goods or imposing 
penalty. DN 


6. We may now refer to two decisions 
which are very strongly relied on by the 
respondent in support of his ‘contention: 
that if there is no proper notice under 
section 110 of the Act, the authorities 
will not be entitled to proceed with 
confiscation or imposition’ of penalty. 
A reference was made to Assistant Gollec- 
tor of Customs v. Malhotra’, where the 
question that was considered -was whether 
the extension of time granted in the case 


` by the Collector was in accordance with 


law. The Court held that section 110 
contemplated some sort of inquiry and. 
the Collector was expected not to pass: 
extension ‘orders’ mechanically or as a. 
matter of routine but only on being 
satisfied that there existed facts which 
indicated that the investigation could 
not be completed for bone fide reasons 
within the time laid down in section 110 
(2) and that therefore, extension of that 
period had become necessary. Holding. 
that the Collector cannot extend the 
time unless he is satisfied on facts placed! 
before him that there is a sufficient cause. 
necessitating extension, the Court pro- 
ceeded to observe that the order of the 
Collector extending the period for the: 
issue of a show-cause notice was not valid.. 
The decision does not lend any support 
to the contention that when once notice- 
under section 110 is not properly given, 
proceedings under section 124 are not 
open. On the other hand the passage 
in paragraph 5 of the judgment would 
indicate contra. The passage is quoted. 
below: 


“The section does not lay down any, 
period within which the notice required. 





I, ALR. 1972 S.G. 689.. 
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by it has to be given. The period laid 
down in section 110 (2) affects only 
the seizure of the goods and not the 
validity of the notice”. 


Section 124 provides that no order con- 
fiscating any goods or imposing . any 
penalty on any person shall be made 
unless the owner of the goods or such 
person is given a notice in writing inform- 
ing him of the grounds on which it is 
proposed to confiscate the goods or to 
impose penalty. The passage quoted 
above, in our view, makes it very clear 
that notice for taking action under section 
124 can be given and no time limit is 
prescribed for issue of such notice. 


7. Mr. Dolia submitted that so far as 
the case before the Supreme Court is 
concerned, it arises out of an appeal from 
the Calcutta High Court and the Bench 
of the Calcutta High Court allowed the 
writ petition and quashed the notice 
under section 124 on the ground that the 
notice given under section 110 was not 
in accordance with law and that’ decision 
was confirmed by the Supreme Court. 
On going through the decision of ‘the 
Bench of the Calcutta High Court which 
is reported in Gharandas v. Assistant 
Collector of Customs, or that of the Supreme 
Court in Assistant Collector of Customs v. 
Malhotra?, we find no support for Mr. 
Dolia’s submission. Before the Calcutta 
High Court, the proceedings under section 
124 were attacked on the ground that the 
person to whom notice was given did not 
have a proper opportunity for defending 
himself. The Bench of the Calcutta 
High Court pointed out that so far as 
section IIo is concerned, it dealt, not 
with the issue of notice, but with the 
seizure of the goods and the return 
thereof, and in other words, if the pro- 
visions were not satisfied, the goods seized 
had to be returned and that, therefore, 
since the extension had not been pro- 
perly granted, the appellant was entitled 
to the return of the goods. Having said 
so, the learned: judges of the ‘Calcutta 
High Court proceeded to point out thus: 


“That by itself may not invalidate the 

notice itself. For that purpose we have 

to travel to the next point taken, 
a re aa 

1, ALR. 1968 Cal. 28. 

2 ALB. 1972 S.C. 689. 
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namely, the nature of the notice which 
has been issued under section 124 of 
the said Act. The point taken is that 
the notice that has been issued is so 
vague and uncertain that the appel- 
lant had no reasonable opportunity of 
defending himself”, 


The contention that the aggrieved person 
had no reasonable opportunity of defend- 
ing himself was accepted by the Calcutta 
High Court. The Supreme Court 
refrained from dealing with the point 
relating to section 124 and stated thus : 


“We are also not dealing with the ques~ 
tion as to whether the notice under 
section 124 (a) was vague and, there- 
fore, void as decided by the Division 
Bench. That part of the decision of 
the High Court was not challenged 
before us, and therefore, we are not 
called upon to give our decision on 
that part of the case.” 


Mr. Dolia contends, that any defect in 
the notice under section 110 would bar 
proceedings under section 124 of the 
Customs Act. On the other hand, the 
passages cited would indicate that a 
notice under section 110 is only with 
reference to the power of seizure and 
detention of goods and the notice con- 
templated under section 124 does not 
require that it should be within a parti- 
cular time. The learned Counsel 
relied on certain decisions of other High 
Courts, namely, P. N. Agarwal v. Union 
of Indiat and Kunjan v. Assistant Collector 
of Gustoms®. The first decision related 
to the power under the proviso to section - 
110 (2) of the Act. The Allahabad High 
Court held that the power under the 
proviso to section 110 cannot be exercised 
without affording an opportunity of being 
heard being given to the person from 
whose possession the goods are seized. In 
dealing with the powers‘under section 
110 (2) the Court observed: 


“It is, therefore, clear that the Col- 
‘lector, Central Excise and Customs 
was not competent to extend the period 
of six months- mentioned in section 
110 (2) of the Customs Act, without 
giving an opportunity of -being heard, 
to the petitioner, the respondents are, 
a 
I. (1972) A.L.J. 963. 
2, 1972 K.L.T. 407. 
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therefore, bound to return the goods 
seized under sub-section (1) of section 
110 to the person from whose possession 
they were seized. They are not 
entitled to retain the 14 items of gold 
cand other articles of foreign origin. for 
purposes of proceeding under section 
124 of the Customs Act”. 


Mr. Dolia would strongly rely on the 
last sentence, namely, that the authorities 
will not be entitled-to hold articles for 
purposes of section 124 of the Customs 
Act and would submit that wher once 
the notice under section 110 fails, the 
foods will have to be returned and no 
other provision of the Act can be 
availed of. We are unable to read the 
passage in the manner he would like us 
to read. All that the passages states is 
that’ when once: time for detention 
expires, the officer has to return the 
goods and he will not be permitted to 
withhold it on the ground that ke is 
contemplating taking action . under. 
section 124 of the Act. It does not 
say that when once there is no proper 
notice under section 110, action cannot 
be taken under section 124. The next 
decision that was relied on by the learned 
Counsel for the respondent is Kunjen v. 
Assistant Uollector?, That decision also 
related to requirements under section 
110 (2) of the Act. 


In paragraph 6 it was observed: 


“From the date of seizure the initial 
period granted under section 110 (2) 
for the concerned officer to make up 
- his mind as to whether show-cause notice 
under section 124 should be issued for 
confiscation of the goods is six months. 
Thereafter power is given to the Col- 
lector to extend the period of six months 
but that he can do only on showing 
sufficient cause’’. 


The observation that the concerned 
officer has to make up his mind .as to 
whether show-cause notice under section 
r24 should be issued for confiscation of 
the goods is six months is relied on and 
it was sought to be contended that after 
that possession was not taken by the 
officer and no proceedings under section 
124. can be taken. We are unable to 
read the passage as meaning that if a 


A, mn 
I, 1972 K.L.T. 497. 
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notice is not given under section 110 (2) 
within six months, no action can be taken 
under section 124 of the Act. We have 
no doubt that on a reading of the pro- 
visions of the section itself, the contention 
of the learned Counsel for the respondent 
that when there is no proper notice 
under section 110, proceedings under 
section 124 are void cannot be upheld. 
In the result, we find outselves unable to 
agree with the conclusion reached by the 
learned single Judge that notice under 
section 110 (2) and notice under section 
124. of the Act should be given within 
six months from the date of seizure of the 
goods;'nor are we able to accept the view 
of the learned Judge that a vested right 
is created in favour of the owner of the 
goods when a show-cause notice under 
section 124 is not given within six months 
as provided for under section rro (2). 


8. For the reasons stated above, the 
appeals, have to be allowed and the 
judgment of the learned Judge set aside. 


9. So far as the criminal prosecution is 
concemed we do not see any justification 
at all for the High Court to interfere. 
Section 137 of the Act provides that no 
Court shall take cognizance of any 
offence ‘under sections 132 to 134 or 
section 135 except with the previous 
sanction of the Collector of Customs. 
The Collector gave the sanction for prose- 
cution of an offence under section’ 135. 
The contention is that as the notice under 
section 124 as contemplated under section 
110 is not proper, the owner of the goods 
is immune from any further pro- 
ceedings either by way of confiscating or 
levying penalty or .criminal prosecution. 
On that basis it is next contended that 
no prosecution could ever lie and the 
sanction given by the Collector should 
be quashed. We are of the view that 
section 110 can only be restricted to the 
seizure and detention of the goods for 
the period specified and has nothing ‘to 
do with the other powers conferred on the 
authority under section 124 or other 
provisions of the Act. The submission 
that no prosecution would lie cannot be 
accepted. : : 


10. in the result, all the writ appeals 
are allowed and the writ petitions will 
stand dismissed. There will be no order 
as to costs, 


S.J. BeBe Appeals. allowed. 
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IN THE HIGH COURT OF JUDE 
CATURE AT MADRAS, ~ 


(Appellate Jurisdiction). 


Present.—P. - S. Kailasam ‘and N. S. 
Ramaswami, FF. 


N. D. Kunjappa l “Appellant* 


U. 


M. R. V. Guru Rao Respondent. 


Madras Estates Land Act (I af 1908), 
sections 131, 189—Suit for declaration of 
title—Ryoti land—Ryot in arrears of rent— 
Land brought to sale. by landholder— 
Landholder purchasing land himself-—Sale 
whether valid—Application to set aside sale— 
Jurisdiction of civil Court—Whether ousted. 


Under section 189-of the Madras Estates 
Land Act, 1908, only suits and appli- 
cations of the nature specified, in, Parts 
A and B of the Schedule which can be 
brought before the Revenue ‘Court, 
are taken out of the jurisdiction of the 
civil Court. Surely a suit for a declara- 
tion of title and injunction is’ not one 
specified in Part A or Part B of the 
Schedule to the Act of 1908. A suit 
either for a declaration that a ‘sale under 
the provisions of the Act-of 1908 is void 
or a suit for setting aside such sale on the 
ground of illegality is not one provided 
under Part A or B of the Schedule to the 
Act of 1908 and therefore in. respect 
of either of such suits, the civil Court’s 
jurisdiction is not ousted. [Para. 8.] 


Undoubtedly there is no provision in the 
Act of 1908 for filing an application 
before the Revenue Court to set aside a 
sale without depositing the defaulted 
sum and contending that the sale bad 
been vitiated by material irregularity 
amounting to illegality., Therefore, it is 
clear that the civil Court’s jurisdiction to 
entertain a suit to set aside a sale 
under the provisions of the Act of 1908, 
outside the scope of section 131- of the 
Act of 1908 is not ousted. [Para. 10.] 


Cases referred to :— 


Chidambaram Pillai v. Mathazensal, LL.R. 
38 Mad. 1042; Rajak. of Ramnad v. 
Venkatarama Iyer, 1..R. 45 Mad. 890 
Fee ee eee 


* LP.A, Nos 34 and 83 of 1969. 
: 5th December, 1973. 


KUNJAPPA `V. GURU RAO (Ramaswami, J.) 
(F.B); 
‘Naicker, 1.L.R. 49 Mad.490; Munuswami v. 


'M.L.J. 


‘hereinafter referred to as the Act. 
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Mahalinga Naicker v. Vellayya 


Mad.. .539;. 
(1943) 1 
Naicker.. v. 
"2795 


Narasappa, .A.LR. 1941 
Satyanarayana. v.’ Rayalamma, 
386; Kandaswami.. 
Ponnu Naick, A.I.R. .1950 Mad.’ 


‘Natarajan v: Ghandmull Amarchand, (1971) 
.1 M.L.J. 474; S. M. Kadirvelu v. Alagappan, 


A.LR. 1934 Mad. 725; Manickavasaka 
Thevar v. Chidambaram Pillai, (1940) 
-1 M.L.J. 20. > : 


‘Appeals under clause 15 of the Letters. 
‘Patent against the decree of -the Honour- 
able Mr. Justice Alagiriswami dated 13th 


December, 1968 and passed in S.A. No. 


1776 of 1964 preferred to the High Court 


against the decree of the City Civil Court 
(Additional Judge), Madras dated 24th 
February; 1964 and passed in A.S. No. 41 
of 1963 (O.S. No. 2791 of 1959) City Civil 
Court (VI Assistant Judge), Madras. 


G. N. Ghary; for Appellant. 


G. Narayanan, for Respondent. 
The Judgment of the Court was delivered 


by. 


Ramaswami, J.—These two _appeais 
under the Letters Patent are against 
the ‘judgment of Alagiriswami; .J., in 
Second Appeal No. 1776 of 1964. The 
plaintiff inthe suit is the appellant. in 
L.P.A. No. 83 of 1969, while the defen- 


‘dant in the suit- is the appellant in L.P. 


A. No. 34 of 1969. The suit out of which 
these Letters Patent Appeals arise is one 
for declaration of title and for injunction 
in respect of .a land measuring seven 
grounds in extent. situate. in-the estate 
known as Puliyur Shrothriyam. It was 
a ryoti land and.one Abdul ‘Azeez 
was the ryot. He-was in arrears of 
payment of rent due to the then land- 


‘holder of the estate in which the land 


was situated and for the said arrears, the 
land had been sold under the. provisions 
of the Madras Estates Land Act, 1908, 
That 
Sale, was. as early as 1936. The land- 


holder had himself purchased the hold- 


ing in the said sale. Later, the land- 
holder as the purchaser of the land had 
sold the same to a third party and after 
some intermediary sales, the ‘defendant 


-in the suit has purchased the same.’ 
a Abd Agee the 90k ws a 


allowed the land to be sold, filed an appli- 
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cation under section 131 of the Act for 
setting aside the sale but the same had 
been dismissed as belated. However, 
the said Abdul Azeez claiming tc be the 
owner of the land, sold the same in favour 
ofa third party. After some intermediary 
sales, the plaintiff in the suit has purchased 
the land from the vendee under the said 
Abdul Azeez. Thus the plaintiff claimed 
title to the land through Abdul Azeez, 
formerly the ryot of the land, and the 
defendant claimed title through the land- 
kolder who had purchased the land in 
the sale held under the provisions of the 
Act. The Courts below have concurrently 
held that the plaintiff had no title to the 
property. They also held that the plain- 
tiff was not in possession of the property. 
‘Thus the suit came to be dismissed. In 
the second appeal filed by the plzintiff, 
Alagiriswami, J., took the view that 
the sale under the provisions of the Act 
under which the Jand-holder himself had 
purchased the land is a nullity and that 
therefore the plaintiff who claims the 
iland through the ryot has title to the 
land. However, the learned Judge 
accepted the. finding of the Courts below 
that the plaintiff was not in possession of 
the land on the date of suit and therefore 
he was not entitled to the relief of injunc- 
tion against the defendant. The learned 
Judge gave only a decree declaring the 
Plaintiff’s title to the suit property and 
observed: that ‘if and when the plaintiff 
files a proper suit for possession, the ques- 
tior whether it is in time, whether the 
plaintiff was in possession -within twelve 
years of suit or whether the plaintiff’s 
title has been lost by adverse possession 
and similar questions may have- to be 
gone-into’. The appeal by the defendant 
L.P.A. No. 34 of 1969 is against the decree 
granted by the learned Judge declaring 
the plaintiff’s title to the property. L.P. 
A. No. 83 of 196g filed by the plaintiff 
is on the contention that the learned 
Judge ought-to have decreed -the suit in 
its entirety holding that the plainiff 
‘was in possession of the property on the 
date of suit and that he.was entitled to 
not only the relief of declaration of title 
but also the injunction. : 


g. The main question argued in these 
two appeals is whether -the sale . held 
under the provisions of the Act is void as 
held by the learned Judge. To appreciate 
the controversy, the facts relating to the 
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sale and the relevant provisions in the Act 
have to be noted. Under section 111 of 
the Act, the land-holder is given a right 
to sell the holding or any part thereof 
for arrears of rent. ‘Sections 112 to 120 
relate to the procedure to be followed 
in such sales. Under section 112, the 
land-holder to whom the arrear is due 
and who wants to avail himself of the 
powers given under section 111, shall 
serve on the defaulting ryot a written 
notice giving the particulars about the 
Such notice has to be given 
through the Collector and the same should 
inform the defaulter that if he does not 
pay the amount mentioned in the notice 
or institute a suit before the Collector, 
contesting the tight of sale, within 30 
days from the date of service of the notice, 
the holding will be sold. In the present 
case, the land-holder did exercise his 
right under section 111 and serve a 
notice on the ryot through the Collector 
under section 112. The date of the 
notice is 13th March,1936 and it has been 
served or the ryot (Abul Azeez) on rgth 
March, 1936 as seen from Exhibit B-6, 
a Register of Land Attachments and 
Sales, 


4. Under section 113 of the Act, the 
Collector through whom notice under 
section 112 is served on the ryot, has to 
give intimation of such service to the 
land-holder. Such intimation had been 
given, in the present case on 26th March, 


-1936. Section 114 provides that if the 


defaulter does not pay the arrear in 
spite of service of notice under section 112 
and also does not institute a suit, the 
land-holder can file an application to 
the Collector for. sale of the holding. 
The ‘section also provides that if the ryot 
had filed a suit contesting the right of the 
land-holder to sell the land and if in such 
suit it has been declared that the ryot 
is liable to pay the amount in whole or 
in part, then also the land-holder can 
file the application for sale. Section 115 
prescribes- the period of limitation for 
application under section 114. i 


Sub-section (1) of section 115 says 
that if the ryot had not filed any suit 
contesting the right of the land-holder 
to sell the holding, then the application 
for sale shall be made by the land-holder 
within forty-five days of the date of 
service contemplated under section 113. 


I) 


Sub-section (2) of section 115 prescribes 
the period of limitation’ for filing the 
application for sale in a case where the 
ryot-has filed a suit as contemplated under 
section 112. In the present case, admit- 
tedly the ryot did not file any suit con- 
testing the right of the Jand-holder to 
sell the holding for the arrears claimed. 
Therefore only sub-section (1) of section 
115 is relevant for the present purpose. 
As per that provision the application for 
sale ought to have been filed within forty- 
five deys from 26th March, 1936, the 
date on which the intimation of service 
of notice on the ryot had been given to the 
Jand-holder as contemplated under 
sectior 113. But the application for sale 
in this case had been filed by the land- 
holder only on 15th June, 1936 which is 
a date beyond the period of limitation 
of forty-five days. One of the contentions 
on behalf of the plaintiff, who challenges 
the sale under the provisions of the Act 
is that the application for sale having 
been made beyond the period of limita- 
tion prescribed under section 115 (1), 
the Collector to whom the application 
had been made had no jurisdiction to 
proceed further in the matter and that 
therefore the sale held subsequently is 
ab initio void. i f 

6. There is yet another contravention of 
the provisions of the Act in conducting 
- the sale. Under section 116 of the Act, 
the Collector who receives the 
application for sale (under section 
114) shall appoint an officer to 
conduct the sale. -Under. section 117, 
the Officer so appointed who is to be the 
selling officer shall fix a date for sale and 
cause it to be proclaimed by beat of 
drum etc. Sub-section (2) of section 117 
says that in fixing the date of sale, not 
less than thirty days shall be allowed from 


the date on which proclamation: is made. . 


In the present case, the proclamation had 
been made on 25th July, 1936 and the 
sale had been held on 18th August, 1936.. 
This is in contravention of section 117 (2), 
for, in fixing the date of sale, the minimum 
period of thirty days from. the date of 
proclamation had not been allowed. 


4. The learned Judge who heard the 
second appeal had held that this con- 
travention, namely, the contravention of 
section 117 (2), makes the proceedings 
a nullity and therefore the sale under the 
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` provisions of the Act was wholly void. 


The learned Judge, however, did not 
hold that the contravention of section 
115 (1), mamely, the provision pres- 
cribing the period of limitation for filing 
the application for sale, made the pro~ 
ceedings a nullity. The learned Judge 
observed: 


‘Whatever may be said about the pro- 
priety of the application for sale made 
more than forty-five days after the date 
of intimation to the land-holder of the 
service of notice on the defaulting ryot, 
I am of the opinion, that, the sale held 
before the expiry of thirty days after 
the order for sale was made, is clearly 
in contravention of a very important 
provision of Jaw. These provisions 
are made for the benefit of the ryot so 
as to enable him to pay off the arrears 
of rent, if any, and I am of opinion 
that the provision in section 117 (2) 
of the Act is mandatory and therefore 
the sale held in contravention of that 
provision should be held to be a nullity 
with the result that no title passed to 
the land-holder by the said sale’’. 


8. Before considering the correctness oT 
otherwise of the above view of the learne 

Judge, we would dispose of the conten” 
tion raised on behalf of the defendant 
regarding the maintainability of the suit. 
The contention is that because of the 
provisions of the Act, the civil Court had 
no jurisdiction to entertain the suit out 
of which the present appeals have arisen. 
However, we are of the opinion that this 
contention has no merit. Under section 
189 of the Act, only suits and applications 
of the nature specified in Parts A and B 
of the ‘Schedule which can be brought 
before the Revenue Court, are taken out 
of the jurisdiction of the civil Court. 
Surely, a suit for declaration of title and 
injunction js not one specified in Part A 
or Part B of the Schedule to the Act. 
It is to be noted that in the present suit, 
the plaintiff has not even asked for setting 
aside the sale on the ground of illegality. 
If the sale is.ab initio void (and not merely 
voidable) there is no need for having the 
sale set aside.. In such a case, the plaintiff 
can ignore the sale and ask for other 
reliefs. He need not’ even ask, for a 
declaration that the sale is void. What- 
ever that be, a suit either for a declaration 
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that a sale under the provisions of the 
Act is void or a suit for setting aside such 
sale on the ground of illegality is not one 
provided under Part A or B of the 
Schedule to the Act and therefore in 
respect of either of such suits, the civil 
Court’s jurisdiction is not ousted. 


9. The fact that the ryot filed an appli- 
cation under section 131 of the Act for 
setting aside the sale and that the said 
application had been dismissed does not 
make any difference regarding the ques- 
tion. whether the civil Court has jurisdic- 
tion to entertain the present suit or not. 
Admittedly section 131 of the Act is 
similar to Order 21, rule 89 of the 
Code of Civil Procedure. It cannot be 
disputed that there is no provision in 
the Act similar to Order 21, rule 90 of 
the Code of Civil Procedure. The fact 
that the ryot applied under section 131 
of the Act (by depositing the arrears due) 
which application came to be dismissed, 
has nothing to do with the question that 
the ryot has a right to file a suit in the 
civil Court to bave the sale set aside on 
the ground of material irregularity 
amounting to illegality, much less in 
respect of a suit in which the sale under 
the provisions of the Act is treated as 
void. Ghidambaram Pillai v. Muthammai+ 
Rajah of Ramnad v. Venkatarama Tyer? 
and Mahalinga Naicker v. Vellayya 
Naicker?, support the above view. 


ro. At one stage, the learned Counsel 
for the defendant contended that even a 
suit to set aside the sale on the ground 
of material irregularity amounting tc 
illegality is one coming under section 189 
of the Act and that therefore the civil 
Court has no jurisdiction to entertain such 
a suit. The learned Counsel referred to 
items 27 and 28 in Part B of the Schedule 
to the Act and contended that while 
item 27 relates to an application under 
section 131 of the Act, item 28 relates 
to an application to set aside a sale 
generally. The contention is that under 
item 28, there is no need for the applicant 
to make the deposit as contemplated under 
section 131 of the Act, for, such a situation 
is provided for under item 27 and that, 
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therefore, item 28 should relate to, an” 
application to set aside a sale not covered. 
by section 131 of the Act. The argument 
proceeded, that because item 28 in. 
Part B of the Schsdule covers an appli- 
cation to set aside a sale on the ground 
of material irregularity amounting to 
illegality (as in the case of Order 21, 
rule go, Code of Civil Procedure) section 
18g of the Act would be attracted and that 
the civil Court’s jurisdiction to entertain. 
the present suit is barred. The argument 
is wholly untenable and fallacious on two- 
grounds. First of all the present suit is 
not one to set aside the sale on the ground 
of illegality. The plaintiff has proceeded 
on the footing that the sale was ab initio 
void and if he can prove such a case he 
can ignore the sale and need not ask. for 
setting it aside. The mere fundamental 
error in the argument is to construe item. 
28 of Part B as one outside the scope of 
section 131 of the Act. In column 2 
of Part B, the section of the Act under 
which the application is to be made 1s 
mentioned. It is to be noted that both. 
against items 27 and 28 only section 131 
of the Act is mentioned. . Item 27 does 
not relate to an application to set aside 
a sale under section 131 of the Act, and 
it is only for depositing the necessary sum 
for the purpose of setting aside the sale, 
for which the period of limitation is pres- 
cribed as forty-five days. It is under 
item 28 the period of limitation for filing 
an application to set aside a salz is pres- 
cribed. There can be no doubt that the 
application contemplated under this item. 
is only one under section 131 of the Act 
and not otherwise, for, as already men- 
tioned, in column 2, the section is men- 
tioned as 131. Items 27 and 28 read 
together would show that the defaulter 
whose holding has been sold can deposit. 
the sum within forty-five days of the date 
of sale and the period of limitation to file 
an application to set aside the sale (after 
making such deposit) is before the grant 
of a certificate of sale. Undoubtedly 
there is no provision in the Act for filin 
an application before the revenue Court 
to set aside a sale without depositing the 
defaulted sum and contending that’ the 
sale had been vitiated by material irregu- 
larity amounting to illegelity. There 
fore, it is clear that the civil Court’s 
jurisdiction to entertain a suit to se 
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aside a sale under the provisions of the 
Act, outside the scope of section 131 of the 
Act is not ousted. 


zx. The learned Counsel for the defen- 
dant contended that the decisions reported 
in Chidambaram Pillai v. Mutkamma}, 
Rajak of Ramnad v. Venkato Rama Iyer?, 
and Mahkalinga Naicker v. Vellayya Naicker®, 
have to be understood in the light of the 
decision reported in Munisami v. Narasappa* 
and according to the learned Counsel, the 
subsequent Full Bench decision referred 
to above would show that in the present 
case, the civil Court has no jurisdiction. 
This is again wholly untenable. In the 
case before the Full Bench in Munisami v. 
Narasappa*, a notice under section 112 of 
the Act had in fact been served. on the 
defaulter. As already seen, on. such 
Service of notice, any person having an 
interest in the holding would have a 
right of suit before the Collector contest- 
ing the land-holder’s right of sale. In 
the case before the Full Bench, what 
happened was that in spite of service of 
notice under section 112 of the Act, 
the defaulter did not file any suit before 
the Collector contesting the right of the 
landholder to bring the holding to sale. 
Therefore, the Full Bench observed at 
page 544: 
“When he was served by appellant-4 
with a notice under section 112 the 
proper course if he wished to contest 
the right of sale of the A schedule 
lands was for respondent 1 to file a 
suit in the revenue Court.........- 
` He refrained, however, from taking 
this course and so far as the A schedule 
lands are concerned, he cannot chal- 
lenge the validity of the sale in a civil 
Court”. i 


It should be noted that in the. case 
before the Full Bench the question 
was not whether the sale was vitiated 
by any illegality and ‘on that score it, 
was abinitio void. The question was 
whether a ryot who has failed to 
contest the right of the landholder to 
bring the holding to sale by filing a suit 


before the. Collector, can agitate such. 


question in the civil Court. The Full 
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LL.R. 45 Mad. 890. (F.B.) 
1.L.R.49 Mad. 490. 

A.LR. 1941 Mad. 539. - (F.B.) 


KUNJAPPA J. GURU, RAO (Ramaswami, J-\ 


97 


Bench pointed out that that question was 
one falling-within the exclusive jurisdiction 
of the revenue Court and that, therefore, 
section 189 of the Act would bar the 
jurisdiction of the civil Court. Therefore 
this decision has no application at all 
to the facts of the present case. 


1z. The substantial question that was 
argued before us is whether the non- 
compliance of some of the provisions of 
the Act made the sale ab initio void or 
whether the sale was only voidable. 
While the contention on behalf of: the 
plaintiff is that the sale was ab initio 
void as the Collector had no jurisdiction 
to sell the holding, the contention on 
behalf of the defendant had been that at 
the worst, the non-compliance of some of 
the provisions of the Act would only 
amount to an illegality which would 
entitle the affected party to have the 
sale set aside. The contention is that the 
plaintiff in this case cannot treat the sale 
as wholly void and ignore the same and. 
bring a suit for declaration of title. 


14. Even though the above question was- 
argued at considerable length, it appears. 
to us that the question is really academic, 
for, we are of opinion that in either case 
whether the sale is ab initio void or is 
only voidable the plaintiff has necessarily 
to fail. If the sale is only voidable, the 
person affected by the sale (Abdul Azeez, 
the ryot) ought to have filed a suit in the 
civil Court to set aside the sale within one 
year of the date of the sale, under 
Article 12 (6) of the Limitation Act of 
1908. (Whatever be the position prior to 
the amendment of the Act in 1934, under 
section 116 as amended, the sale is ordered 
by the Collector and Article 12 (6) of 
the Limitation Act of 1908 clearly covers 
such sale). No such suit having been 
filed, the present suit is barred. Even 
assuming that the revenue sale is ab 
initio void. and the plaintiff and his pre- 
decessors-in-title can ignore the same, 
the plaintiff has not established his title 
to the suit property. It is true that if 
the revenue sale is void, the defendant’s 
predecessor-in-title, namely, Janakirama. 
Pillai, the landholder who purchased 
the holding in the revenue sale, did not 
get title to the holding and the title 
remained with Abdul Azeez, the ryot;. 
but from the facts of the case there can. 
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be no doubt that the title of Abdul 
Azeez has been lost by the law of limita- 
tion. The first appellate Court has given 
a clear finding that in pursuance-of the 
sale which is evidenced by Exhibit B-6, 
Janakirama: Pillai, the purchaser, took 
delivery of the holding as evidenced by 
Exhibit B-11. The application by Abdul 
Azeez, the ryot, under section 131 of 
the Act to set aside the sale was dismissed 
on 2nd January, 1939. The finding of 
the learned First Appellate Judge is 
that even beforé the dismissal of that 
application, Janakirame Pillai, the pur- 
chaser, had taken delivery of the property 
which he purchased in the sale held under 
the provisions of the Act. That means 
Abdul Azeez had been dispossessed of the 
property. .The above finding of the 
learned First Appellate Judge has not 
been disturbed by the learned Judge 
who heard the second appeal. Under 
Article 142 of the Limitation Act of 1908, 
a suit for possession of immovable property 
has to be instituted within 12 years from 
the date of dispossession, Abdul Azeez 
having been dispossessed as early as 1438, 
neither Abdul Azeez nor his successors- 
in-interest including the plaintiff can 
successfully claim that they have rill 
title to the property. Under section 28 
of the Limitation Act of 1908 on the 
expiry of the period of 12 years from the 
‘date of dispossession as prescribed under 
Article 142, the title of Abdul Azeez and. 
his successors-in-interest would get 
extinguished. There is no dispute that 
the provisions of the Limitation Act of 
1908 ‘would be applicable to the present 
case, the suit having been instituted very 
much prior to the coming into force of the 
Limitation Act of 1963. Even if the suit 
had been instituted subsequent to the 
coming into force of the Act of 1963, 
it would not make any difference, for, 
if by the operation of the provisions of 
the Limitation Act of 1908, the plaintiff’s 
title had been extinguished even prior to 
the coming into force of the- Limitation 
Act of 1963, the mere fact that the suit 
has been instituted subsequently would 
not give the plaintiff any better right. 

14. Therefore, even if we accept the 
view of the learned Judge that the sale 
in this case is ab initio void end a nullity, 
we are unable to see how the plaintiff 
ean be granted adcecree for declaration of 
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his title to the suit property. The mere 
fact that the title of Abdul Azeez had 
not been lost by the revenue sale (on the 
footing that the sale was void) does not 
mean that the plaintiff is entitled to a 
declaration of his title to the property. 
Before the plaintiff can get such a decree 
he has to establish that as on the date of 
suit he had title. Ifthe plaintiff does not 
show that himself and his predecessors- 
in-title had been in possession of the pro- 
perty within 12 years prior to the insti- 
tution of the suit, he cannot hope to get 
a declaration of title. As already seen, 
the clear finding of the first appellate 
Court is that Abdul Azeez, the original 
owner of the land had been- dispossessed 
by Janaki Rama Pillai, the purchaser in 
the sale held under the Act, as early as 
1938. It is also the finding of the Court 
below that the plaintiff was not in posses- 
sion-of th: land on the date of suit. 
Under such circumstances, whether the 
sale is void or only voidable, the plaintiff 
should necessarily fail in the present suit. 
It has to be remembered that the declara- 
tion that is prayed for in the present suit 
is not that the sale is a void one, but it is 
one in respect of title. Therefore, even 
if the finding that the sale is void is correct 
the plaintiff is not entitled to a decree 
declaring his title to the property. 


15. Now coming to the question whether 
the sale is void or only voidable, it was 
already noticed that there was infringe- 
ment of the provisions of the Act in two 
respects. The first is that the.application 
for sale by the landholder was beyond the 
period of forty-five days prescribed under 
section 115 (1) of the Act. The learned 
udge who heard the second appeal has 
not held that this infringement of the 
provisions affected the sale. However, 
on behalf of the plaintiffit is contended, 
on the basis of the decision reported in 
Satyanarayana v. Rayalamma1 that the 
Collector had no jurisdiction to order 
the sale as the application by the land- 
holder for sale had not been received ' 
within the period of 45 days prescribed 
in sub-section (1) of section 115 
from the date of intimation of service.” 
In that case, Abdur Rahman, J., was of 
the view that under the provisions of 


1. (1943) 1 M.L.J. 386. 
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the Act before the amendment of 1934 
(which applied to the facts of that case) 
the Collector was acting only as agent of 
the landholder and that therefore if the 
landholder had not filed the application 
for sale within the time prescribed the 
Collector would not have jurisdiction to 
proceed further. Even if the above view 
of the learned Judge that under the pro- 
visions of the Act, as it stood before the 
amendment of 1934 the Collector was 
acting only as the agent of the land- 
holder is correct, the position is different 
after the amendment. Under Section 116 
as it originally stood, the only duty cast 
on the Collector was to receive the appli- 
cation from the landholder for sale and 
to appoint an officer to conduct the sale. 
He had no other function regarding the 
sale of the holding, but under section 116 
as amended, which amended provision 
is applicable to the present case, the 
Collector is the authority who shall 
determine the extent of the land to be 
sold, the lots if ary in which it shall be 
sold, the order in which the lots shall be 
sold and the estimated value of each lot 
and to order the sale after hearing the 
parties. As this amended provisic n makes 
it clear that it is the Collector who is to 
order the sale, it cannot be now contended 
that the Collector is acting only as an 
agent of the landholder. It is true that 
under section 111, it is stated that it shall 
be lawful for the landholder to sell the 
holding. However, when that section is 
read with the other provisions of the Act, 
it is clear that the landholder himself is 
not given the power to sell the holding 
but he has only a right to bring the 
holding to sale. It is tre Collector who 
has the right to order the sale after, 
hearing the parties. Abdur Rahman, J. 
has himself pointed out the difference 
between section 116 as it stood before 
the amendment of 1934 and the amended 
provision. It is clear that the learned 
Judge has taken the view that the Collec- 
tor was acting only as the agent of the 
jandholder and that therefore he had no 
jurisdiction to proceed further unless the 
application for sale by the landholder 
is within the period of limitation pres- 
cribed under section 115, only because, 
in that case, section 116 as itstood before 
the amendment, was applicable- From 
the observations of the learned Judge it 
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appears to us that if the amended section 
is applicable, he would not have taken 
the said view. . 


16. Section 115 only prescribes the 
period of limitation for filing an appli- 
cation for sale. It is incorrect to say 
that that section confers jurisdiction on 
the Collector to order the sale. It is 
section 116 which confers such jurisdiction 
on the Collector. If the Collector, in 
exercise of his jurisdiction under section 
116 was prepared to condone the delay 
in filing the application for sale and 
decides to proceed further in the metter 
it cannot be said that he was acting 
without jurisdiction. 


17. The learned Judge who heard the 
second appeal, as already pointed out, has 
also not held that the infringement of sec- 
tion 115 (1) of the Act in the application 
having been made beyond the period of 
forty-five days made the sale a nullity. 
We have no hesitation in rejecting the 
present contention of the learned Counsel 
for the plaintiff in this respect. 


18. We are unable to agree with the view 
of the learned Judge who heard the second 
appeal that the infringement of the pro- 
vision contained in section 117 (2) makes 
the sale ab initio void. As already seen, 
under the said provision in fixing the 
date of sale not less than thirty days should 
be allowed from the date on which pub- 
lication of the sale had been made. In 
this case, admittedly only less than thirty 
days had been allowed. Therefore, this 
provision has in fact been infringed but 
the question is whether such infringement 
makes the sale ab initio void. The sale 
could be held to be void or a nullity 
only if the sale had been held without 
jurisdiction. Otherwise, even if a -pro- 
vision of law is transgressed it would be 
only a material irregularity or illegality. 
A sale held in transgression of a provision 
of law may be hit by illegality but it 
cannot be said that the sale is- without 
jurisdiction. Rubinstein on ‘Jurisdiction 
and Illegality’, 1965 Edition, at pages 4 
and 5 observes as follows:— 
“The primary question to be dealt 
with by this book is this: Assuming an 
act is illegal and assuming it can pro- 
perly be reviewed, how does the illega- 
lity affect its validity? : 
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Other questions that follow fram this 

` supposition are: How does the validity 
or nullity of the decision affect the rights 
and liabilities of the persons concerned? 
Can the persons affected by an illegal 
act ignore and disregard it with 
impunity? What are the remedies 
available to the aggrieved parties? 
When will the Courts recognise the 
right to compensation for camage 
occasioned by an illegal act? All 
these questions revert to the ona basic 
issue: Has the act concerned ever had 
an existence or is it merely a nullity? 
Existence in this context devotes not 
only an act which is immune from 
judicial review but also an illegal act 
which exists although it may be 
reviewed and even annulled in appro- 
priate proceedings. Such an illegal 
act is usually termed as voidable act. 
Nullity on the other hand, is the result 
of a purported exercise of an autho- 
rity which hasno legal effect whatsoever, 
an act which is void ab initio”. 


As already noticed, it is under section 116 
of the Act, the Collector is given the power 
to order sale. It is under-the same pro- 
vision he has to appoint an- officer to 
conduct the ‘sale. In the present case, 
there is no dispute that the Collector 
followed the- procedure [aid down under 
section 116. and appointed the selling 
officer. Section 117 prescribes the pro- 
cedure to be followed ‘by the’ selling 
officer.. It is there provided that in 
fixing the date of sale, not less than thirty 
days shall be allowed from the date on 
which publication of the sale had been 
made. It is net correct to say that if the 
sale had been held without allowing the 
required number of thirty days from the 
date of publication, the sale had been 
held without jurisdiction. ‘The transgres- 
sion may be a material irregularity or 
illegality, but we are unable to held that 
such transgression affects the jurisdic- 
tion to sell. 

19. In Kandaswami Naick v. Ponnu Naick1, 
Govinda Menon, J., had to deal with a 
case where no notice under section 112 
of the Act had been given to the ryot. 
The learned Judge held that under 
such circumstances, the sale was a mullity. 
But that decision would not help the 
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plaintiff in the present case. Failure to- 
give notice of intention to sell surely goes 

to the root of the matter.as the right of 
a person can in no way be affected with- 
out his being informed of the proceeding. 
It has always been held even in respect 

of Court-sales that the Court would get 

jurisdiction to sell only when the person. 
affected by the proposed sale is given 

notice of the same, That is so because 

the property of a person cannot be 

sold without his being told that it is being. 
sold; vide Natarajan v. Ghandmull Amar- 

chand+, But that is not the position in. 
the present case. It is not complained 

that the ryot had no notice under section. 
112, The failure on the part of the selling- 
officer to give an interval of thirty days 

from the date of publication and the sale 

cannot be equated with a case where there 

was no notice at all to the ryot under 
section 112 of the Act. S.M. Kadiroelu v. 
Alagappan?, is a case similar to the present 

one, in that, there also there was infringe-- 
ment of section 117 (2) of the Act. In. 
that case, Pandalai, J., has held that the 

sale was liable to be set aside. It had’ not 

been. contended and not held that the 

sale was a nullity and the same can ‘be 

ignored. Manickavasaka Thevar v. Chidam- 
baram Pillai*, is a case where instead 

of the selling officer who has to sign and. 
issue the proclamation, the Collector. 
himself did it. It was held in that case 
that the procedure was irregular and the 

sale was invalid and liable to be set aside. 

Here again it was not held that the sale 

was ab initio void or a nullity. 


20. We are of the view that the infringe-- 
ment of section 117, (2) makes the sale 
only voidable and not void. However, 
as we stated earlier, whether the sale 
is voidable or void, the plaintiff has to- 
necessarily fail because, in either cass, 
the suit is barred by the law of limitation. 


ax. The result is L.P.A. No. 34 of 1969: 
is allowed and L.P.A. No. 83 of 1969 is 
dismissed and the judgment of the trial 
Court as confirmed by the first appellate 
Court is restored. There would be no. 
order as to costs. 


S.J. 





` L.P.A. No. 34 allowed}, 
L.P.A. No. 83 dismissed. 





31) 


IN THE HIGH COURT OF JUDICA- 
"TURE AT MADRAS. 


Present:—K.N. Mudaliyar, F. 
“Balaraman 


a. 
‘State 


Essential Commodities Act (X of 1955) 
sections ‘7 and 3—Offence under the Act— 
Accused whether a dealer in rice—Burden of 
proof—On whom lies—Sanction to prosecute 
inooking wrong provision of law vitiated. 


Petitioner* 


Respondent. 


Where an order sanctioning the prosecu- 
tion of the accused həd invoked a wrong 
-provision of law, namely, the Madras 
Paddy and Rice Dealers (Licensing 
and Regulation) Order, 1968 instead 
of the Movement Control Order, 1968, 
such sanction order is vitiated. [Para. 4.] 


Unless there is a specific provision in the 
statute shifting the burden of proof to the 
petitioner, just as one finds in the Preven- 
tion of Corruption Act (Central Act II 
.of 1947) as amended, it is wrong in law 
to expect any proof from the accused 
about his defence that he is not a dealer. 
‘The burden remains and continues to 
remain always on the prosecution to 
prove the case against the accused that 
he is a dealer except in cases where the 
statute provides for the contrary position. 

[Para. 7.] 


(Cases referred to :— 


In re: Veerusikku and another, (1971) 
L. W. (Crl.) 69 ; In re, Karuppannan and 
another, (1971) L.W. (Crl.) 161. 


Petition under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the Order 
of the Court of the District Magistrate 
of Chingleput in S.T.C. No. 35 of 1971. 


R. Natarajan of M/s. Fan and San for 
K. Santhanam, for Petitioner. 


Public Prosecutor, for State. 
The Court made the following 


Orver:—Balaraman is the accused-peti- 
tioner who questions the propriety and 
—_——_— 


* Orl.R.G. No. 514 of 1972 and 


CrLR,P. No. 499 of 1972. Btk September, 1972. 
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the legality of the order passed by the 
District Magistrate (J), Chingleput 
convicting him of the offence under sec- 
tion 7 of the Essential Commodities 
Act, 1955, read with section 3 of the same 
Act, for contravening clause 3, sub- 
clauses (1) and (2) of the Madras Paddy 
and Rice Dealers (Licensing and Regu- 
lation) Order, 1968. The accusation 
against him was that on 27th February, 
1969, at about 20-00 hours, at G.N.T. 
Road, Red Hills, opposite to the bus 
stand, the petitioner and seven others 
(already acquitted) were found transport- 
ing 55 bags of sirumani paddy in a 
lorry MDS. 5378 from Nellore side to 
Red Hills which is in Saidapet Taluk 
and which is a notified area, without a 
valid permit. 


g. P.W. xis the Head Clerk in the Civil 
Supplies section of the Collectorate at 
Kanchipuram, who proved the sanction 
order from the Collectorate. P.W. 1 fur- 
ther stated that the Inspector of Police, 
Food Cell, C.I.D. (P.W. 2) sent a report 
to the Collector, stating that Balaraman 
and seven others had possessed paddy in 
excess of two quintals and that they were 
transporting 55 bags of paddy in a lorry 
MDS. 5378. P.W. 2 is the Inspector, 
who speaks to the seizure of the paddy 
from the lorry MDS. 5378 coming from 
Nellore side at a good speed, loaded with 
gunny bags, which were seized after the 
lorry crossed Padianallur check-post and 
went inside Red Hills, a notified area. 
The petitioner (accused 1) was found to 
be the driver of the lorry. P.W. 2 speaks 
to the fact, of submitting area report to 
the Collector of the Chingleput District 
at Kanchi requesting sanction, on 26th 
April, 1969. 


g We have already noticed that P.W. 1 
has proved the contents of Exhibit P-1 
which is the sanction order. 


4. The Government Pleader was given 
notice of this matter when the criminal 
revision case came on for admission and 
it was represented by the Government 
Pleader that the Inspector of Police, 
Food Cell, mentioned about the contra- 
vention of the Madras Paddy and Rice 
Dealers Movement Control Order, 1968 
so far as the first accused (petitioner here- 
in) was concerned. The said letter, 


102 


addressed by the Inspector of Police 


(P.W. 2) to the Collector of Chingleput . 


has not been proved in this case. Acting 
on the representation made by the 
Government Pleader, that so far as the 
petitioner is concerned, the allegation 
in the report of the Inspector is about the 
petitioner contravening the Madras Paddy 
and Rice Movement Control Order, 1968. 
I am of the view that the Collector was 
clearly wrong in according sanction to the 
prosecution of the petitioner for contra- 
vening clause 3. _ Sub-clauses (1) and (2), 
of the Madras Paddy and Rice Dealers 
(Licensing and Regulation) Order, 1968. 
The sanction order itself is vitiated by the 
wrong invocation of the Madras Paddy 
and Rice Dealers (Licensing and Regula- 
tion) Order, 1968, instead of the Move- 
ment Control Order, 1968. On this 
ground alcne, I am bound to acquit the 
petitioner of the alleged offence under 
section 7 read with section 3 of the Essen- 
tial Commodities Act, and clause 3, sub- 
clauses (1) and (2) of the Madras Paddy 
and Rice Dealers (Licensing and Regula- 
tion) Order, 1968. - 


The appellate order of the District 
Magistrate (j) is attacked on another 
ground, viz., that one instance of posses- 
sion of paddy by the first accused cannot 
bring the act of the first accused wick in 
the ambit of the signification of the word 
“dealer”, and in support of this argument, 
the learned Counsel cited the ruling 
of this Court in Veerasikku and another, 
In re? and Karuppannan and another, In re*. 


6. Even acting on the testimony of 
P.W. 2 who stated that the 55 bags of 
sirumani paddy found in the lorry M.D.S 
5378 were in the possession of the peti- 
tioner. I am unable to hold that the 
petitioner is a dealer within the meaning 
of sub-clauses (1) and (2) of clause 3 of 
the Madras Paddy and Rice Dealers 
(Licensing and Regulation) Order, 168. 


y. I have myself perused the order of 
the District Magistrate: (J), Chingleput. 
In paragraph 7, the learned Magistrate 
has ` considered the argument of the 
learned Counsel for the defence that the 
prosecution has‘ not proved that the 
accused is a dealer’and that one instance 





1. (1971) L.W. (Crl.) 69. 
2. (1971) L.W. (Crl.) 161, 
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as admitted by the Inspector in his-evi- 
dence, is not sufficient to prove that the 
petitioner is a dealer. The learned Magis- 
trate clearly erred in shifting the burden 
of proof to the 1st accused for proving that 
he is not a dealer. Unless there is a 
specific provision in the statute shiftin 

the burden of proof to the petitioner, just} 
as one finds . in the Prevention of Corrup+ 
tion Act (Central Act II of 1947) (as 
amended), it is wrong in law to expect 
any proof from the accused about his 
defence that he is not adeater. The burden 
remains and continues to remain always} 
on the prosecution to prove the case} 
against the accused that he is a dealer 
except in cases where the statute provides 
for the contrary position. 












8. The learned District Magistrate was 
clearly wrong in assuming that the onus: 
shifts to.the accused for proving that he is 

not a dealer. This is another grave ille- 

gality which vitiates the conviction of” 
the petitioner. f 


9. Besides, I find that the accused has: 
stated in'his statutory explanation, when 
examined under section 342, Criminal 
Procedure Code, that the paddy -found 
in the lorry belonged to him. In view- 
of his plea claimirg the ownership of the 
paddy seized by P.W. 2, the Inspector, I 
have no hesitation in not merely acquitt-- 
ing the accused-petitioner of the offence 
under section 7 read with section 3 of the 
Essential Commodities Act and clause 3, 
sub-clauses (1) and (2) of the Madras. 
Paddy and Rice Dealers (Licensing and: 
Regulation) Order, 1968, but also in. 
directing the return of the market: 
value of the paddy seized by P.W. 2. 


The Revision Petition is allowed. 
Petition allowed.. 


ro. 


S.J. 


m 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —N. Krishnaswamy Reddy, J. 


Petitioners* 


R. Natesan and others .. 
D. 
State 


Southern States (Regulation of Export of Rice, 
Order (1964), clause 3-A—Seizure of rice in 
belt area—Accused claiming benefit of the 
proviso to clause 3-A of the Order of 1964— 
Burden of Proof—On whom lies—Evidence 
Act (I of 1872), section 106—Scope of 
section. 


Whenever the accused.gets the benefit of 
an exception it is for the accused to show 
how he is entitled to get the benefit of 
that exception. This is the normal rule. 

[Para. 11.] 


Respondent. 


Though the prosecution is not relieved 
of its duty of proving its case, yet section 
106 of the Evidence Act provides that 
in exceptional cases where it would be 
impossible or at any rate dispropot- 
tionately difficult to prove the parti- 
cular fact and the same fact is pre-emi- 
nently or exceptionally within the know- 
ledge of the accused and which he could 
prove without difficulty or inconveni- 
ence, it is the duty of the accused to 
prove such fact. [Para. 14] 


Where the accused were found transport- 
ing paddy without permit in a belt area 
it was the duty of the accused to have 
proved or at least placed the facts 
before the Court to get the benefit under 
the proviso to clause 3-A of Southern 
States (Regulation of Export of Rice) 
Order, 1964. It is particularly so as the 
accused alone should have had knowledge 
as to wherefrom and whereto they were 
transporting the paddy and they should 
have proved or at least stated what was 
within their knowledge. - [Para. 17.] 


Cases referred to :— 


Shambhu Nath v. State of Ajmer, AIR. 1968 
Guj. 163; Jethalal v. State, A.I.R. 1956 
S.C. 404; Shambhu Nath v. State of Ajmer, 


*CrlL.R.C, No. 21 of 1971 and 
Cr. R.P. No. 13 of 1971. 20th December, 1972, 
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1956 S.C.J. 429; (1956) 2 M.L.J. (S.C.): 
1: A.IL.R. 1956 S.C. 404. 


Petition under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the order of 
the Court of the Additional First Class 
Magistrate (J), Padmanabbapuram dated 
26th September, 1970 and passed in 
S.T.C. No. 239 of 1970. 


S. Ganapathy Subramania Iyer, for P. 
Ananthakrishna Nair, for Petitioners. 


The Assistant Public Prosecutor on behalf 
of State. i 


The Court made the following 


OrvEr.—This revision has been filed by 
accused 3 to 5 in §.T.C. No. 239 of 1970 
on the file of the Additional First Class 
Magistrate, Padmanabhapuram, who 
were convicted under section (1) (a) (ii) 
of the Essential Commodities Act read 
with .clause 3-A of Southern States 
(Regulation of Export of Rice) Order, 
1964 and sentenced to paya fine of Rs. 300 
each, by the Additional First Class 
Magistrate. Accused 1 and 2 who were 
also convicted and sentenced to pay a 
fine of Rs. 300 each, have not challenged 
the conviction. ; 


2. The prosecution case is briefly this: 
P.W. 2 Natarajan, the Sub-Inspector of 
Police (Food Cell) C.I.D., Nagercoil, 
was patrolling the belt area in Kanyaku- 
mari District at a place called Padma- 
nabhapuram at about 5 A.M., on 25th 
March, 1970. P.W. 1, Hasan Mian, 
a Police constable, attached to the Food 
Cell was also with P.W. 2. They saw a 
lorry M.D.U. 8834 (M.O. 1) coming on 
the road from south to north. P.W. 2 
intercepted that lorry and checked it. 
Accused 1 to 5 were all in the lorry. 
Accused 1 was the driver and accused 2 
was the cleaner. Accused 3 was the 
owner of the paddy. Accused 4 and 5 
were coolies engaged for loading and 
unloading the rice bags. The lorry was 
loaded with 85 bags of paddy. The 
accused had no permit to transport paddy 
in the belt area. P.W. 2; therefore, 
recovered the paddy. bags and seized 
the lorry. The paddy bags were handed 
over to the Special Deputy Tahsildar 
(R) Warehouse Nagercoil. P.W. 3, 
Gopalakrishnan, the Assistant Director 
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of Survey and Land Records stated that 
the place where the lorry was intercepted 
is about 11 miles from the nearest point 
of the Kerala border. 


3. When the accused were questioned, 
they denied totally. 


4. The learned Magistrate held that the 
accused were transporting paddy bags 
within the belt-area without permit and 
found all the accused guilty for having 
contravened clause 3-A of the Southern 
States (Regulation of Export of Rice) 
Order, 1964. 85 bags of paddy seized 
by the Police were forfeited to the State. 
So far as the lorry was concerned, the 
learned Magistrate stated in his judgment 
that it would be disposed of after holding 
a separate enquiry. 


5. Sri-Ganapathi Subramania Iyer, the 
Jearned Counsel appearing for the 
accused-petitioners contended that the 
prosecution- has not proved that the 
accused were transporting 85 bags of 
paddy within the belt area and that since 
the lorry was found in a village called 
Padmanabhapuram and since transport- 
ing the paddy from one place to another 
place within the village is not prohibited; 
the conviction is not sustainable. It is 
therefore, necessary to note the relevant 
provisions of the Southern States (Regu- 
Jation of Export of Rice) Control Order, 
1964 (hereinafter called “the Order.”’) 


6. Clause 3-A, so far as it is relevant, 
runs as follows:— 


“Restrictions on transport of rice to or 
within the border area. No person 
shall transport, attempt to transport or 
abet the transport of rice. 


(a) to any place in the border area fiom 
any place outside that area; cr ; 


(b) from any place in the border area 
to any other place in that area: 


except under and in accordance with 
a permit issued by the State Govern- 
ment or any officer authorised by that 
Government in this behalf: 


Provided that nothing contained here- 
in shall apply tothe transport of rice— 
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(iv) within the same town or village in 
€ border area’-.......... ”, 


. It is, therefore, clear from clause 
3-A (b) that the transport of rice from any 
place in the border area to any other - 
place in that area is prohibited. In the 
Explanation to clause 3-A ‘border 
area’ is defined as the area which is 
within the fifteen mile belt insidea 
specified area and adjoining any other 
specified area. ; 


8. It is the evidence of P.W. 3 that the 
place where the lorry was intercepted 
was 11 miles from the nearest point of 
the State of Kerala which is the adjoin- 
ing specified area to the State of Madras. 
Therefore, there cannot be any doubt 
that the place where the lorry was inter- 
cepted while coming on the road was 
within the belt area and that, in any event, 
it could be held that the transport of 
paddy was at least from one point in 
the belt area to another point in that 
area, I, therefore, do not see any point 
in ‘the contention raised by the learned 
Counsel that the prosecution has not 
proved that the accused transported the 
rice from one place in the belt area to 
another place in that area. 


g. But the substantial question to be 
considered is whether the accused would 
get the benefit of the proviso to clause 
3-A. Under the proviso to the said 
clause, it is stated that nothing contained 
therein shall apply to the transport of 
rice within the same town or village in 
the border area. It is contended by the 


-learned Counsel that since the lorry was 


found, even according to P.W. 2, in the 
locality of Padmanabhapuram which is 
a village and that as there is nothing to 
show from the evidence of the prosecution 
that the transport of paddy was not 
within the village of Padmanabhapuram, 
the accused would have the benefit of 
this proviso. On the point, the learned 
Magistrate has found that the burden of 
proof is on the accused to show that they 
were transporting the rice from one place 
to another within the village of Padma- 
nabhapuram and that that burden was 
not discharged by the accused as required 
under section 14 of the Essential Gom- 


modities Act (hereinafter called ‘the 
Act’). ` Sri Ganapathi Subramania Iyer, 
learned: Counsel for the petitioner con- 
tended that section’;14 of the. Act runs 
thus: f ' i i 


“Where a person is prosecuted for 
contravening any order made under 
section 3 which prohibits him from 
doing any act or being in possession of 
a thing without lawful authority or 
without a permit, licence or other docu- 
ment, the burden of proving that he 
has such authority, permit, licence or 
other document shall be on him”. 


xo. As pointed out by the learned 
Counsel, ‘the burden of proof is restricted 
under this secticn only in cases where a 
person is prosecuted for not having any 
permit, licence or other document and 
not to other matters. In such a case, 
the burden of proving that he has such 
permit, licence or other document is on 
the accused. It is the case of the prose- 


cution -that the accused.should ‘have had’ 


permit to transport the paddy from one 
place to another within the belt area and 
that the accused did not have a permit to 
transport the paddy and that in such a 
case, it is for the accuscd to show that he 
had permit as required under section 14 
of the Act. ` It is‘not the case of the 
accused that they had permit to transport 
paddy. But in a case where the Proviso 
applies, namely, transport of rice within 
the same town or village in the border 
area, that does’ not require any permit, 
Section 14 of the Act will not apply. 
Where .no permit is‘ necessary, the ques- 
tion of burden of proof does not arise 
at all. 


ax. Now the question is whether. the 
accused were transporting the paddy 
within the village of Padmanabhapuram 
ïn the border area. When the lorry was 
interceptec , it was actually proczeding 
on the road towards the Kerala border. 
T am of the view that though section 14 of 
the Act would not apply to this case, it 
is for the accused to show or at least 
state when they were questioned in Court, 
that they were transporting paddy from 
one point to another point within the 
village of .-Padmanabhapuram. As 
already observed, -their case is one of 
absolute denial.. It is impossible for the 

14 ae BA 
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prosecution, especially when the- village 
happens to be a small village and when 
the lorry was proceeding through that 
village to show that the transport was not 
within the village. The evidence in thosé 
circumstances would be only. of a negative 
aspect. In such a case, the investigating 
Officer’ must enquire all the villagers to 
find out whether any lorry was transport- 
ing paddy within the village. Though 
the accused in such circumstances may 
not prove it, but at least they must have 
stated, either before the police who inter- 


-cepted or at least in the Court that they 


were’ transporting the paddy within the 
village of Padmanabhapuram. If the 
accused had stated so before the police, 
One would -normally expect the police 
to verify whether such statement was 
true and then let in cither positive or 
negative evidence as. the case may be. 
Whenever the accused gets thr benefit 
of an exception and in this case claiming 
exception by sub-clause (io) or the 
proviso to clause 3-A of the Order, it is 
for the accused to show how he is entitled 
to get benefit of-that exception. This is 
the normal Rule. , 


I2. Even otherwise, under section 106 
of the Evidence Act, when any fact is 
especially within the knowledge of any 
person, the burden of proving that fact is 
upon him. Whether a fact is, especially 
within the, knowledge of any person will 
depend upon the circumstances of each 
case and it requires a commonsense: 
approach. i 


13. In this case, it would not have 
been possible for the Investigating Officer 


` to find out whether the transport, was 


within the village of Padmanebhapuram. 
unless, as already pointed out he exhausted 
making enquiry. of all the villagers in 
the .village to let in evidence. This is, 
not: at-all practicable. Would this be - 
expected to be done, especially when a 
person..who could have had knowledge 
was available to state wherefrom and 
whereto he was ‘transporting and he did 
not say so? When the paddy was trans- 
ported, there must -have been, someone 
in the lorry, at least the driver., That 
someone who was in the lorry must have 
had the knowledge as to wherefrom the 
lorry was proceeding -and also the destin- 


a 


106 


ation. Therefore, in a case like this, 
it was the accused who should have had 
knowledge about the transport of rice 
from one place to another and it was 
theic duty to have disclosed their case to 
get the benefit of the proviso. 


14. In the decision in Shambhu Nath v. 
State of Ajmer1, the Supreme Court consi- 
dered the scope of section 106 ard laid 
down the following principles: 


“Section 106 is an exception to section 
101. The latter with its illustration (a) 
lays down the general rule that in a 
criminal case the burden of proof is on 
the prosecution and section 106 is 
certainly not intended to relieve it of 
that duty. -On the contrary, it is 
designed, to meet certain exceptional 
cases in which it would be impossible, 
or at any rate disproportionately diffi- 
cult for the prosecution to establish 
facts which are “ especially ° within 
the knowledge of the accused and which 
he could prove without difficulty or 
inconvenience. The word ‘especially’ 
stresses that. It means facts that are 
pre-eminently or exceptionally within 
his knowledge”. 


It is clear from this observation that 
though the prosecution is not relieved of 
its duty of proving its case, yət section 106 
provides that in exceptional cases where 
it would be impossible or at any rate 
disproportionately difficult to prove the. 
particular fact and the same fact which 
is pre-eminently or exceptionally within 
the knowledge of the accused, and which 
he could prove without difficulty or incon- 
venience it is the duty of the accused to 
prove such fact. 


15. Inthe instant case, as already point- 
ed out by me, it would. be impossible and 
impracticable for the prosecution to prove 
that the accused were not transporting 
the paddy within the village of Padma- 
nabhapuram. The accused alone would 
have known about it and it was for them 
to have proved that they were transport- 
ing the paddy within the village of 
Padmanabhapuram. 


1. 1956 S.C.J. 429: (1956) 2 MLJ. (S.C. 
1: ALR. 1956 S.C. 404. 
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16. Mr. Ganapathi Subramania Iyer 
relied upon the decision in Jethlal v. 
State!. Even though in that case it 
was held that section 106 of the Ev'dence 
Act would not have application to that 
casc, the Court observed that section 106 
cannot come into play where the fact 
concerned, is such as is capable of being 
known not only by the accused but also 
by others. The decision in Shambhu 
Nath v. State of Ajmer?, which was consi- 
dered earlier by me, has been followed 
in that case. - 


17. The accused denied the case off 
the prosecution totally and they have} 
not even stated as to wherefrom they) 
were taking the paddy in the lorry and] 
to which place. Therefore, I am of thej: 






and that they should have proved or ati 
least stated what was within their know- 
ledge. 


18. I agree with the finding of the 
learned Magistrate that the accused were 
transporting the paddy within the border 
area without permit and that it was not 
shown that they were transporting the 
paddy from one place to another place 
within the village of Padmanabhapuram. 
The conviction is confirmed. The 
sentence ofefine of Rs. 360 imposed on 
each of the petitioners, in the circum- 
stances, cannot be said to be excessive. 
The sentence of fine is also confirmed. 


xg. In the result, the revision petition 
is dismissed. 
S.J. Petition 

dismissed. 


er Y 
1. A.R. 1958 Guj. 163. i 
2. 1956 S.G.J. 429 :( 1956) 2 M.L.J. (S.G.) f= 

A.I.R. 1956 S.C. 404. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Presenr:—K. N. Mudaliyar, F. 


Manilingan Petitioner® 
0. Mi 
Jayarama Gounder Respondent. 


Constitution of India (1950), Article 134 (1) 
(c)—Application for grant of certificate for 
leave to appeal to Supreme Court—Criminal 
appeal to High Gourt under section 417 (3), 
Griminal Procedure Code (V of 1898)— 
Conviction and  sentence—Pre-requisite to 
application for leave to appeal to Supreme 
Court—Practice. j 


Accused convicted by the High Court in 
appeal under section 417 (3), Criminal 
Procedure Code, must surrender to under- 
go the sentence, before the High Court 
can entertain any application for grant 
of certificate for leave to appeal to the 
Supreme Court. 


Case referred to:— 


Kuttimo alias Mohammad Unni, In re, 
Crl. R.C. No. 516 of 1967. - 


Petition praying that in the circumstances 
stated therein and in the affidavit filed 
therewith the High Court will be pleased 
to ‘dispense with ‘the requirement of 
surrender to sentence and consider the 
application for grant of certificate for. 
leave to appeal to Supreme Court of 
India against the conviction and sen- 
tence in C.A. No. go2 of 1971 on-the file 
of the High Court, S.Q. P. No. 1 of 1973 
presented ta the High Court under 
Article 134 (1) (c) of the Constitution of 
India to grant leave to the petitioner 
therein to appeal to the Supreme Court 
of India against the judgment of. the 
High Court dated goth December, 1972 in 
C.A. No. 902 of 1971 in criminal appeal 
preferred to the High Court under section 
417 (3), Criminal Procedure Code, against 
. the acquittal of, respondent-accused 
therein of an offence under section 408, 
Indian Penal Code, by the Sub-Divisional 
Magistrate, Polur in.C.C. No. 1765 of 
1971 on his file. i oa ih j 





* S.G. Gril. M.P. No, 2 of 1973 and S.C.P. No. 
1 of 1973. ` Sth January, 1973. 


SHANMUGAM CHETTIAR J. GIAN CHENG KEIT 


107 


A. Nagarajan,” for Petitioner. 


Narayanaswami, for Respondent. 
The Court made the following 


Orprer.—I am bound by the practice 
prevailing in this Court, which is embodi- 
ed in the judgment of Krishnaswamy, 
Reddy, J., in (In re, Kittimo alias Mohmmed 
Unni)+, wherein it is stated that the 
accused must surrender to undergo the 
sentence imposed on him by this Court 
before any application can be entertained. 
In my view, $.C.Crl.M.P. No. 2 of 1973 is 
incompetent in law. Therefore, S.C. 
Cri. M.P. No. 2 of 1973 is dismissed. 


S.J. Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—P. S. Kailasam 
Ramaswamy, FF. 


R.MS. Shanmugam Chettiar (deceas- 
ed) and others Appellants™ 


v. 
Gian Cheng Keit alios Gian ‘Hiam 
(W), through her power agent Chak- 
ravarthi Doraiswami Respondent 


Givil Procedure Code (V of 1968), section 
44 (A)—Foreign Exchange Regulation Act 
(VII of 1047), sections 5 and 21 (3)— 
Scope—Foreign decree—Whether prior sanction 
Srom Reserve Bank - or Central Government 
necessary for transmission of the same to the 
executing Court. 


ond N. S. 


Foreign Regulation Act, section 5 totally: 
prohibits making of any payment to or 
for the credit of any person resident 
outside India without the - necessary 
permission as contemplated under the 
section. The words “any judgment or 
order for the. payment of any sum” 
have to be read together. The sub- 
section specifically says that no Steps 
shall be taken for the purpose of enforcing 
such judgment for payment of money to 
the decree-holder residing .outside -Inoia' 
ai re : - [Para. 2.] 
On ù plain reading of section 21 (3) (a) 
and (6) it is clear that execution.of a 
judgment by a person outside India can- 


“1. Grl, R.C No. 516 of 1967. 
* AAO. No, 283 of 1969. ` 13th February, 19739 
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not be levied without obtaining the neces- 
sary permission as contemplated by the 
Act. [Para. 2.] 


Though a resident outside India can file 
a suit for recovery of money without the 
prior permission of the Reserve Bank or 
the Central Government, as the case may 
be, he should necessarily obtain such per- 
mission ‘before levying execution for the 
recovery of money. ‘[Para. 2.] 


Even so, the mere filing of the certified 
copy of the judgment of a foreign Court 
and praying for transmission of the same 
to the executing Court cannot be said to 
be a step for enforcing the judgment 
requiring such permission. ‘[Para. 3.] 
Case referred to:— f 


Lobe v. Fatehkhan, (1972) 1 M.L.J. 41: 
84 L.W. 753 (1): A.I.R, 1972 Mad. 323. 


Appeal against the order of the District 
Court, Ramanathapuram at Madurai in 
E.A. No. 13 of 1967 in suit No. 12 of 
1965, High Court of Singapore. 7- 
Gopalachari and G. Krishnan, 
Appellants. 


King and Patridge, for Respondents. 


"The Judgment of the Court was delivered 
by : 

N. S. Ramaswami, J.—This civil miscel- 
Jļaneous appeal is against the order of 
transmission made by the learned District 
Judge, Ramanathapuram. The rzs- 
pondent before us is a resident of Singa- 
pore. He obtained a decree for money 
in the High Court of Singapore against 
the appellants in this Civil Miscellaneous 
Appeal. A certified copy: of the decrece 
passed by the High Court-of Singapore 
was, filed before the learned District 
Judge, Ramnad at Madurai, under 
section 44 (A), Civil Procedure Code, with 
a prayer that the decree may be- trans- 
mitted to.the Court of’ the. Subordinate 
Judge, Devakottai. for execution. The 
appellants before us-who are the judgment- 
debtors raised various objections to the 
abovesaid application filed by the decree- 
holder. The learned District Judge, Ram- 
mad overruled all the objections and ulti- 
mately by his order dated 11th July, 1969 
ordered -transmission of the abovesaid 
foreign decrece to’ the Court of the Sub- 
ordinate ‘Judge, Devakottai. Now, the 
stent seniors in this civil mis- 


for 
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cellaneous appeal have raised various 
contentions. However the learned Counsel 
for the judgment-debtors-appellants 
raised only one contention before 
us and that isthat the decree-holder 


_was debarred in filing the application 


before the District Judge, Ramnad, 

under the provisions of the Foreign 
Exchange Reg ilation Act. The conten- 
tion is, without prior permission of the 
Reserve Bank or the Central Government 
under the relevant provisions of the 
Foreign Exchange Regulation Act, no 
execution could be levied by the decree-. 
holder who is a foreigner. Sections 5 and 
21 of the Forcign Exchange Regulation 
Act are the relevant provisions regarding 
this point. Section 5 asfar asitis mate- 
rial for our purpose is as follows: 


_ “Save as may be provided in and in 
accordance with any géneral or special 
‘exemption from the provisions of the 
sub-section which may be granted 
conditionally or unconditionally by the 
Reserve Bank, no person in, or resident 
in India shall— 


(6) make any payment to or for the 
credit of any person resident outside 
India sci niani aak 


(c) make any payment to or for the 
credit of any person by order or on 
behalf of any person | resident outside 
India.........---6. 


Section 21 (3) of the said Act as ` far as 
it is material for our purpose is as follows: 


(3) Neither the provisions of this Act 
nor ‘any term (whether expressed or 
implied) contained in any contract 
that anything for which the permission 
of the Central Government or the 
Reserve Bank is required by the said 
provisions shall not be done without 
that permission, shall prevent legal 
proceedings being brought in India to 

z ‘recover any sum which apart from the 

i said provisions and any such term, 
-' would be-due whether as a debt, 
. damages or otherwise, but— ; 


~ (a) the said provisions shall apply to 
sums required to be paid by any judg- 
ment or order of any Court as they 
~apply in relation to other sums; and 
(b) no steps shall be taken for the pur- 


are 
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pose of enforcing any judgment or order 
for the payment of any sum to which 


the said provisions apply except as - 


respects so much thereof as the Central 
Government or the Reserve Bank, as 
the case may be, may permit to be 
paid; and.......... a. 


The. contention of the learned Counsel 
for the: judgment-debtors-appellants is 
that reading sections 5 and 21 of the 


Act; though a suit for money may be - 


filed in any Court in India by a resident 
outside India without obtaining the pre- 
vious permission of the Reserve Bank or 
the Gentral Government, as the case may 
be, no execution can be levied by such 
foreigner without obtaining such permis- 
sion, On the contrary; the learned Counsel 
for the decree-holder-respondent contends 
that the provisions of the Act do not bar 
even the levy of execution of decrce for mo- 
ney even though the decree-holder may be 
a resident outside India, but permission 
from the Reserve Bank or the Central 
Government would have to be obtained 
only before the decree-holder wants to 
draw the money from the Court. We 
are of the opinion that the contention 
of the learned Counsel for the respondent- 
decree-holder overlooks the specific pro- 
visions contained in sub-clauses (a) and 
(6) of sub-section (3) of section 21, 
quoted earlier. 


2. Section 5 totally prohibits making 
of any payment to or for the credit of any 
person resident outside India without 
the necessary permission as contemplated 
under the section. Sub-section (3) of 
section 21 is in the nature of an exception 
to the abovesaid provision contained in 
section 5, for, this sub-section says that 
legal proceedings for recovery of money 
can be taken even without obtaining the 
necessary permission from the Reserve 
Bank or the Central Government.. But, 
then sub-clauses (4) and (b) of the above- 
said sub-section (3) are in the nature of 
exception. Sub-clause (a) makes it 
clear that in spite of what-is stated in 
sub-section (3) the-provisions of the Act 
{the prohibition under section 5 of ‘the 
Act) shall apply to sums required to be 
paid by any judgment or order of any 
Court as they apply in relation to other 
sums. Then, sub-clause (b), says that 
no steps shall be taken for the purpose of 
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- enforcing any judgment or order for 


the payment of any sum to which 
the said provisions apply. The learned 
Counsel for the decree-holder contends 
‘that sub-clause (4) wauld apply.only to 
cases where the decrcee-holder prays for 
payment out and not to execution peti- 
tions themselves. The learned Counsel 
is not right. The words ‘‘any judgment or 
order for the payment of any sum” 
have to be read together. 
The words “for the payment of an 

sum’ qualify the words “any judgment 
or order”. ‘The sub-section specificall 

says that no steps shall be taken for the 
-purpose of enforcing such judgment, 
viz., a judgment for the payment of any 
sum. Undoubtedly, the judgment 
in question is one for payment of money 
and the decree-holder is a resident out- 
‘side’ India. No‘ steps shal] be taken for 
the purpose of enforcing this judgment 
without obtaining the necessary permis- 
sion of the Reserve Bank or the Centra} 
Government. In Lobo v. Fatehkhan1, one 
of us had to consider a similar question. 
It was held there. that execution of a 
decree by a resident outside India cannot 
be levied before obtaining the necessary 
permission of the Reserve Bank or the 
Central Government. On a plain read- 
ing of section 21 (3), sub-clauses (@) andf 
(b) we are satisfied that execution of-a 
_judgment by a resident outside Indi 

_cannot be levied without obtaining the 
necessary permission as ~contemplated| 
under the various provisions of the Act. 
The learned Counsel for the decree 
‘holder-respondent referred to the judg- 
_ment of Ismail, J., in W.P. No. 86 of 1968. 
That writ petition was filed by a judg- 
ment-debtor contending that before a 
decree-holder who is a resident outside 
India gets the necessary permission, from 
_the Reserve Bank under the provisions 
of the Act, the (judgment-debtor) was 
entitled to be heard by the Reserve Bank 
authorities and the permission granted 
by the Reserve Bank without he. being 
so heard was bad. The learned Judge 
rightly rejected such a contention and 
dismissed the writ petition. -We are 
unable to see how this decision has any 







relevance to the present case. Here we 





“a (1972) 1 M.L.J. 41 : 84 LW, 753 (1): 
ALR. 1972 Mad. 323. 
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are not, concerned with the question 
whether the judgment-debtor has any 
right to be heard by the Reserve Bank 
authorities before granting the necessary 
permission under the Act. We are con- 
‘ cerned with the question whether the 
decree-holder who is a resident outside 
India can enforce the judgment before 
obtaining the necessary permission of the 
Reserve Bank as per the provisions of the 
JAct. As we said earlier, we are quite 
clear that though a resident outside India 
can file a suit for recovery of money, 
without the prior permission of the Reserve 
Bank or the Central Government, 
as the case may be, he should necessarily 
obtain such permission before levying 
execution for the recovery of the money. 


# Even so, the 
appellants cannot get any relief as far as 
the present civil miscellaneous appeal 
jsconcerned. The order appealed against 
is one under section 44 (A), Civil Pro- 
cedure Code, for receiving the foreign 
judgment and transmitting the same under 
section 39, Civil Procedure Code to che 
Court of the Subordinate Judge, Deva- 
kottai for execution. The decree-holder 
cannot be said to have taken steps for 
enforcing the judgment as contemplated 
under sub-clause (b) of sub-section (3) of 
section 21 of the Act in filing the certified 
copy of the foreign judgment in the Court 
of the District Judge, Ramnad with a 
request that the ‘same may be trans- 
mitted to the Court of the Subordinate 
Judge, Devakottai. The Court of the 
Subordinate Judge, Devakottai, is going 
to be the executing Court. Undoubtedly, 
the decree-holder cannot take steps to 
proceed against either the person or the 
property of the judgment-debtor for the 
recovery of the money under the judg- 
ment without getting the necessary per- 
mission as contemplated under the Act. 
But, we are quite satisfied that the steps 
so far taken by the decree-holder do not 
come within the purview of sub-clause 
(b) of section 21 (3) of the Act, for the 
mere filing of the certified copy of the 
‘judgment of the foreign Court and pray- 
ing for transmission of the same to the 
executing Court cannot be said to be a 
step for the enforcing of the judgment as 
contemplated under the abovesdid pro- 
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visions. Therefore, the civil miscel- 


Janeous appeal fails. 


4. The learned Counsel for the judgment- 
debtors-appellants raised another point, 
viz., that the decree-holder has given the 
rate between the Malayan dollar and the - 
Indian rupee wrongly and that has got 
to be corrected. But, that question is 
not before us. The only order that is 
appealed against is the order transmitting 
the decree to the Court of the Subordinate 
Judge, Devakottai. We are concerned 
only with the question whether that 
order is Jegal or not. As we said earlier, 
there is nothing wrong about that order. 


‘Therefore, the civil miscellaneous appeal 


has to be dismissed. The question as to 
the correct exchange value has to be 
agitated inthe proper forum. The civil 
miscellaneous appee! is dismissed. There 
will be no order as to costs. 


P.S.P. Appeal 


disnnissed. 
IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 


Presenr:—K. Veeraswami, G.F. and V. V. 
Raghavan, J. “4 


K. M. Adam 
v. 


Gopalakrishnan (minor) represented 
by mother and next friend Uma 
Respondent. 


Appellant* 


Hindu Adoptions and Maintenance Act 
(LXXVIII of 1956), sections 20 (2) and 2 
—Scope—Maintenance—Claim by minor 
illegitimate son of Muslim by Hindu concubine— 
Muslim law—Father not bound under that law 
—Liable under section 20 (2) of the Act. 


A Muslim is not bound under his personal 
law to maintain his illegitimate son by a 
Hindu concubine. [Para. 2.] 


Since however, the illegitimate son is a 
‘Hindw under section 2 (1) Explanation 
clause (b) of the Hindu Adoptions and 
‘Maintenance Act, by reason of his 
mother being a Hindu he can claim 
maintenance under. section 20 (2) 
against. his father. [Para. 2.] 





“#8. A.No.819 of 1969, 9th July, 1973. 


i) : 


There is nothing in section 20 (2) to 
Suggest that the son, legitimate or 
illegitimate, can claim maintenance only 
against a Hindu father or mother. 
Having regard to the various provisions of 
, the Act and the changes effected, it 
could not be the intention of the Act to 
leave a Hindu minor child without the 
right to maintenance against a Maho- 
medan father. [Para. 2.] 


Appeal against the decree of the City 
Civil Court, Madras in A.S. No. 145 of 
1968 preferred against O.S. No. g20 -of 
1966. : 

A. Nagarajan, for Appellant. 

K. G. Manickavasagam, for Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswami, G.F.—The subject-matter of 
the Second Appeal is a maintenance 
decree against the defendant-appellant 
obtained by his minor illegitimate son. 
The appellant is a Mohamedan and the 
_mother of the respondent is a Hindu. 
‘A sum of Rs. 100 per month has been 
decreed as his maintenance. That the 
respondent was the child of the appellant 
and that the mother of the child wa’ a 
Hindu and there was no marriage between 
the two, has now to be taken as final in 
view of the findings of the Courts below; 
The -outstanding question on which the 
reference was made by Ismail, J. to a 
Division Bench is whether the respondent 
in the circumstances could maintain 
the suit for maintenance against the 
Appellant, 


2. Itis pressed upon us for the appellant . 


that neither under the personal law of 
the relative parties, nor the provisions 
of the Hindu Adoptions and Maintenance 
Act of 1956, is the respondent entitled to 
maintenance against the appellant. The 
claim has to be’ sustained only with refe- 
rence to the statutory provisions, if at all 
for, under the personal law of the appel- 
lant, there is no obligation on his part 
to “maintain his illegitimate son by a 
Hindu concubine. By virtue of Clause 
(b) in the Explanation in section 2 (1) of 
the Hindu Adoptions and Maintenance 
Ast, 1956, the respondent is and has to 
be considered as a Hindu, because one of 
his parents, in this case his mother, is a 


ADAM 7. GOPALAKRISHNAN (Veeraswami, C: J.) 


f 


ilt 


Hindu. The Act is therefore, applicable 
to the respondent minor. It is equally 
clear that it does not apply to the appellant 
who is a Mohamedan. But, sub-section 
(3) of section 2 is to the effect that the 
expression “Hindu” in any portion of the 
Act shall be construed as if it included a 
person who, though not a Hindu by 
religion, is, nevertheless, a person to 
whom the Act applies by virtue of the pro- 
visions contained in the section. Even 


` this provision may not attract to the appel- 


lant the provisions of the Act. The claim 
of the respondent will therefore deperd 
on his being a Hindu, and therefore the 
rights conferred on him by the provisions 
of the Act. Section 20 reads follows: ` 


“(1) Subject to the provisions of this 
' section a Hindu is bound, during his 
or her lifetime, to maintain his or her 
legitimate or illegitimate children” and 
his or her aged or infirm parents. 


-- (2) A legitimate or illegitimate -child 
may claim maintenance from his or 
her father or mother so long as the 
child is a minor. 


(3) The obligation of a person t? 
maintain his or her aged or infirm 
parent or a daughter who is unmarried 
extends in so far as the parent or the 
unmarried daughter, as the case may 
be, is unable to maintain himself or 
herself out of his or her own earnings 
or other property. ` 


Explanation.—In this section “parent 
includes a childless step-mother’’.. 


The argument for the appellant is that sub- 
section (2) being related to sub-section(1), 
that is the assumption, cannot be regarded 
as conferring rights. cn the illegitimate 
child not within the ambit of sub-section 
(t).- Under sub-section (1), the obliga- 
tion is thrown on a Hindu to maintain 
his legitimate or illegitimate child. 
Sub-section (2) confers a right upon 
the legitimate or illegitimate child to 
claim maintenance from his or her 
father or mother, so long as the child 
is a minor. The obligation under sub- 
section (1) arises by reason of the status 
of the person, whether the child is legi- 
timate or not and whether a Hindu or not. 
But, sub-section (2) looks at the matter 
from the point of view of the child itsel ¢, 


t 


112 


and if the child is a Hindu, irrespective 
of whether the father or the mother is a 
Hindu it is entitled te claim maintenance 
against him or her. There are`no words 
in sub-section (2) to suggest that a Hindu 
legitimate or illegitimate child can claim 
Imaintenance under sub-section (2) only 
against a Hindu father or mother. The 
object of the Act is to amend and codify 
the law relating to adoptions and: main- 
tenance among Hindus, and- considering 
the various provisions it has made and 
ithe changes, it appears to us it could not 
be the inteution of the Act that a Hindu 
minor child ‘would be left without the 
right to maintenance against a Mohame- 
dan father. There is no justification in 
the language of section 20 to construe 
_it in such a way that the right conferred 
under sub-section (2) is to be merely'a 
corrollary or a’ consequence of what is 
provided under sub-section (1) by way 
of amw obligation. On that view, we 
sustain the decree the respondent has 
-obtained. . 


3. It is said that subsequent to the pass- 
ing of the decree by the trial Court, the 
appellant has met with bad days and he 
is not as affluent as he then was. Consi- 
“dering the circumstances we think that, 
the matter should go back to the trial 
Court for a determination of the quantum 
of future maintenance in the light of 
the facts to bs established by evidence. 
While we confirm the decree for mainte- 
nance, the proceeding will stand remitted 
to the trial Court for fixation of the 
quantum of future maintenance. Until 
there is alteration in the quantum of 
maintenance, the maintenance will be 
-paid according to the rate now obtaining. 
The second appeal is accordingly ordered. 
The parties will bear their own costs. 


P.S.P. 





Ordered accordingly. 


THE MADRAS LAW JOURNAL REPORTS 


{1974 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present:—Z. Ramaprasada Rao, F. 
Hindustan Steel Ltd., 150-A/4, Mount: 
Road, Madras-2 Petitioner” 


U, 


-The Joint Commercial Tax Officer, 


Mount Road II Division, Madras 
and. others Respondents. 


Central Sales Tax Act (LXXIV of 1956), 
section 9 (3), Tamil Nadu General Sales 
Tax Act (I of 1967), section 16—Escaped 
assessment—Dealer in outside State—Branch 
office at Madras—Despatch of gods from 
outside State—Invoice prepared outside State— 
Clear intention of appropriotion of goods— 
Branch office at Madras acted only as post 
office—Goods handed by outside State. 


In cases arising under the Sale of Goods: 
Act which has a very prominent part to 
play while deciding whether a parti- 
cular transaction ought to suffer a tax and 


Wf it ought te, in whose hands, the inten- 


tion of the parties bas a prominent part 
to play. Decided cases cannot automati- 
cally be taken under’ all circumstances 


‘to lay down general propositions of law 


when the question involved is as to whe- 
ther’ there was a sale of ascertained goods 
or unasccrtained goods. [Para. 4.] 


The preparation of the invoice by itself 
is reflective of a clear unalterable inten- 
tion on the part of the seller that he 
had not only accepted-the contract and 
performed it but had appropriated, the 
goods ordered towards that contract and 
it'was pursuant to such a declared inten- 
tiov that the goods were being despatched 
or were despatched. 

Š [Para. 4.] 


The goods moved from outside State 
pursuant to a contract and in the course of 
inter-state travel, such transactions were 
rightly assessed and taxed to central 
sales tax by States other than the State 
of Madras. The branch office at Madras 
was only acting as a post office for the 
collection of the price of. the goods so 
obtained by the buyers in Madras 


pursuant to the contracts entered into 
ear a EN A RE AE ESTE 


* W.P, Nos. 3550 to 3554 of 1969. `. 
a =T- Oth August, 1973. ` 


Ii) 


between then and the petitioner. The 
branch office at Madras had no more 
specific part to play and its activity here 
did not in any way reflect and touch-upon 
the inter-state nature of the transactions 
in question or that the. inter-state move- 
‘ment started from that State outside the 
State of Madras which by itself was 
enough for the assessing State to- acquire 
jurisdiction under the Central Sales Tax 
Act to bring to tax such transactions. 

: [Para. 6.] 
Cases referred to:— ` 


Gement Distributors v. Deputy Gommercia! 
Tax Officer, (1969) 23 S.T.C. 86; Larsen 
and Toubro Limit:d v. Joint Commercial Tax 
Officer, (1972) 30 S.T.G. 77. 


Petitions under Article 226 cf the Consti- 
tution of India, praying that in the’ cir- 
cumstances stated in the respective affida- 
vits filed ther-with the High Court 
will bë pleased to issue writs of certiorori 
calling fcr the records relating to ‘the 
assessment order dated 27th September, 
1969 passed in CST No. 5207 of ` 1964-65 
for the assessment year ig64-65, CST. 
No. 5207 for the assessment year 1067-68; 
CST No. 5207 for the ‘assessment year 
1968-69; “C.S.T. No. 5207 for the assess- 
ment year 1965-66; and CST Ne. 
5207 for the assessment year 1966-67 
respectively on the file of the “Joint Gom- 
mer‘:ial Tax Officer, Mount Road IIl 
Division, Madras-2, the first respondent 
in all the petitions and to quash the same, 


V.K. Thiruvenkatachari, for Ms- King -& 
Patridge, for- Petitioner. 

E. Venkataswami, First Assistant Goveru- 
ment Pleader. i 

K. Srinivasan, `K. G. Rajappa and V. 
Natarajan, for Respondents. 


The Court made the following 


Orver.—In this batch of writ peti- 
tions a common question of Jaw arises. 
It is enough if the facts in one of these writ 
petitions are noticed. - The_ petitioner 
is an undertaking and an existing Com- 
pany under the Companies Act of 1956. 
Its registered office is at Ranchi, Bibar. 
It has steel plants at Bhilai, Madhya 
Pradesh, Rourkela in the State of Orissa 
and Durgapur in the State of West Bengal. 
It has a -branch office at No. 150-A-/4. 
Mount Road, Madras-2. The ‘Company 
i8 a registered dealer under the Central 
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‘in this State. 
: completed, in so far as the years 1964-65, 
` 1965-66 and 1966-67, 1967-68 were con, 


-Tamil Nadu. 


11% 


Sales Tax Actin Madras, Madhya Pra- 


‘desh, Orissa and West Bengal. The 
petitioner deals in’ iron and steel 
sections, bars, sheets, pipes etc. 
manufactured at their various steel 


plants distributed over the States in our 
country. The Madras office gathers the 
contracts and the relevant particulars of 
requirements from various intra—State 
parties in this State and transmits them to. 
the Head office at Calcutta for being dealt 
with by them according the exigencies 
such as availability of the material 
and other factors governing the supply. 
During the assessment years 1964-65 to 
1968-69, the petitioner was subject to 
Central sales tax for all the inter-State 
transactions had by it with the purchesers 
Those assessments were 


cerncd. Regarding the ‘assessment year 
1968-69 the assessment process was on but 
not yet cempleted. In relation to the 
closed assessments for the four years as 


- above, notices under section’ 16 of the 


Tamil Nadu General Sales Tax Act which 
is the processable section adaptable for 
purposes of bringing to tax escaped 


-assessment under the Sales Tax Act were 


issued on the ground that there was an 
escdpement of assessment of Central sales 
tax to the State of Tamil Nadu. The 
explanation offered by the petitioner to the 
said show-cause notice to re-open the clos- 
ed assessments for the four years was not 
acceptable to the Revenue. Finally, by 
the challenged order dated 27th Septem- 
ber, 1969 the Joint Commercial Tax Offi- 


-cer, Mount Road, Madras-III Division, 


Madras-2, called upon the petitioner to 
suffer Centra] sales tax for all the four years 
as above as also the current year which 
was in the channel of assessment on the 
ground that the turn-over involved ought 
to have been subjected: to central sales 
tax at this end (Madras) and the fact that 
such transactions suffered a similar tax in 
the various States ofdespatch such as the 
State of Orissa, the State of West Bengal 
and- State of Madhya Pradesh would be 
an irrelevant consideration, if the admit- 
ted- inter-state transactions in question 
are -assessable to tax by the Scate of 
In the view that I intend 
taking, it is not necessary to go into the 
further details as regard the quantum:of 
assessment ; but suffice it to say that the 
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notices issued after re-opening of the assess- 
ment indicates that several lakhs of rupees 
‘have escaped assessment in the process. 
In the order of assessment which is chal- 
iJenged before me, the Assessing Authority 
“has given succinctly the facts which it may 
not be necessary to notice at this stage. 
“The course of dealings which the peti- 
_ticner had through its Madras office may 
“be summarised thus. The customers or 
‘buyers of the petitioner in the State of 
Tamil Nadu placed orders with the peti- 
tioner’s principal office at Calcutta for 
their requirements of iron, steel, hardware 
-etc. It is common ground that all such 
-memos containing details of requirements 
-ordinarily known as orders, were for- 
warded to the petitioner at Galcutta. On 
‘receipt ofsuch orders, the Central Office 
-of the petitioner instructs its various y lants 
situate in various other States such as the 
‘State of Orissa, State of Madhya. Pradesh 
-and State of West Bengal to consign and 
-despatch the goods so ordered to Madras. 
This implies that the petitioner accepted 
the orders at Calcutta, but was proces- 
Sing the implementation of such orders by 
-approaching its various factories situate 
in various States. One other incidental 
but necessary particular which has to be 
noticed is that as and when the plants 
«despatched the goods to Madras, the 
„petitioner is made aware of the same and 
it in turn prepares the invoice in relation 
to such supplies made by their respec- 
tive plants in different States and sends 
‘the relative railway receipts to its branch 
-office at Madras for collection of the 
_p-ice equivalent of the supply. In 
some cases the railway receipts are 
-drawn for ‘sclf? and in others in 
favour of the respective buyers or for 
persons, who placed orders. The Madras 
«office endorses such railway receipts drawn 
for ‘self? in favour of the buyers in 
-exchange for money or delivers the 
railway receipts which are directly in the 
name of the buyer to it; on reccipt of the 
consideration therefor. According to the 
„revenue the documents which are a symbol 


.of property, are handled by the Madras , 


branch. Further, the assessing officer 
would have it that the goods in the instant 
case should be deemed to be unascertained 
goods and having regard to section 3 (2) 
(b)of the Act read with section4 (2) 
(4) thereto and on the basic hypothesis 
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that the goods are unascertained goods he 
came to the conclusion.that the situs of 
the assessment is Madras and that having 
been overlooked in the earlier four years 
when the assessments weré conchided, 
there has been an escapement of tax, 
and such an escapement was brought to 
tax in the proceedings undertaken by 
the Revenue- when it re-opened it as 
stated already. They were of the view 
that section 9 (1) of the Act was not 
applicable to the facts of the case as they 
were definite that it was not a sale of 
ascertained goods. On this basis, the 
impugned orders of assessments were 
made . ins 


2. The petitioner has come up to this 
Court challenging the same on the ground 


_ that there is total absence of jurisdiction 


on the part of the assessing officer when 
he assumed that the gocds in the instant 
case were unascertained gocds and conise- 
quently was in error in not having invoked 
sections 3 (2) (b) and 4 (2) (b) of the Act. 
The Revenue’s case, however, is equally 
emphatic that the circumstances of 
the transaction had to be looked into 
and the matter was adjudged. The 
intention of the parties was that the 
appropriation of the goods should take 
place only in the State of Madras not- 
withstanding the movement of the goods 
in the course of their inter-State sale from 
out of State—States. 


g. The question therefore is very simple 
and resalves itself into the ascertaining 
of the fact whether in the course of inter- 
State trade, ascertained goods were 
despatched from out of State—States. It 
is no doubt common ground that the 
goods were despatched, pursuant to the 
specific orders placed for the purpose by 
the buyers in Madras, from States such 
as Madhya Pradesh, West Bengal and 
Orissa. All such States, who after notic- 


‘ing that the goods moved from their 


States and that there were contracts of 
sale which occasioned such movement 
brought to tax the turnover. involved 
in such admitted inter-State transactions. 
They have been made parties to these 


writ petitions and they now appear by 
counsel before me. 


They support the 
contention of the petitioner that this is a 
case of sale of ascertained goods and that 
the levy of Central tax by the respective 


11) 
out cf Statc—States is in accordance with 
law. 


‘4. The primary document which almost 
clinches the issue befare me is the invoice 
which the petitioner issues on évety occas- 
sion when it has information about the 
despatch of the gocds by its plants. A 
form of invoice has been produced before 
me. This shows that there was an order 
which the buyer placed with it and that it 
was accepted by it on a particular date. 
The other particulars given in the invoice 
are the quality of the sections, the 
number of pieces it contains, 1ts weight and 
ultimately its price per ton. In the ordi- 
hary ccurse of mercantile travsactions 
invoices are prepared on the basis of 
concluded contracts.. An invoice is a 
mercantile document prepared by a 
seller after consersus is reached as between 
him and the buyer regarding the terms 
oftte contract which obviously include 
the quality, quantity, and the 
Price of the goods. The invoice, thus, 
understood is a piece of evidence to throw 
ligbt upon the intention of the parties 
that what was being despatched by the 
various manufacturing units of the peti- 
tioner company are ascertained goods 
and not goods which are yet to be ascer- 
tained or made specific o1 identifiable. 
Unascertained goods are those over which 
there is no consensus. ad idem between the 
Seller and the buyer. A common incide- 
nce of unascertained goods is where 
goods are sent in lots or in waggons and 
if something more has to be done to them 
for the purposes of ultimate delivery to” 
the buyer, in accordance with the terms 
of the contract. This perspective but 
reserved step which is an essential element 
in unascertained goods is absent in the 
case of sale of ascertained goods. No 
doubt ascertained goods is not defined 
under the Act: But we could gether 
the legal equivalent of ıt by the various 
explanations given to the expression by 
experts. They are always treated - and 
understood as goods identified: in accord- 
ance with the agreement between the 
parties after a time when the contract of 
sale-is made. After all under the Sale 
of Goods Act various rules are set out in 
the nature of sections but they mainly 
enumerate rules of intentions, which 
intention has te be gathered and equally 
¥alies.in,.accordarice with the facts 
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and circumstances of each case. I have 
already referred to the invoice in this 
case. The preparation of the invoice 
by itself is reflective of a clear unalterable 
intention on the part of the seller that he 
has not only accepted the contract and 
performed it but has appropriated the 
goods ordcred for towards that contract 
and it was pursuant to such a declared 
intention that the gcods were being 
despatched or were despatched. Such 


. being the evidence in the instant case, 


I am unable to agree with the learned 
Counsel for the Revenue that even after 
the preparation of the invoice and in the 
light of the circumstances disclased on 
record, it should still be held that the 
goods despatched at the instance of the 
petitioner and duly invoiced for by it 
retain the badge of unascertained goods. 
Strong reliance was placed upon Gement 
Distributors v. Deputy Gommercial Tax 
Offeer', As I said that in cases arising 
under the Sale of Goods Act which has a 
very prominent part to play while decid- 
ing whether a particular transaction 
ought to suffer a tax and if it ought to, 
in whose hands, the intention of the parties 
has a prominent part to play. Therefore, 
decided cases cannot axiomatically be 
taken under all circumstances to lay 
down general propositions of Jaw when 
the question involved is as to whether 
there was a sale of ascertained gccds or 
unacertained goods. The proposition 
of law laid down in Gement Distributors v. 
Deputy Gommercial Tax Officer'. was 
based on the fact that there was a sale 
of -umascertained goods. Hence, that 
ratio followed. But I am of the view 
that in the instant case the goods are 
ascertained goods and, therefore. the 
principle in Cement Distributors v. Deputy 
Commercial ‘Tax Officer’, does not apply. 


5: On the other hand the rule in Larsen 
and Toubro Limited v. Joint Gommerical Tax 
Officer?, in the proper one to be applied, 
having regard to the facts and circums- 
tances of this case. That was also a 
case where despatches were made from 
out of State—States in response to orders 
made by intra State dealers resulting in 
inter-State transactions. The State from 





t. (1969) 23° S.T.C. 86. 
2, (1972) 30.S,T.C. 77. 
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which the goods were despatched, having 
regard to the movement of the goods witk- 
in the meaning of section 3 (a) of the 
Central Sales Tax Act rightly brought to 
tax those transactions under the provi- 
sions of the Central Sales. Tax Act. Those 
assessments were circuitously challenged 
as is done in the instant case by the State 
of Madras stating that such inter-State 
transactions bave to suffer Central sales 
tax in the hands of the assessing authori- 
ties at Madras. . This was negatived by a 
division Bench of our Court. Ramanu- 
jam, J., delivering the judgment on 
behalf of the Bench, while upholding the 
theory that in the case of ascertained 
goods when such goods moved as a result 
of contract of sale from a State which is 
out of State, as regards the State of 
Madras, then it..is that State which has 
jurisdiction to tax tke transactions under 
the Central Sales “fax Act. This prin- 
ciple sequarely applies to the facts of this 
case. . : . 


6. Ihave no hesitation to find that the 
goods moved from outside State pursuant 
to a contract and -in the course of the 
inter-State travel, such’ trensactions- were 
rightly assessed and taxed to -Central 














The branch cffice at 
Madras was only acting as a post-office 
for the collection of the price of the goods 
so obtained by the buyers- ir- Madras 
pursuant to the contracts entered - into 
between them and the petitioner. - The 
branch office at Madras had no more spe- 
cific part to play and its activity here does 

t in any way reflect and touch upon 
the intsr-Siate nature of the transactions 
in question or that the inter-State move- 
ment started from that State outside the 
State of Madras which by itself is enough 
for the assessing State to acquire juris- 
diction under the Central Sales Tax Act 
to bring to tax such transactions, 


7. The impugned order, ‘therefore, 
Poses an error apparent and is also with- 
Cut jurisdiction. Thé rule nisi is made 
absolute. The writ petitions are allowed. 
There will be no order as to costs.’ I 
shall however, make it clear that in sò 
far as the assessment year 1968-69 is 
concerned, excepting for that partion of 
the order which touches upon the subject- 
matter which is considered iv this writ 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


petition, the other portions of the said 
order are notin any way affected or set 
aside by reason of the disposal given in 
this writ petition. - 


S.J. 


Petitions allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. Do 
PRESENT: —S. Natarajan, 7. 

V. A. Narayana Raja Appellant®. 


v. ` 
O. RM. M. SV. M. Meyyappa Chettiar 
(died) and others _ Respondents, 


Givil Procedure Gode (V of 1908), Order 2f, 
rule go, Order 43, Rule 1 (jj)—Mortgage - 
decree—Sale by  Ccurt-auction—Mortgagor 


‘adjudicated insolvent—Application by insolvent 


to set aside sale—Maintainability—Appli- 
cant not present in Gourt—Whetker Court can 
dismiss application—Dismissal order for default 
—Appealable. ae f 


Though an insolvent does not have a 
present right of management over his 
properties till he is discharged from his 
insolvency or till the insolvency is annulled 
it can never be denied that the insolvent 
is entitled to. any surplus proceeds or 
properties left unsold after the claims-of 
his debtors are satisfied. As such an 
insolvent certainly has a right to agitate 
before the executing Court that his pro- 


‘perties had not been sold for a just and 


proper price, even though he does not 
have a right in presenti over his properties 
and his right to claim the surplus proceeds. 
is a latent right, which can be enforced 
only after all the ‘claims of the debtors 
satisfied.. i ` [Para. 8.] 


A reading of rule 1 (jj) of Order 43, 
Civil Procedure Code, clearly shows that 
what is required for an appeal being 
preferred against a rejection of an appli- 
cation under sub-rule (1) of rule 105 of 
Order 21 of the Code is that the order on 
the main application referred to in sub- 
rule (1) of rule 104 of Order 21, is an 
appealable order. Undoubtedly an order 
of dismissal of an application under 
Order 21, rule go of the Code, is an 
appealable order under Order 43, rule 1 
(jj). Nowhere it is stated in Order 43, 





* A.A. O. No. 307 of 1971. Sate bir og 
7 -oi 19th October, 1973. 
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rule 1 (jj) that where an application 
under rule 105 had been dismissed for 
default, it was not open to the aggrieved 
party to file an appeal. 


[Para. 13.] 
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Appeal against the order of the Sub-Court 
Madurai in E.A. No. 716 of 1969 in E.A. 
No. 157 of 1969 in E.P. No. 110 of 1967 
in O.S.No. 166 of 1965. - i 


M. Srinivasan, for Appellant. 


-N.G. Raghavachari, S. Narayana Iyengar, KS., 
Sundararama Iyer and. N.S. ` Varadachari: 
for respondents. 7% i 


The Court’ made the following 


‘Orver.—The petitioner in E.A. No. 716 
-of 1969 in E.A. 157 of 1969, in E.P.No. 1 19 
of 1967 in O.S. No. 166 of 1965, on the- 
file of the Court of the Subordinate Judge, 
Madurai, is the appellant.’ This appeal 
has come to be filed in the following 
«circumstances, sao Woa 


NARAYANA RAJA J. MEYYAPPA CHETTIAR (Natarajan, J.) 


117 


a. The first respondent in the said peti- 
tion filed the suit O.S. No. 166 of 1965, 
against the appellant for recovery of 
amounts due to him on a mortgage and 
obtained a preliminary decree and a final 
decree in his favour. The fourth respon- 
dent who was the second defendant in 
the suit, was a subsequent encumbrancer 
and on payment of necessary Court-fees 
by him, he was also given a decree for 
the amount due to him. Consequent on 
the death of the first respondent, the second 
and the third respondents, got themselves 
impleaded as legal representatives of the 
first respondent and. brought the mort- 
gaged items for sale in court-auction. 
Certain items of properties, which were 
the hypotheca, were brought to sale in 
Court-auction and the sale was held on 
22nd January, 1968 and continucd on 
23rd January, 1968. 


3. The appellant filed a petition before 
the learned Subordinate Judge, praying 
for an adjournment of the sale on 2end 
January, 1968 on the ground that wide 
publicity has got to be given for the Court- 
auction sale. Since the appellant had 
been adjudicated insolvent prior to the 
hypotheca being brought to sale, the 
Official Receiver in whom the properties 
of the appellant had vested, also filed an 
application before the learned Subordinate 
Judge for adjournment of the sale on 22nd 
January, 1968. The learned Subordinate 
Judge did not deem it necessary to stop . 
the sale on 22nd January, 1968, in com- 
pliance with the request of the appellant 
and the Official Receiver but instead 
directed the sale to continue on the 
next day also, z.e., 23rd January, 1968. 


4. On 22nd January, 1968, the 7th: res- 
pondent, who is said to be a nephew of .the 
and respondent purchased item 1 of the 
property for Rs. 40,000. On the second 
day, i.e., 23rd January, 1968, the’ 6th 
respondent said to be a partner of ‘the 
4th respondent purchased item 3 -for 
Rs. 73,500. Re 


K 5. It was, therefore, the appellant filed 


the petition E.A. No. 157 of 1969 under 
Order 21, rule go, Civil Procedure Code, 
praying that the sales of items 1 and 2 of 
the properties held on 22nd January, 
1968 and 23rd January, 1968 be. set 
aside. The contention of the appellant 
in the said petition was that due and pro- 
per publicity had not been given for the 
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sale, and that the respondents misled some 
of the intending competitors by represent- 
ing to them that no sale would take 
place, that they scared away some of the 
other competitors by false representations, 
that it was on account of such mal-practi- 
ces the properties had been sold for low 
prices, that item 1 was easily worth 
Rs.80,000, that item 2 was likewise worth 
Rs. 1,50,000, that the respondents had 
acted fraudulently in order to knock off 
the properties for low prices and that 
therefore the sale of items 1 and 2 of the 
hypotheca should be set aside. The 
Official Receiver also filed an affidavit in 
support of the contentions of the appel- 
lant ard prayed for the sale of items 1 
and 2 of the hypotheca being set aside. 


6. This petition E.A.No.157 of 1969 was 
posted for hearing on 28th July, 1969. On 
that date, the Counsel for the appellant 
moved for an adjournment on the ground 
that the appellant, who had proceeded 
to Madras, had taken ill at Madras, that 
the appellant had sent a medical certifi- 
cate dated 25th July, 1969 from Madras 
that the appellant had also sent a tele- 
gram on 27th July, 1969 and that, there- 
fore, the enquiry of the petition may be 
adjourned to some other date. The 
learned Subordinate Judge refused to 
grant adjournment, and thereupon the 
_ appellant’s Counsel reported no instruc- 
tions. Consequently, the learned Subor- 
dinate Judge dismissed the application 
E.A. No. 157 of 1969 for default. 


4. Coming to know about the dismissal 
of the petition, the appellant filed E.A. 
No. 716 of 1969 under Order 21, rule 105, 
Civil Procedure Code, praying that E.A. 
No. 157 of 1969 which had been dismissed 
for default, may be restored. Notice was 
ordered to the respondents in E.A. No. 716 
of. 1969 for hearing on 12th September, 
1969. Accordingly, the appellant took 
notice to the respondents on 12th Septem- 
ber, 1969. The appellant’s Counsel was 
present in Court, but the appellant him- 
self was not present in Court on 12th 
‘September, 1969. In those circums- 
tances, the learned-Subordinate Judge 
passed the following order: 


“Petitioner absent. Opposed by the 
‘respondents. Petition dismissed”. 
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It is to canvass the correctness of this 
order the appellant has preferred the 
present appeal. 


8. Before Mr. M. Srinivasan, the 
learned Counsel for the appellant, could. 
advance arguments on, the appeal on 
merits, Mr. N.C. Raghavachari, the 
learned Counsél for respondents 1 and 2 
in the appeal (legal representatives. 
of the deceased O.RM.S.C.M. Meyyappa. 
Chettiar) and Mr. S. Narayana Iyengar, 
learned Counsel for the 5th respondent,. 
raised two preliminary objections about 


the maintainability of the appeal. It. 


was firstly, contended by them that inas- 
much as the appellant had been adjudica- 
ted insolvent and his properties had ves- 
ted with the Official] Receiver, it was not 
open to the appellant to have filed E.A. 
No. 157 of 1969 under Order 21, rule go, 
Civil Procedure Code. The second 
objection that was raised was that as 
against the dismissal of E.A. No. 716 of 


-1969 for default no remedy by way of 


appéal was available to the appellant. 
In support of the first objection raised by 
the Counsel for the respondents, reliance: 
was placed on two decisions of this Court. 
In Subbaraya Chettiar v. Panathiammal?, it 
has been held by this Court that an 
undischarged insolvent had no right tò 
sue for the recovery of property, which 
was vested in the Official Recciver and 
that the Official Receiver was the only 
person competent to sue for enforcing the 
right to property possessed by an insolvent 
In Sogmal Chatrabanjee v. Tharachand' 
Chatrabanjce #, it was held by.this Court that 
where a coparcencr, during the pendency 
of a suit to set aside a family partition and 
to re-partition the property, became an 
insolvent and the Official Receiver had 
been added as a supplementary plaintiff 
and the suit resulted in a dismissal, it 
was only the Official Receiver, who had a. 
right of appeal and that when the Official: 
Receiver refused to file an appeal, it was 


not open to the insolvent to file an appeal: 


against the dismissal of the suit. In my- 
opinion, both these authorities have no- 
application.to the fact: on hand. In both. 
the cases, the dispute was either regard- 
ing the insolvent’s right to sue for or to be 
in management of his property. When 


1. (1918) 7 L.W. 516. 
2, (1948) 2 M.L.J. 105. 


` 
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the properties had admittedly vested in 
the Official Receiver on account of the 
insolvency proceedings, it was only 
the Official Receiver, who was entitled to 
institute a suit or appeal in’ respect of 
matters relating to the management of 
the insolvent’s property. On the other 
hand, what we are now concerned is with 
the right of an insolvent to have a sale of 
his properties set aside on the ground of 
material irregularity or fraud in the sale of 
his properties in Court-auction. The two 
categories of cases are entirely different 
in their scope and objective. Though the 
insolvent does not have a present right of 
management over his properties till he 
is discharged from his insolvency or till the 
insolvency is annulled it can never be 
denied that the insolvent is entitled to any 
surplus proceeds of properties left unsold 
after the claims of his debtors are satisfied. 
As such, an insolvent certainly has a right 
to agitate before the executing Court that 
his properties had not been sold for a 
just and proper price, even though he does 
not have a right in praesenti over his pro- 
perties and his right to claim the surplus 
proceeds is a latent right, which can be 
enforced only after all the.claims of the 
debtors are satisfied. 


Itis now well-settled that the words 
“whose interests are affected by the sale”, 
occurring in Order 21, rule go, Civil 
Procedure Code, have a wide.connotation 
and significance and that the application 
of those words cannot be restricted to 
persons, who have a direct and immediate 
right in the property sold in Court-auction. 
This Court has repeatedly held that judg- 
ment-debtors, who have been adjudged 
insolvents are also persons, whose interests 
are affected by a sale of their properties 
in Court-auction. A Full Bench of this 
Court has observed in Narasimham v. 
Ramayya', that the settled law of this Court 
so far as this aspect of the matter is con- 
cerned is as follows: 


“‘Judgment-debtors who had been 
adjudged insolvents have’ been recognis. 
ed. by this Court as having a right 
to apply to set aside execution-sales of 
properties which once ‘belonged to 
them, though vested in the Official 
pa ee ee a 
1: LL.R. (1951) Mad. 77 at 102 : 63 L.W. 
333 : (1950) 1-M-L.J. 484 : A.LR. 1930 Mad. 
492 (F.B.). $ : 
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Receiver on. their adjudication, They- 
have been treated as persons whose- 
interests are affected by the Court-sales; 
and allowed to apply under Order 21,. 
rule go, Civil Procedure Cede, to set- 
aside such sales and to appeal from, 
adverse orders passed on their applica- 
tions; sce Swaminatha Odayar v, Kalyana-. 
rama Atyangar1, -Subbaraya Goundan v:. 
Virappa Chettiar Bank®,” and Manthiri 
Goundan v. Arunachalam Goundar®,” 


In Ponnuswami v. Subbarayat, a Bench of 
this Court, following the earlier decisions, 
has held thata judgment-debtor, who was; 
adjudicated an insolvent was a person, 
interested in the property sold within the. 
ordinary meaning of that expression in, 
Order 21, rule go, Civil Procedue Code, 
that an application by him to set aside. 
the sale was maintainable and that ‘the. 
amendment of Order 21, rule 22 in 
Madras, requiring notice to issue to the 
Official Receiver instead of to the insol-. 
vent cannot affect the question whether- 
the insolvent was a person interested with- 
in the meaning of Order 21, rule 90, Civil: 
Procedure Code. The learned ` Counsel- 
for the respondents sought to distinguish 
the facts in the Full Bench decision in 
Subbaraya Goundan v, Virappa Chettiar Bank® 
on the ground that in that case the judg- 
ment-debtor was adjudicated insolvent- 
subsequent to the Court-auction sale. 
whereas in the instant case the appellant- 
was adjudicated an insolvent even before 
the hypotheca was sold in Court-auction.. 
In my opinion, this distinction cannot- 
have any significance. Though the deci- 
sion in Subbaraya Goundar ~v. Virappa: 
Chettiar Bank®, proceeds on the footing that 
since the insolvency petition was filed 
after the propertieswere sold in Court-auc-_ 
tion, the properties will not vest in the. 
Official Receiver till the sale was set- 
aside and that the Official Receiver can- 
not even claim the benefit of the execution, 
inasmuch as the assets had been realised: 


I. (1933) 65 M.L.J. : 38 L.W. : 
ALR ee ay, ao 359, 3 mG a 
2.” (1932) LL.R. 57 Mad. -89 : 65 M.L.J. 
T 38.L.W. 745 : ALR. 1933 Mad. 831, 
3. (1940) 51 L.W, 600 : 
711.: ALR., 1940 Mad. 569 
4. (1947) 1 M.L.J. 537 


fips) 1 MLJ. 
: 60 LW. 49 o) x 
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before the date of the admission of the 
insolvency petition, the Full-Bench has 
categorically stated that the insolvency 
of a judgment-debtor did not per se 
tender it incompetent for him to continue 
a petition filed by him earlier under 
Order 21, rule go, Civil Procedure Code. 
It is worthwhile mentioning here that 
none of the other decisions referred to 
above had'made any distinction regarding 
the right of an insolvent to file an 
application under Order 21, rule go, Civil 
Procedure Code, irrespective of the fact 
whether his- adjudication was prior to or 
subsequent to the sale of the property. 


zo. I may only refer to a few other autho- ° 


cities which pint out that the words 
«whose interests are affected by the sale” 
have a wide connotation and significance. 
‘A purchaser of one item of the mortgaged 
property can apply under Order 21, rule 
go, Civil Procedure Code, to- have the 
sale of the other items of the mortgaged 

roperty set aside, as he is a person ‘whose 
interests are affected by the sale”. (Vide 
Narayana v. Pappayi', A person, who 
has obtairied an attachment before judg- 
ment, though not a secured creditor in the 
ordinary sense, is a person, who has some 
interest in the property, and is, therefore, 
within Order 21, rule go, and can apply 
ander it. - (Vide Rajaram v. Bhavanisankar?, 
and Ayyappa v. Kasiperumal*), An interim 
receiver app?inted under section 20 of the 
Provincial Insolvency Act whether ap- 
pointed subsequent to or before in an exe- 
cution sale can be clothed by the insolvency 
Gourt with authority to take proceedings 


y.-Subbiak Pillait. A rival decree-holder, 
who had purchased some items of, the 
property of the judgment-debtor, and 
which items were also attached by another 
decree-holder in execution is a_ person 
whose interests are affected by the sale, 


and as such entitled to file an application ` 





1, (1927) 53- M.L.J. -229 : 26 L.W. 164: 
AIR, 1927 Mad: 783. - : 


2, (1938) 2 M.LJ. -940°: ALR. 1939 Mad, ` 


193. . ‘ oe De 
B3 t1980), 1 M.L.J. 169: 49 L.W. ‘110 :LLR. ' 


(1939) Mad. 374 : ALR. - 1939 Mad, 250 


oa 62) 2M:L.J. 493 : 73 L.W. 713 :LLR 
. (1962) 2 M-L.J. 493 : .W. 713 :LLR, 
(1g) Mad. 1: ALR. 1963 Mad, 156°(FB).. 
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under Order 21, rule 90, Civil Procedure 
Code, Ismail Rowther v. Maymoon Bibi}. 
1x. In view of the preponderance of the 
judicial decisions in this behalf, it is: not 
open to the respondents to contend that 


_by reason of tbe insolvency of the appel- 


lant, he is not entitled to ‘file an applica- 
tion under Order 21, rule go, Civil Proce- 
dure Code, and that, therefore, heis not 
entitled to file the application E.A. 
No. 716 of 1969 for the restoration of the 
application E.A.No. 157 of 1969, which 
was dismissed for. default. f 


12. With regard to the second objec- 
tion of the learned Counsel for the res- 
pondents, the argument is that no date 
need be fixed for hearing in respect of an 
application under -Order 21, rule 105, 
Civil Procedure Code, that it is only 
under Order 21, rule 104, Civil Pro- 
cedure Code that the date ‘should: be 
fixed in respect of applications under 
any of the rules foregoing. rule 104, that 
as such, the appellant had no right to be 
absent from Court on 12th September, 
1969, that therefore, the appellant is not 
entitled to question the dismissal of 
E.A. No. 716 of 1969 for default ‘and 
that consequently, the appeal preferred’ 
against the dismissal of that petition is 
not maintainable. ý 


13. . In my view, this contention is also, 
an unsustainable one. Itis no doubt true 
that sub-clavse (1) of-rule 104 of Order - 
21, Civil Procedure Code makes provision 
for a-Court before which an application 
under any of the rules foregoing rule 104 


under Order 21, rule 90, Civil Procedure : has-been filed, to fix a date for the hearing 


‘Code,.to set aside the sale; T.S. Sailappan ` 


of the - application -and that no such 
provision is made in respect of an applica- 
tion under rule 105 of Order 21, - Civil 
Procedure Code. That cannot however, 
be taken to mean that in respect of an 
application under Order 21, rule 105, 
Civil Procedure Cede it was incumbent 
upon the applicant to be personally pre- 
sent On each and every day-to which the 
application stood posted and that his non- 
appearance in Court on any day in which 
the petition was called should necessarily 
résult in the dismissal of his application 
and. that an aggrieved applicant cannot 
canvass the correctness of that order in 





965) 2 M.L.J. 197 : 78 L.W. 498 : LLR.. 


1 F I 
taii . 313°: ALR, 1966 Mad, B4; 
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appeal. Order 43,- rule-ı (jj), Civil 
Procedure Code; is to the following effect: 

“1, An appeal shall lie f rom the 
following orders under the provisions 
of section 104, 'namely— 


(jf) an order rejecting an application 
made under sub-rule (1) of rule 105 
of Order 21 provided an order on the 
main application referred to in sub- 
rule (1) of rule 104 of that order is 
appealable:”’ 


A reading of this provision clearly shows 
{that what is required for an appeal being 

_dpreferred against a rejection of an applica- 
tion under sub-rule 1 of rule 105 of 
Order 21, Civil Procedure Code, is that 
the main application referred to in sub- 
rule 1 of rule-104 of Order 21, Civil Pro- 
cedure Code, is an appealable order. 
Undoubtedly an order of dismissal of an 
japplication under Order 21, rule’ go, 
Civil Procedure Code, is an appealable 
order under Order 43, rule 1 (j). 
Therefore, the appellant is certainly enti- 
‘Itled to file an appeal as against the dis- 
missal of E.A. No. 716 of 1969, which was 
filed under Order 21, rule 105, Civil 
Procedure Cede. Nowhere is it stated in 
Order 43, rule 1 (jj) that where an appli- 
cation under rule 105 had been dismissed 
for default, it wasnotopen to the aggrieved 
party to file an appeal. In such circums- 
‘|tances, the second objection’ raised by 
the learned Counsel for the respondents 
is also clearly untenable. 


14. Coming now to the merits of the 
case Of the appellant, it is contended by 
Mr. Srinivasan, learned Counsel for the 
appellant, that the appellant’s absence 
from Court.on 12th September, 1969 
was not wanton, that the appellant was 
. laid up with an ailment at Madras, that 
.in proof of such ailment the appellant had 
sent a medical certificate and that further 
more the applicant’s Counsel was present 
in.Court on that date and sought for an 
adjournment ofthe hearing and that it 
was Only after the request for adjourn- 
mient was refused that the Counsel repor- 
ted no instructions. Mr. Srinivasan also 
placed” reliance upon the fact that the 
application ‘stood posted to 12th Sep- 
tember, 1969 only for service of notice on 
the respondents and not for final hearing 
or disposal. ' His argument, therefore, 
was that òn rath September, 1969 the 
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learned Subordinate Judge should have 
only called upon the respondents to file 
their counter and ought not to have 
dismissed E.A. No. 716 of 1969 merely 
on the basis of the oral objections raised 
by the respondents and the absence 
of the appellant. Yet another argument 
of Mr. Srinivasan was that when the 
appellant had been specifically direc- 
ted by the Court to be present on 12th 
September, 1969 the presence of the 
appellant’s Counsel in Court must be 
deemed to be the presence of the appel- 
lant himself and that, therefore, the 
learned Subordinate Judge was not 
justified in holding that the appellant 
was absent from Court. In support of 
this last contention ^f his, Mr. Srinivasan 
placed reliance upon the following deci- 
sion, Viswanatha Asari v. Sami Asari, 
where it was held that when at the time 
of hearing of the suit, the plaintiff was not 
absent, but was represented by a pleader, 
who asked for an adjournment, which was 
refused, the suit should not have been 
dismissed for default under Order 17, 
rule 2, Civil Procedure Code but on the 
other hand a judgment must have been 
written and the case disposed of under 
Order 17, rule 3, Civil Procedure Code. 
In Chellam lyer v. Subramania Iyer®, it has 
been held that in ordinary circumstances 
ifa party is represented by a pleader, 
that was an appearance for the purpose 
of Order g, rule 17, Civil Procedure Code. 
There is considerable force in the argu- 
ment of Mr. Srinivasan, that there was no 
specific direction by Court for the appel- 
lant to be present in Court on rath 
September, 1969, and that as such the 
appellant’s failure to be present in Court 
on that date ought not to have been 
construed by the Court as fatal to the 
maintainability of bis applicaticn under 
Order 21, rule 105, Civil Procedure Code, 
In as much as the application ‘had been 


‘posted on 12th September, 1969, only 


for service of notice of the application to 
the respondents, it is quite likely that the 
appellant was misled into thinking that 
his presence in Court was not absclutely 
necessary ; moreover it is seen that the 
appellant had sent a medical certificate 
and also a telegram to his Counsel ex- 
plaining the reason for his inability to be 
Se 


1, 18 L.W. 299: ALR. 1924 Mid. 4 


3. 
2. ( 932) M.W.N. 423 : 36 L.W. 422 : ALR, 
1932 Mad, 414. 
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present in Court on 12th September, 1969 
and had specifically requested bis Counsel 
to move the Ccurt for an adjcurnment. 
In such circumstances, the dismissal of 
the application E.A.No. 716 of 1969 
for default is clearly not in accordance 
with law. Therefore, tre order of the 
learned Subordinate Judge is set aside 
and the appeal is allowed. The learned 
Subordinate Judge will dispose of E.A. 
No. 716 of 1969 on merits after calling 
for the objections of tke respondents 70 
the application filed by the appellant 
under Order 21, rule 105, Civil Precedure 
Code. None of the observaticns made 
herein need be taken into consideration 
by the Court in disposing of E.A. No.716 


of 1959 on merits. There will be no 
order as tO costs. 
S.J. Appeal allowed. 


IN THE HIGH COURT OF- JUDICA- 
TURE AT MADRAS. 


Present :—T. Ramaprasada 
S. Natarajan, Fj. 


State of Madras, represented by the 
Collector of Kanyakumari at Nagar- 
coil Appellant* 


Rao and 


U. 


Charles Harold Simpson 
f «> Respondent. 


Civil Procedure Code (V of 1908), sections 21, 
10—Fudgment—Defect regarding pecuniary 
jurisdiction of Court—Olyection technical— 
Scope on appeal—Fudgment not a nullity— 
Res judicata, 


Any objecticn as to lack of jurisdicticn 
both territorial and pecuniaryis a techni- 
cal one and tke decisicn rendered is not 
open to consideration by an appellate 
Ccurt, unless there has been prejudice on 
the merits. [Para. 10.] 


Kiran Singh v. Gaman Paswarn, 1954 8.C.J. 
514: (1954) 2 M.L.J. 60: ALR. 1954 
S.C. 340, followed, 


Any defect regarding tre pecuniary juris- 
dicticn ofthe Ccurt is net so vitel 2s te go 
to the very rcot of tke subject-matter 
of tke litigaticn rendering tle ultimaie 
judgment given a nullity. [Para. 10.] 


* A.No, 21 of 1970. 
10th December, 1973. 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


A decision of the High Court which has 
become unchallengable in the sense that 
a further attempt by one of the parties 
to test its correctness in tke Supreme 
Ceurt was also unsuccessful binds that 
party and precludes it frcm recpening the 
question on the same or on similar grcund. 

[Pare. 10.] 


Cases referred to : 


State of Madras v. Simpson, (1965) I.L.R. & 
Mad. 563; State of Madras v. Charles 
Harold Simpson, (1967) 2 M.L.J. 302: 
(1967) 80 L.W. 44 (D.B.); Kiran Singh v. 
Ghaman Paswan, .1954 S.C.J. 514: 
(1955) 1 S.C.R. 117: (1954) 2 M.L.J. 60: 
A.LR. 1954 S.C. 340; Hiralal v. Kalinath, 
(1961) 2 S.C.J. 592: (1961) 2 M.L.J. 
(S.C.) 157: (1961) 2 An.W.R. (S.C.) 
157: (1962) 2 S.C.R. 747: A.LR. 1962 
S.C. 199. 


Appeal against the decree of the District 
Court, Kanyakumari at Nagarcoil in 
O.S.No. 4 of 1964. : 


The Additional Government Pleader, for 
Appellant. 
S. Chellaswamy, for Respondent. 


The Judgment of the Court was delivered: 


by 


Ramaprasada Rao, J.—The plaintiff, State- 
of Madras represented by the Ccllector- 
of Kanyakumari, in O.S. No. 4 of 1964 on 
the file of the Ccurt of the District Judge,. 
Kanyakumari, is the appellant herein. 
The suit prcperty Originally belenged to 
one Kendiran Konikkaran whose eirs. 
conveyed the same to the respcndent- 
defendant’s grand-mctker by a sale deed. 
of the year 1950 M.E. (1874 A.D.) and. 
the respondent had succeeded to tke suit 
prcperty as heir to his grand-mother.. 
Originally, the respondent instituted a. 
suit in the District Ccurt, Nagarccil,. 
which was numbered as O.S. No. 51 of 
1957 On the file of the Sub-Ccurt, Negar- 
ccil praying for a declaration of lis title 
to the suit prcperty and fcr a permanent 
injunction restraining the State cf Mzdras, 
tre eppellent herein, from interfering 
with lis pessessicn thercof. Tke District 
Ccurt of Kanyakumari wiich included. 
the Sub-Ccurt at Negarcecil was wit} in. 
the quondam State cf Travancore-Cc cl in, 
He filed the suit 2s afcreseid by valuing; 
tke relief at Rs. 1,000, esking fcr substan- 
tial reliefs as above stated, which was in. 
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accordance with the provisions of law as it 
existed in the State of Travancore-Cochin. 
But by Act XXII of 1957, the provisions 
of the Civil Procedure Code, the Suits 
Valuation Act and the Court-fees Act 
were extended to that State, with the 
result, the above O.S.No. 5r. of 1957 
on the file of the Sub-Court, Nagarcoil 
was transferred to the District Munsif’s 
Court, Nagarcoil and numbered as O.S 
No. 88 of 1958. This suit after trial was 
decreed. The State went on appeal. 
On a check-slip issued by the office, the 
appeal memo. was returned for a proper 
valuation in accordance with the provi- 
sions of the Suits Valuation Act and for 
the payment of the proper Court-fee. 
The Government Pleader represented that 
as per the position of law which prevailed 
at the time when the original suit was 
instituted, the proper Court-fee was paid 
and the suit was laid in the proper forum. 
On such representation, the appeal was 
entertained and numbered originally as 
No. 64 of 1960 and later transferred to 
the Sub-Court, Nagarcoil and numbered 
as A.S.No. 86 of 1961. The learned 
Subordinate Judge of Nagarcoil allowed 
the appeal. The respondent herein 
came up in second appeal to this Court 
(S.A. No. 438 of 1961). After hearing 
the parties, this Court set aside the judg- 
ment of the Subordinate Judge ` and 
remanded the case for.further trial. This 
eventually resulted in A.S. No. 86 of 1961 
being dismissed. The result was that the 
respondent succeeded till that stage and 
obtained the declaration sought for by Fim 
when he approached the District Munsif’s 
Court, Nagarcoil. The State, thus con- 
fronted with the decision of the Subordi- 
nate Judge of Nagarcoil, filed S.A.No. 856 
of 1963 and mainly questicned that the 
transfer of tke suit by the Sub-Ccurt, 
Nagarcoil to the District Munsif’s Ccurt, 
Nagarcoil, as referred to already, was 
imprcper. We are not however concer- 
ned with the other allegaticns cn which 
the State based its e2ppeal. Finally a 
Division Bench of this Ccurt by a judg- 
ment reported in State of Madras v. 
Simpson1, came to the ccnclusicn that the 
question of valuation and the Ccurt-fee 
paid on the lis became res judicata and was 
not open to review and ultimately on 
merits set aside the judgment of the lear- 
ned. Subordinate Judge and once again 


1, LIAR. (1965))2 Mad, 563, 





_ sented at the Bar that it was 
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remanded the matter for hearing by the 

appellate Court. This time, the appeal 
was heard again and the Sub-Court, ` 
Nagarcoil dismissed the appeal of the 
State. In the ultimate analysis the 
plaintiff succeeded in obtaining a declara- 

tion as to his title and also an injunction as 
against the State restraining it from inter- 

fering with his possession, The State 
Once again appealed by way of S.A. 

No. 266 of 1966. This time also the State 
was unsuccessful. By a judgment repor- 
ted in State of Madras v. Charles Harold 
Stmpson?, this Ccurt confirmed the judg- 
ment of the learned Subordinate Judge 
and dismissed the State appeal as above. 
It is also represented before us that on the 
refusal of leave to appeal to the Supreme 
Court, a Special Leave was sought for by 
the State in the Supreme Court, but 
unsuccessfully. 


2. To make the narration complete, 
whilst the S.A. No. 856 of 1963 was pend- 
ing in this Ccurt, the State filed an 
independent action in O.S. No. 4 of 
1964 on the file of the District Ccurt, 
Nagarcoil and: prayed for a declaration 
that the State is entitled to the suit pro- 
perties and for an injunction restraining 
the respondent from interfering with the 
possession and enjoyment of the suit pro- 
perties in pursuance of the decree in 
O.S. No. 88 of 1958 on the file of the 
District Munsif Ccurt, Negarccil. We 
have already traced tke histery of O.S. 
No. 88 of 1958 from the beginning to tke 


end, BAEC as Be Bs ca DBRS 


3- Ween this case ceme™ up for trial, 
one of the parties to ike suit (it is repre- 
the State of 
Medras) scught for a stay cf tte trial of 
tke suit under secticn 10, Civil Precedure 
Cede, as by then the High Ccurt was in 
seisin of tte matter which arcse frcm 
the judgment cf the Subcrdinate Judge 
emanating frem O.S. No. 88 cf 1958 
On the file of the District Munsif Cc urt, 
Nagarecil. O.S. No. 4 cf 1964 cn tle file 
of tke District Cc urt, Negarcc il was thus 
stayed. After the disprszlc{ S.A. No. 2660f 
1966, by this Ccurt, the trial cf O.S. No. 4 
of 1966 was taken up. Curirusly enc ugh 
the seme grounds were trez.d by tke State 
and tightly the learned District Judge 
disccuntenanced all tke ccntenticns on 


1. ,(1967) 2 -M.L.J. 302: (1967) 80 L.W. 44 
(D.B.). ‘ 
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mierits and even the question of law that 
the resultant decision in O.S.No. 88 of 
1958 which had the blessings of the High 
Court and even the Supreme Court would 
not bind the State. The learned District 
Judge after trial dismissed the suit of the 
State and it is as against this, the presen 

appeal has been filed. > 


4. Mr. G. Ramaswami, learned Counsel 
for the appellant-State, would give the 
reason as to why the occasion arose for 
the State to file an independent suit, 
O.S. No. 4 of 1964. One Ramanathan 
Pillai filed O.S. No. 51 of 1963 on the file 
of the Sub-Court, Nagarcoil, praying for a. 
declaration that a certain prcperty was 
absolutely his and sought for a declaration 
of titleand necessary consequential reliefs. 
It appears that a portion of the present 
suit property was included in the property 
claimed by Mr. Ramanathan Pillai. As 
a matter of fact, the State as well as the 
respondent were parties to that litigation. 
Ultimately it was declared that no portion 
of the property claimed by ‘Ramanathan 
Pillai did form part of the present suit 
property. But the impression gained that 
a portion of the suit property in this 
litigation was also claimed by Rama- 
nathan Pillai, was responsible for the 
independent suit filed by the State in 
O.S.No. 4 of 1964°0n the file of the 
District Court, Nagarcoil. 


5. Before the learned District Judge and 
even before us it was contended that the 
valuation of the suit property as was 
done by the respondent bsfore the 
District Munsif Court, Nagarcoil, in O.S. 
No. 88 of 1958, being obviously an attempt 
to avoid the provision of law, the earlier. 
litigation and the resultant decisions 
rendered by this Court would not bind 
the State. In this respect, the appellant 
sougùt for a reopening of the entire deci- 
sion which has become practically final. 
But the learned District Judge both on 
merits and on the specific question of law 
raised as above would not agree with the 
contention raised on behalf of the State. 
As a matter of fact, no evidence other than 
the evidence that formed part of the suit 
O.S.No. 88 of 1958 was adduced except 
for the reiteration of the legal contentions 
which have been finally decided in the eye 
of law. In view of the earlier litigation, 
no further argument was urged before 
the trial Court. It was in those circums-. 
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tances, the trial Court would not agree 
with the contentions of the State and dis- 
missed the suit. gt) gh oe 
6. .Mr. G. Ramaswami raised similar 
contentions before us, but in all fairness, 
he did not traverse through the entire 
grounds on merit. He however, hesitantly 
contended that if a deliberate undervalua- 
tion of the property is made in a suit and 
by mistake or otherwise the Court deci- 
des the matter, then such a decision cannot 
be said to be one which is valid, but on the 
other hand, his contention is tbat it is a 
nullity for all purposes. Ultimately, he 
would put it that the judgment so render- 
ed is without jurisdiction. 
4. We would have been inclined to- 
hear this contention once over but for the 
fact that in State of Madras v. Simpson’, a 
Bench of this Court practically covered 
the point and held that the valuation 
adopted by the respondent for the pur- 
poses of Court-fee and jurisdiction was 
correct. They also put it on the ground 
of estoppel. The learned’ Judge would 
hold thus: 
“But in the instant case, the State of 
„its own choice not Only filed the appeal 
in the District and in the High Courts, 
but at the sams time adopted and 
accepted the plaintiff’s valuation of the 
subject-matter in- dispute. Hence the 
State would be precluded from raising 
the present objection as to jurisdiction.” 
8. On the other question raised as to 
whether the judgment so rendered by 
this Court is a nullity, since a Court 
which ordinarily would not entertain a 
suit because of its valuation did entertain 
it, went into it and rendered a decision 
thereon, this position is now covered by 
two decisions of the Supreme Court. 
. In Kiran Singh v. Ghaman Paswan,® 
Venkata ‘ama Iyer, J., speaking for the 
Bench observed as follows: . 
- “With reference -to objections relating 
to territorial jurisdiction, section 21, 
- Civil Procedure Code, enacts that no 
` objection to the place of-suing should. 
be allowed by an appellate or revisional 
Court, unless there was a consequent 
failure of justice. Itis the same princi- 
ple that has been adopted in section 11 
of the Suits Valuation Act with refer- 


I. (198s) LL.R. 2 Mad. 563. ee 
2. (1954) 2 M.L.J. 60:' 1954 S.G.J. 514: 
(1955) 1 59.G.R. 170: ALR. 1954 S.G. 340. . 
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ence tO pecuniary jurisdiction. The 
policy underlying sections 21 and 99, 
Civil Procedure Code and section 11 
of the Suits Valuation Act is the same, 
namely, that when a case had been 
tried by a Court on the merits and 
judgment rendered, it should not be 
liable to be reversed purelyon technical 
grounds, unless it had resulted in failure 
of justice, and the policy of the legisla- 
ture has been to treat objections to 
jurisdiction both territorial and 
pecuniary as technical and not open to 
consideration by an appellate Court, 
unless there has been a prejudice on the 
merits”. 


so. Even so, in Hiralal v. Kalinath}, 
the Supreme Court observed that it is 
well-settled that the objection as to local 
jurisdiction of a Court does not stand 
on the same footing as an objection to the 
competence of a Court in a case and goes 
to the very root of the jurisdiction, and 
where it is lacking, it is a case of inherent 
lack of jurisdiction. It also observed that 
On the other hand an objection as to the 
local jurisdiction of a Court can be waived 
and the principle has been given a statu- 
tory recognition by enactments like 
section 21, Civil Procedure Code. The 
Court further observed that tke validity 
of a decree can be challenged in execu- 
tion proceedings only on the ground that 
the Court which passed the decree was 
lacking in inherent jurisdiction in the 
sense that it could not have seisin of the 
case because the subject-matter was 
wholly foreign to its jurisdiction or that 
the defendant was dead at the time the 
suit had been instituted or decree passed, 
or some such other ground which could 
have the effect of rendering the Court 
entirely lacking in jurisdicticn in vespect 
of the subject-matter of the suit or over the 
parties to it. It cannot be said in the 
instant case that there is such an inherent 
lack of jurisdiction. As pointed out by the 
highest Court of the land, any objection 
as to lack of jurisdiction both territorial 
and pecuniary is a technical one and the 
decision rendered is not open to considera- 
tion by an appellate Court, unless there 
has been a prejudice on the merits. In 


te 


1, (1961) 2 S.G.J. 592 : (1961) 2 M.LJ.. 


(S.C.) 157 : (1961) 2 An.W.R. (S.G.) 157 : 
(1962) 25.G.R. 747 : ALR, 1962 S.G. 199. 
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this case, the decision of this Court in 
State of Madras X. Simpson}, makes it clear 
that the State adopted the valuation of 
the respondent at all material times and 
therefore they have waived all techni- 
cal objection. It therefore fcllows tha 
any defect regarding the pecuniary jurisdi- 
ction of the Court is not so vital which goes 
to the very root of the subject-matter of 
the litigation so as to render the ultimat 
judgment given by it equatable to 
nullity. Even otherwise, the ultimate 
view taken by this curt in 
(State of Madras by Collector of Kanya- 
kumari v. Charles Harold Simpson)}, is yet 
again a decision given by this Ccurton the 
basis of the valuation given by the respon- 
dent in the District Munsifs Court, Nagar- 
coil when it was in the State of 
Travancore-Cochin. This decision of 
this Court which has become unchallenge- 
able in the sense thata further attémpt 
by the State to test its ccrrectness in th 
Supreme Court was also unsuccessful bind 
the State and precludes it from rec penin; 
the questicn on tke very seme or o 
similar grounds. We are therefore unable 
to agree with the learned Government 


.Pleader that the decision rendered in the 


earlier series of litigations emanating 
from O:S. No. 88 of 1958 on the file 
of the District Munsif’s Cc-urt, Nagarccil 
has no significance at all in the eye of 
law. On the otker hand, it binds the 
State to the extent that it is not cpen to 
it in this appeal before us to attempt to 
reopen the question and contend that 
if the suit prcperty is not valued in accor- 
dance with the principles laid dewn in 
the Suits Valuation Act, then the District 
Munsif ought not to have tried the suit 
without the party paying requisite Court- 
fee as required by the then law governing 
the situation. It is also apposite to note 
that it was the State which filed an 
application for stay of trial of the suit 
O.S. No. 4 of 1964 frem which this 
appeal arises and this also is a pointer 
that even at that stage the State was rot 
inclined to disturb tre already set state 
of affairs particularly in the matter of 
evaluation of the suit property and tke 
payment of Court-fee. No other argu- 
ment is addressed before us on the merits. 
In fact, we would not have allowed it on 





1. (1965) ILL.R. 2 Mad. 563. 
2. (1967) 80 L.W. 44 (D.B.) 


: (1967) 2 MLJ. 
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the ground that the decisions on the other 
issues have become res judicata. 


rx. In the result, the appeal fails and 
the same is dismissed. But having-regard 
to the fact that there was some cause for 
the State to file the suit O.S. No. 4 of 
‘1964 On the file of the District Court, 
Nagarcoil because of the provocation 
given by Ramanathan Pillai and as they 
were awaiting the decision in S.A.No. 
266 of 1966, we do not think that the 
respondent should be awarded costs of 
this appeal. There will be no order as 
to costs in this appeal. 
S.J. Appeal dismissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—P. S. Kailasam and N. S. 
Ramaswami, JJ., , 


A. Malayalam Pillai and another 
.. Appellants® 


v. 


Malayammal and others. 
' Resfiondents, 


Hindu Law — Will—Endowment of pro- 
perties for samadhi and matam—ConStruc- 
tion—Validity — Provisions if severable — 
Residuary clause providing for properties 
not covered by dispositions —Scope. 


By his will, a Hindu provided inter alia 
that P, M and T shall take and manage 
the E schedule properties and from their 
income shall inter his body after his 
death on a specified plot “pertaining to 
the aforesaid schedule, building structure 
therefor and put up light every day, shall 
plant flower plants in the said land and 
grow them, shall construct a matam 
for annual ceremonies, install pictures 
therein, put up light in the matam every 
day, conduct Guru Pooja once every 
year and at the time of the Guru Pooja 
distribute saffron-coloured cloths to those 
that wear saffron-coloured cloths and 
on that day shall feed the poor.” A 
residuary clause recited that “ the 
movable and immovable properties be- 
longing to me and not mentioned herein 
shall be taken and enjoyed by the afore- 
said three persons after my death.” 
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On a construction of these clauses, ` 


Held: The entire bequest is invalid be- 
cause it is only an endowment to the tomb 
of the testator and the matam is only an 
adjunct to the tomb and cannot be consi- 
dered as a separate entity dissociated 
from the tomb. [Paras. 9 and 14.] 


On a reading of the entire provision 
wherein the testator directed that a 
samadhi should be built and a matam 
also should be built, that the samadhi 
should be lighted every day and further 
that there should be Guru Pooja, it is 
quite clear that the dedication is for the 
tomb and purposes connected with it. 
The matam and the performances therein 
are not separate from the samadhi 
itself. [Pare. 13.] 


The words in the residuary clause “the 
movable and immovable properties 
belonging to me and not mentioned 
herein” should be construed as taking in 
properties not disposed of by the other 
clauses of the will, and as the endowment 
of the E schedule properties had failed, 
such properties also would be governed 
by the residuary clause and there would 


be no intestacy in regard to them. 

i i [Para. 15.) 
Cases referred to:— i 
Subramania v. Draviyasundram, A.L.R. 


1950 P.C. 37; Saraswathi v. Rajagopala 
Ammal, (1953) 2 M.L.J. (S.C.) 803 : 
1953 S.G.J. 714: 1954 S.G.R. 277: 
A.I.R. 1953 S.G. 491. . 


Appeal under Clause 15- of the Letters 
Patent against the decree of the 
Honourable Mr. Justice Veeraswami, 
dated 15th January, 1964 and passed in 
S.A. No. 548 of 1961 preferred against 
the decree of the District Court, Tiru- 
chirapalli, dated gist August, 1960 and 
passed in A. S. No. 100 of 1958 preferred 
against the decree of the Court of the 
Subordinate Judge, Tiruchirapalli and 
passed in O.S. No. 109 of 1955. 


B.V. Viswanatha Ayyar, for Appellants. 
V. Ratnam, for Respondents. 


The Judgment of 
delivered by 


Ramaswami, J.—This Letters 
Appeal _is against the 


the Court was 


Patent 


judgment 


AI} 


of Veeraswami, J., (as he then was) 
in Second Appeal No. 548 of 1961. The 
appellants are the plaintiffs in O.S. No. 
109 of 1955 on the file of the Court of 
the Subordinate Judge, Tiruchirapalli. 
The two plaintifis in the suit are one 
Malayalam Pillai and one Thangavelu 
Pillai while the sole defendant is one 
Ponnusami Pillai. All the three of them 
viz., the two plaintiffs and the sole de- 
fendant, are the sons of one Appavu 
Pillai. The dispute relates to proper- 
ties originally owned by one Karuppanna 
Pillai who is the paternal uncle of the 
abovesaid Appavu Pillai. Appavu 
Pillai’s father Marudanayakam Pillai is 
still alive and this Marudanayakam 
Pillai is the brother of Karuppanna Pillai, 
the original owner of the suit properties. 
Karuppanna Pillai had no issue. It is 
common ground that Appavu Pillai, 
the father of the plaintiffs and the de- 
fendant, was the foster-son of Karuppanna 
Pillai, the testator. The said Karuppanna 
Pillai, died in the year 1947 leaving his 
last will and testament Exhibit B-1 
dated 3rd March; 1942. He has dealt 
with his properties in five schedules in 
that wil, described as A, B, C, D and 
E schedules. We are now concerned with 
the properties in the E schedule as they 
are the subject-matter of the suit. The 
said Karuppanna Pillai has created a 
trust in respect of the suit properties 
( E schedule in the will) and the dispute 
between the parties is regarding the 
validity of the said trust. “The plaintiffs 
claim partition and separate possession 
of a 2/3 share (1/3 for each of them) in 
the suit properties on the ground that 
the trust created under the will of 
Karuppanna Pillai in respect of those 
properties is wholly invalid and that as 
per the other terms of the will, the said 
properties should be equally shared by 
the plaintiffs and the defendant who are 
the sons of Appavu Pillai. 


2. Under the will Exhibit B-1, Karup- 
panna Pillai (hereinafter referred to as 
the testator) provided that the properties 
described in A, B, and G schedules shall 
be respectively -taken and be in the 
possession of the defendant, the rst 
plaintiff and the 2nd plaintiff, who were 
directed to perform certain charities from 
out of the income of the respective pro- 


perties. One Palaniammal and one- 


MALAYALAM PILLAI v. MALAYAMMAL (Ramaswami, J.) 


127 


Chellammal are the daughters of 
Appavu Pillai (sisters of the plaintiffs 
and the defendant). The testator crea- 
ted a life—estate in favour of the said 
Palaniammal and Chellammal in respect 
of the D schedule properties and directed 
that after their lifetime those properties 
shall be dealt with in the same way as 
the E schedule properties. But we are 
not concerned in the present litigation 
with any of the properties in schedules 
Ato D for only the È schedule properties 
are made the subject-matter of the suit. 


3- As far as E schedule properties are 
concerned the recitals in the will 
are in the following terms. (The will 
is in Tamil and the particular 
portion has been translated by the first 
appellate Gourt and the correctness of 
the same is not in question :— 


“ After my lifetime, the aforesaid three 
persons, Ponnusami Pillai, Malaya- 
lam Pillai and Thangavelu Pillai, 
shall take and manage the E schedule 
properties; from out of the income from 
the said properties , pay the kist for 
the aforesaid E schedule properties 
and out of the balance`of income, for 
the salvation of my soul after my life- 


time, shall inter my body,- after 
my life is extinct, in the land S. F. 
No. 68/B,. Punjai Thottakurichi 


village, pertaining to the aforesaid E 
schedule, building structure therefor 
and put up light every day, shall plant 
flower plants in the said land and grow 
them, shall construct a matam for 
annual ceremonies, install pictures 
therein, put up light in the matam 
every day, conduct Guru Pooja once 
every year and at the time of the Guru 
Pooja, distribute saffron-coloured 
cloths to those that wear saffron- 
coloured cloths and on that day shall 
feed the poor. Since the aforesaid 
Ponnusami Pillai is the eldest of the 
sons, he shall be the manager to con- 
duct the above matters. The surplus 
income shall be taken in the shares of 
2/4 by Ponnuswami Pillai, 1/4 by 
Malaylam Pillai and t/4th by 
Thangavelu Pillai. After the said 
- Poonusami Pillai’s life, out of the male 
heirs, the eldest son shall conduct in 
the same manner as above and the 
surplus income shall be taken by the 
said eldest son.” 
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Lower down in the will, there is a re- 
siduary clause, the English translation 
of which is in the following terms:— 


“The movable and immovable 
properties belonging to me and not 
mentioned herein shall be taken and 
enjoyed ‘by the aforesaid three persons 
after my lifetime.” 


4. The case of the plaintiffs has been 
‘that the bequest of E schedule properties 
as found in the portion of the will ex- 


cracted above is invalid in law inasmuch” 


as the bequest is for samadhi kainkaryam, 
that the residuary clause under which 
properties not dealt with by the will 
shall be shared by the plaintiff and the 
defendant comes into operation and that 
therefore they are entitled to partition 
and separate possession of their 2/3 share 
in the said properties. They also prayed 
for an account ‘from the defendant re- 
garding the income from the properties 
from 27th February, 1949, the date on 
which the plaintiffs had given notice to 
the defendant making their demand for 
partition. : 
\ 


5. The defendant resisted the suit inter 
clia contending that the suit properties 
had not been bequeathed for samadhi 
kainkaryam as sought to be made out 
by the plaintiffs, that the bequest was 
for constructing and maintaining a 
matam wholly unconnected with the 
somadhi and for performing Guru Pooja, 
distribution of saffron cloths to men- 
dicants and feeding the poor only at the 
matam that therefore there is no question 
af the bequest becoming invalid and that 
the plaintiffs are not entitled’ to claim 
partition and separate possession of 
the properties treating the same as 
properties bequeathed to the parties. 


6. The trial Judge, viz., the learned 
Subordinate Judge, Tiruchirapalli, 
decreed the suit holding that the bequest 
was invalid and that the plaintiffs and 
the defendant got the properties under the 
residuary clause in the will. The de- 
fendant went in appeal in A. S. No. 100 
of 1958 and the learned District Judge 
differed from the trial Judge on the ques- 
tion whether the bequest in respect of 
the E schedule properties is valid or not. 
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Holding that the bequest was valid, he 
dismissed the suit as'far as the same re- 
lated to the prayer for partition and se- 
parate possession of the property. How- 
ever, as the defendant was bound to- 
render an account regarding the balance 
of the income (after meeting the expenses 
conected with the trust) and the will 
contemplated sharing of the balance 
of the income between the defendant on 
the one hand and the plaintiff on 
the other, the learned District Judge 
held that it was not necessary to ` drive 
the plaintiff to file another suit for 
accounts. Therefore, while dismissing: 
the claim for partition and -separate 
possession, he gave a decree only for 
accounts regarding the income from the 
properties from 27th February, 1949. 
Then the plaintiff filed the second appeat 
which was heard by Veeraswami, J., 
(as he then was). The learned Judge 
found that the bequest in respect o 
the E schedule properties partly related 
to the maintenance, etc., of the samadht 
of the testator and partly related to the 
construction and maintenance of the 
matam in which various functions and 
charities had to be performed and that 
the bequest regarding the former part 
was invalid, while that in respect of 
the latter part, viz., relating to the matam 
was not invalid. Therefore the learned 
Judge directed the matter to be sent to 
the trial Judge for the purpose of appor- 
tioning the properties referable to the 
tomb (samadhi) and those referable ; to 


! the matam and the charitiés to be perform- 


ed therein. The defendant’s liability to 
render account was confined to the pro- 
perties that would be apportioned by the 
trial Court as referable to the matam and 
the charities to be performed therein. 








4. The first appellate Court as well as 
the learned Judge who heard the second 
appeal were of the opinion that, in any 
event, the residuary clause in the will, 
on which the plaintiff placed reliance for 


_claiming partition and separate posses- 


sion of the properties, would not help 
them because that clause relates only to 
properties not dealt with under the will. 
The finding is that the suit properties 
being those that were actually dealt with 


oF 


under the will, though the bequest is now . 


held to be invalid, it must be held that 
the testator died intestate as far as those 


Hj 


properties are concerned. The first appel- 
late Judge pointed out that under such 
circumstances there would be no question 
of the plaintiffs and the defendant sharing 
the properties inasmuch as their grand-" 
father Marudanayakam Pillai (brother 
of Karuppanna Pillai, the testator) -is 
still alive and he will be the nearest, heir 
entitled to succeed to properties regarding 
which there is intestate succession. The 
learned Judge who heard the second 
appeal is also of the same opinion and 
therefore, even though he held that the 
bequest in respect of part of the properties 
referable to the samadhi is not valid, he 
found that the plaintiffs are not entitled 
to Partition and that their suit for parti- 
tion should fail. The learned Judge said 
that the properties referable to the tomb 
will be determined and separated and the 
same will be regarded as undisposed of 
by the testator under his will. The 
plaintiffs have filed the present Letters 
Patent Appeal pressing their contention 
that the entire bequest in respect of the 
E schedule properties is invalid, that the 
residuary clause in the will did apply to 
E schedule properties on the bequest 
relating to the same failing and that there- 
fore they are entitled to partition and 
separate possession of the properties. 


8. In the two Courts below as well as 
befcre the learned single. Judge who heard 
the second appeal, the plaintiffs had 
raised another contention that there was 
vesting of the E schedule properties in the ~ 
plaintifils and the defendant as per the 
terms of the will and that therefore the: 
further clauses in the will creating a trust 
over the said propertics for the purposes 
‘stated therein would have no effect at 
all. If this contention is accepted, then 
one need not consider whether the crea- 
tion of the trust over the E schedule pro- 
perties is invalid on the ground that it was 
a bequest to a samadhi and for purposes 
connected with it. However, the above 
contention that as per the terms of the 
will the entire E schedule properties came 
to be vested in the plaintiffs and the 
defendant on the death of the testator, 
has been rightly negatived and the same 
is not seriously pressed before us. The 
plaintiffs chose to put forward such a con- 
tention on the strength of the word 
© goths”? before the other 
words bequeathing the properties for the 
17 : 
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purposes stated therein. But the entire 
provision has to be read as a whole in order 
to see whether the testator had intended 
to vest the properties absolutely in the 
plaintiffs and the defendant on his death. 
Undoubtedly there was no such intention 
on the part of the testator as far as the 
E schedule properties are concerned. 
Therefore the learned Counsel for the 
plaintiffs (appellants) rightly does not 
press that point before us. The question 
is about the true construction of the partie 
cular provision in the will in order to 
see whether tbe properties were dedicated 
to the samadhi of the testator and for pur- 
poses connected thereto. In other words, 
the question is whether the E schedule 
properties had been bequeathed for 
samadhi kainkaryam as contended by the 


„plaintiffs. , 


9. The learned Judge who heard the 
second appeal states that he should cen- 
fess to some difficulty in the process of 
arriving at a conclusion as to the proper 
construction of the will relating to the 
E schedule and that his first thought, 
upon a reading of the E schedule, was 
that it provided for a single scheme of 
endowment and that the provision in 


_ favour of the tomb was not separable 


from the provision for matam and per- 
formances therein. But the learned Judge 
ultimately held that the dedication was 
separable into two parts and one part, 
viz., that relating to the matam is valid. 
Though the learned Judge says that he is 
of the opinion that the view of the learned 
District Judge as to the nature and scope 
of the E schedule is correct, the conclusion 
of the learned District Judge and that of 
the learned Judge who heard the second 
appeal are different. As already seen, 
the first appellate Court held that the 
entire bequest in respect of the E schedule 
was valid. But the learned Judge who 
heard the second appeal came to the 
conclus‘on that there is dedication of 
property to the tomb of the testator and 
to that extent the bequest should fail, and 
as the dedication of property under the 
same schedule to the matam and the per- 
fcrmances.therein was separable from that 
in favour of the tomb, the bequest in 
favour of the former (matam and the 
performances therein) is valid. That 
is why the learned Judge remitted the 
matter to the trial Court for allocating the: 


430 


E schedule properties towards endow- 
ments referable to the tomb and that 
tothe matam and the charities to be 
performed therein, After a careful con- 
sideration of the provisions of the, will 


in the light of the Privy Council 
.case Subramānia v. Draviyasundaram}, 
we have to come to the conclusion 


‘that the first impression of the learned 
_Judge regarding the validity of the provi- 
sion in the will is correct. With respect 
to the learned Judge, we are unable to 
share his view that the bequest is separa- 
ble as partly to the tomb and partly to the 
‘matam and the performances therein. We 
Jare clearly of the opinion that the entire 
‘bequest is invalid because it is only an 
endowment to the tomb of the testator 
and the matam is only an adjunct to the 
‘tomb. We are of the opinion that the 
„Imatam cannot be considered as a separate 
entity dissociated from the tomb. 


10. It is not in dispute before us that an 
endowment in relation to a tomb is not 
valid in law, though dedication of pro- 
yperty for annual sradh has always been 
held to be valid. In Saraswathi v. Raja- 
gopal Ammal? the dedication of property 
was construed as one not meant for the 
. annual sradh or education as such but 
-only as part of samadhi kainkaryam_ and 
that dedication was held to be wholly 
invalid. In that connection, their Lord- 
ships of the Supreme Court have referred 
to with approval three decisions of this 
Court which have held against the validity 
-of dedication of property to a tomb and 
for purposes connected with the tomb. 
Perhaps if the tomb is that of a Hindu saint 
-dedication of property to such tomb might 
be upheld as valid. Their Lordships of 
the Supreme Court have observed in the 
-above case at page 909 :— 
‘ There have been no doubt instances 
of Hindu ‘saints having been deified and 
worshipped, but very few, if at all have 
been entombed and we are not aware of 
any practice of dedication of property 
for such tombs amongst Hindus. Such 
cases, if they arise, may conceivably 
.stand on a different footing from the 
case of an ordinary private individual 
who is entombed and worshipped 
thereat.” 





1. ALR, 1950 P.C. 37. 
2 (1953) 2 M.L.J. (S.C.) 80g: (1054) S.G.R. 
297: 1953 8.C.J. 714: ALR. 1953 S.G. 491. ` 
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In the present case, admittedly the testa- 
tor was not a Hindu saint and if the 
dedication of property is to his tomb and 
matters connected with it, surely the 
dedication is not valid. 


1x. It could not be disputed before us 
by the learned Counsel for the respondent 
that there is dedication of property to the 
testator’s tomb and to that extent the 
dedication should fail. The learned 
Judge who heard the second appeal has 
held that there was dedication of property 
to the tomb, that the same is invalid and 
that portion of the E schedule property 
referable to such dedication should be 
ascertained and the same should be treated 
as property regarding which the testator 
died intestate. “To that extent the second 
appeal has been allowed by the learned 
Judge. But the respondent-detendant is 
not challenging that part of the judgment 
of the learned Judge. Therefore the 
question is whether the bequest can be 
considered to be in favour of two separate 
entitics, viz., the tomb and the matam, 
and whether that part of the bequest to 
the matam and the purposes therein can be 
considered to be valid. As we said earlier, 
we are of the opinion that the bequest is to 
one single entity and the same was only for 
the tomb and matters connected with it. 


12. We have to note the doyrinant 
intention of the testator in creating the 
endowment. He says that he was creating 
the endowment for the salvation of his 
soul. For that purpose he directs that his 
body shall be interred in the land bearing 
‘S.F. No. 68/B (one of the items in E 
schedule) and that tomb should be built 
over the place where his body is interred. | 
He also directs that there should be light- 

ing at the tomb every day. The further 
direction is that flower plants should be 
planted in the land in question. The 
learned Judge who heard the second 
appealhas held that the endowment 
referable to the tomb, lighting of the tomb 
every day and growing flower plants in 
the land is invalid. The further direction 
made by the testator is that for the pur- 
poses of conducting the annual cere- 
monies (YU HESHHSTS) a matam 
should be built on the same land (S.F. 
No. 68/B), that pictures (of Gods) should 
be installed therein, that this matam also 
should be lighted every day and once a 
year Guru Pooja should be conducted 


L1) 


in the matam, when saffron clothers should 
þe distributed to mendicants and that 
poor should be fed on that day. Itis in 
evidence that a tomb as well as a matam 
have been built on the land in „question 
and the defendant, who has been directed 
to be the Manager of the endowment as 
per the terms of the will, has been con- 
ducting the lighting, Guru Pooja, poor 
feeding, etc., as contemplated under the 
will, It is also in evidence that the tomb 
and the matam are close to each other on 
the said land. 


13. It has been the case of the defendant- 
respondent in the trial Court as well as in 
the first appellate Court that Guru Pooja 
referred to had nothing to do’ with the 
‘death annixersary of the testator, tha 
“ guru” meant the Adhi Guru, viz., Lord 
Subramanya and that the Guru Pooja 
meant only festival for Lord Subramanya 
on the Thai Poosam day. The learned 
Subordinate Judge, before whom such 
‘contention had been put forward at the 
time of the trial rejected the same. It is 
pointed out by him that such a contention 
is against the pleading in the case inas- 
much as the defendant has not stated a 
‘word in his written statement that Guru 
Pooja referred to in the will is festival 
for Lord Subramanya. The learnéd Dis- 
trict Judge, Tiruchirapalli, who heard the 
first appeal was of a different view on this 
point. The learned Judge who heard 
the second appeal did not decide this 
point. But we think the question whether 
‘Gurii Pooja referred to in the will is 
festival for Lord Subramanya or whether 
it is one connected with the death anni- 
versary of the testator, has some relevance 
in deciding the main question. We have no 
doubt that the vicw of the learned Sub- 
ordinate Judge on this point is correct and 
there is absolutely no warrant for thinking 
that Guru Pooja referred to in the wil 
related to Pooja or festiva! for Lord 
Subramanya. The learned Subordinate 
Judge has referred to several documents. 
such as Exhibits A-5, A-6, A-7, A-8, A-9, 
A-12 and A-13 which make it abundantly 
clear that Guru Pooja was only in connec- 
tion with the death anniversary of the 
testator and that the same was being per- 
formed every year on Mirugascersha 
Nakshatram day in the month of Mar- 
gazhi as it was on that date the testator 
died. The learned District Judge who 
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heard the first appeal without giving due 
weight to the documentary evidence 
available in the case as well as the plead- 
ings, seems to have thought that € Guru’ 
meant ‘ Adhi Guru”, viz., Lord Subra- 
manya and therefore Guru Pooja referred 
to in the will was only pooja for Lord 
Subramanya. It is not disputed ‘that 
Guru Pooja was meant to be performed 
and, as a matter of fact, was being perform- 
ed only on the date of death anniversary 
of the testator and not on Thai Poosam 
day which is the Jayanthi day for Lord 
Subramanya. This fact makes it abun- 
dantly clear that Guru Pooja was not 
meant to be Pooja for Lord Subramanya, 
but it was only Pooja connected with the 
death anniversary of the testator. Evi- 
dently, the testator wanted to raise himself 
to the position of a Guru (saint) and he 
wanted that there should be worship at 
his tomb not only every day; but_there 
should be specially worship (Guru Pooja) 
on his death anniversary. It is true 
that in the matam pictures of Gods have 
been installed and, as a matter of fact, 
that is in accordance with what the 
testator contemplated in the will:- The 
picture of Lord Subramanya is also there 
in the matam. Much scems to have been 
made of the fact that the 1st plaintiff’s 
marriage came to be performed in this 
matam itself and in that connection, the 
matam was described as Subramanya 
Sannadhi. Neither the performance of 
the marriage of the’ 1st plaintiff nor the 
abovesaid description of the matam would 
in any way affect the position regarding 
what the testator meant by Guru Pooja 
in that matam. We have absolutely no 
doubt that Guru Pooja referred to in the 
will is only in connection with the death 
anniversary of the testator. If the dedica- 
tion is only for the performance of sradha, 
that would not make the same invalid. 
But performing, Guru Pooja is not the 
same thing as performing sradha. On a 
reading of the entire provision wherein th 
testator directed that a samadhi should be 
built and a matam also should be built, 
that the samadhi should be lighted every 
day, that there should be pooja every day 
and further there should be Guru Pooja, 
it is quite clear that the dedication is fo 
the tomb and purposes connected with the 
tomb. The matam and the performance 
therein are not separate from the samadhi 
itself. 4 - 
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14. The Privy Council case referred to 
above squarely applics to the facts of 
this case. There the testator directed 
that his body should be buried in a 
samadhi and at the same place where the 
samadhi is made, a matam should be built 
with a stone inscription in the front 
portion of the matam “ Kanakasabhapathi 
Samadhi Matam ”, that regular worship 
should be conducted permanently therein 
and Guru Pooja also should be conducted 
every year and also provided in clauses 
16 and 18 of that will for erecting of a 
temple for certain idols in the same land 
and for poor feedirg, etc. and endowed 
certain propertics for all the above pur- 
poses. Their Lordships of the Pri 
Council observed at page 38 (column R 
and page 39 (column 1) :— 


“It is clear, their Lordships think that 
the directions embody a single scheme. 
The testator contemplated that he 
would be buried as a sanyasi in a 
samadhi matam, and in connection 
therewith, and with a view to keeping 
his memory -alive and enhancing his 
own posthumous reputation, the testator 
provided for feeding the poor and for 
erecting a temple for the idols, which 
would’ have the effect of attracting 
pilgrims, It is important to notice 
that the erection of the matam for the 


feeding of the poor and the erection of: 


the temple for the installation of the 
idols under clause 16, were to be on the 
same item of land as the burial place, 
and that under clause 17, fecding of the 
poor was to be conducted during the 
pujas to be performed in comnection 
with the burial place. . If the provisions 
in clauses 16 and 18 stood alone, they 
might amount to.a good charitable 
bequest : but they do not stand alone. 
Their Lordships can find no indication 
that the testator intended to establish 
any charity apart from the ceremonies 
to be conducted at his own burial 
place.” 


We are unable to find any difference 
between the endowment in the case before 
the Privy Council and that in the present 
case. It is significant to note that in spite 
of the fact that a temple for certain idols, 
quite distinct fiom the samadhi itself, had 
to be built on the same land where the 
samadhi is to be built, their Lordships of 
the Privy Council held that the endow- 
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ment’ was one single scheme and that 
therefore the entire endowment failed. 
In the present case, there is not even the 
question of a separate temple. No doubt 
the matam has not been constructed actual- 
ly over the tomb, but it is not disputed 
that it is close to the tomb and undoubted- 
ly it is only an adjunct to the tomb. It 
appears to us that a matam close to the 
tomb has been built for the purpose of 
providing a convenicnt place for offering 
worship, etc. But none-the-less the wor- 
ship is only connected with the tomb. 
The learned Judge who heard the second 
appeal, if we may say so with respect, 
firstly, rightly thought that because the 
provision is for constructing a malam on 
the same land as the tumb and close to 
the tomb itsclf, it was possibly a part of 
the endowment for the tomb. But the 
learned Judge seems to have been in- 
fluenced by the fact that the testator had 
created independent endowments for 
charitable and religious purposes in res- 
pect of A, B and C schedule properties, in 
changing his opinion and ultimately 
holding that the endowment in respect of 
the E schedule is divisible and that, that 
part of the endowment relating to the 
matam has nothing to do with. the tomb 
and therefore that part is valid. But we 
are of the opinion that the fact that the 
testator did endow A, B and C schedule 
properties for certain charitics and put the 
properties in each schedule in the posses- 
sion of the defendant and the two plain- 
tiffs respectively, has not much relevance 
regarding the question whether the endow- 
ment relating to E schedule property is 
one endowment to the tomb and purposes 
connected with the tomb or otherwise. 
Therefore we hold that the bequest i 
respect E schedule completely fails. 


15. The only other question as to whe= 
ther the residuary clause in the will comes 
into play. The first appellate Court as 
well as the learned Judge of this Court are 
of the view that the residuary clause would 
have no application to the E schedule 
propertics. It is no doubt true that the 
words used in-the residuary clause, if 
litcrally taken without trying to ascertain 
the intention of the testator from the tenor 
of the entire will would not cover the B 
schedule propertics, for- the words are 
“ propertics not found herein” 


("© Qad anes Ger óga’). The 


mA 


qT): RAMASWAMY NAIDU 2. 
argument is that when the E schedule 
properties are actually dealt with under 
the will, thev cannot be cquated with pro- 
erties not found in the will. But we 
ave to ascertain what the intention of the 


testator is. When the testator said in the ` 


residuary clause that all propertics not 
found in the will should be taken by the 
defendant and the two plaintiffs just in 
the same way as they took A, B and G 
schedule respectively, it is quite obvious 
that the testator did not want any property 
‘belonging to him going in intestate succes- 
sion. He was very particular that his 
properties should go to the possession of 
the defendant and the two plaintiffs, of 
course with the endowments created over 
the same. If the endowment in respect 
of the E schedule propertics failed, we are 
of the opinion that if the true intention 
of the testator is to be given effect to, 
the said properties should be put in the 
possession of the defendant and the two 
plaintiffs in equal shares so that they would 
take the properties just in the same manner 


- they took the properties described in 


schedules A, B and G respectively. Gon- 
sidering all the circumstances of the case 
the word “QAD ares” occur- 


jing in the residuary clause of the will 
\should not be construed narrowly and 


they should be construed as taking in 
sroperties not disposed of by the other 
clauses in. the will occurring earlier to the 

siduary clause. In respect of the E 
schedule propertics the testator no doubt 
created an endowment, which however 
failed. Under the wider connotation of 
the words “QAS arews ” which 
we consider, under the circumstances of 
the case, as meaning properties not dis- 
posed of under the carlicr clauses of the, 
will, the E schedule properties should also 
Be eevee by the residuary clause of the 
will. — 





3x6. The result is, the Letters Patent 
Appeal is allowed, the decree of the first 
appellate Court and that in the second 
appeal are set aside and the decree of the 
learned Subordinate Judge (trial Court) 
is restored, except for-the following modi- 
fications :—It is made clear that the 
defendant, who has been in possession 
of the E schedule propertics in pursuance 
of the directions contained in the will, 
would be entitled-to deduct all expenses 
incurred by him up to this date regarding 
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the purposes mentioned in the will. 
The costs of the parties throughout to 
come out of the estate. 


P.S.P. Appeal allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT :—T. Ramaprasada Rao and s. 
Natarajan, JF. 


S. Ramaswamy Naidu and others 
Appellants * 
[A l 
Commissioner, Hindu Religious and 
Charitable Endowments, Nungam- 


bakkam High Road, Madras-34 and 
others .. Respondents, 


Hindu Religious and Charitable Endowments 
Act (XXII of 1959)—Suit for setting aside 
order of Commissioner under the Act—Declara- 
tion—Temple—Public or private—Characteris- 
tics. 


Where it is clear that by long usage and 
acceptance the public were visiting a 
temple and performing poojas therein and 
participating in the processions and daily 
poojas, this by itself raises a very strong 
presumption against the private character 
of the temple. {Para. 8.} 


The existence of Moolasthanam, Maha- 
mandapam, Prakaram, idols of chief and 
other deities, uthasavamoorthis, daily 
poojas, special poojas and procession 
during Navarathiri festival, worship by 
the local public belonging to different 
communities are all factors which posi-. 
tively give the undoubted impression that 
the temple is a public one. [Para. 10.]. 


Cases referred to :— 


Narayan ` Bhagwanirao Gosavi Balajiwale 
v. Gopal Vinayak Gosavi, 1960 S.C.J. 
263 (1960) 1 S.C.R. 773: ALR. 
1960 S.G. 100; Goswami Shri Mahalaxmi 
Vahuji v. Shah Ranckhoddas Kalidas (dead) 
and others, (1970) 2 S.C.R. 275: A.LR. 
1970 S.C. 2025. 


* Appeal No. 607 of 1967. 
16th October, 1973, 
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Appeal against the decree of the Court of 
the Subordinate Judge, Dindigul, dated 
24th October, 1964 and passed in Original 
Suit No. 36 of 1963. 


V. C. Srikumar, for Appellant. 


The Additional Government Pleader and 
S.. Baktavatsalam, for Respondents. 


The Judgment cf the Court was delivered 
by 

Ramaprasada Rao, 7.—The plaintiffs for 
themselves and on behalf of 24 families of 
the Erumaikara Naicker community 
instituted a suit in the Court of the 
Subordinate Judge, Dindigul, to set aside 
the order of the first defendant viz., the 
Commissioner, Hindu Religions and Cha- 
ritable Endowments, Madras, who in 
turn confirmed that of the Deputy Com- 
missioner whereunder the department 
declared a temple known as “ Dhrov- 
pathi Amman Temple ” situate in West 
Car Street, Dindigul Town as 2 public 
temple. The case of the plaintiffs as is 
seen from the pleadings is that the temple 
was established about 330 ycars ago by the 
families known as Santhakula Sowmiya 
Narayana Gowraya community or Eru- 
maikara Naicker community and that 
these families were living in different 
places, such as, Dindigul, Madurai, 
Quilon, Palani, Palghat, Nilgiris, Calicut, 
Cannanore, Mananthavadi, Mercara and 
Sivaganga. It is admitted that there was 
no dedication of the temple. But it is 
contended that at no time the temple or 
its precincts or its accessories were built 
by subscriptions from the public. The 
plaintiffs are emphatic that the public 
did not contribute any amount towards 
the incom: of the said temple. According 
to the pleadings the temole was bring 
maintained from marriag: fees levied from 
the descendants of 24 families as above, 
Mahimai realised exclusively from them 
and the fine levied by the msmbzrs of the 
community for any misconduct of its 
yucmbers. There are certain shops in 
and around the temple precincts and it is 
claimed that the rental income from the 
shops is added to supplement the incom: 
of the temple and they form a source? for 
its maintenance and sustenance. They 
admit that in 1940 the Madras Hindu 
Religious Endowments Board attempted 
to interfere with the administration of the 
temple by appointing trustees thereto 
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and by consent the offer of the then trus- 
tees of the temple to have such election 
of trustees periodically once in five years 
was accepted by the department. Ever 
since by rotation the trustees‘ are being 
appointed by the Endowments Board 
Department. But in 1960 when attempts. 
were made by the department to appoint 
an Executive Officer, the plaintiffs and 
defendants 2 to 4 filed an application 
under the provisions of Madras Act 
XXII of 1959 for a declaration that the 
temple is not a religious institution within 
the meaning of the said Act. That appli- 
cation was dismissed by the Deputy 
Commissioner and an appeal against that 
order of the Deputy Commissioner was 
equally unsuccessful. To set aside the - 
said order the present suit was filed by the 
plaintiffs. 


2. Considerable reliance was placed’ 
upon the observations made by this Court 
and the decision made in second Appeal 
No. 1037 of 1932, which was a case which 
arose on account of certain disputes 
between the trustees and the pujari of the 
temple. It is on these contentions the 
present action has been laid. 2 


3- The first defendant in his written 
statemnt categorically maintains that 
the suit temple is not a private one, but a 
public one and bases his claim on the 
following features which are gathered 
from the pleadings :—(1) There is no 
record or evidence to show who built 
the temple and when it was built. The 
origin and construction of the temple is 
not known. (2) There is nothing to 
connect the old 24 families with the pre- 
sent families, who claimed a right to bz in 
management and administration of’ the 
temple. (3) Municipal tax has been 
exempted as a plac? of public religious 
worshin undar the provisions of the District 
Municipalitics Act. (4) For a period of 
22 years and more the trustees have been 
appointed by the Religious Endowments 
Board in exorcise of the powers under 
Act XXII of 1959. (5) The temple has 
been contributing its share to the Board 
and maintaining what is popularly known 
as “ Register” under section 38 of the 
Act. (6) There is a regular audit by 
the department regarding the accounts 
of the temple. (7) The temple has been 
used as a plac+ of public religious wership 
and as of right by members of the Eru- 


I) 


maikara Naicker community and the 
general public. Commenting on the de- 
cision of this Court in S.A. No. 1037 of 
1932 the defendants would state that there 
was no issue in that case whether the 
temple in question was a private or a pub- 
lic one. It was on such pleadings the 
parties went to trial. 


4- The plaintiffs examined as many. as 6 
witnesses. The plaintiffs’ witnesses fairly 
conceded that there was no deed of dedi- 
cation. But P.W. 1 would say that there 
were hundis inside the temple and that 
there were registers maintained as regards 
certain collections made by the temple 
from the public and that that register was 
not produced by him and that there is no 
restriction by the members of their com- 
munity in the matter of offering public 
‘worship in the temple and ultimately he 
would say that he belongs to Erumaikara 
community and that the temple belongs 
to the community. He did not mention 
in his deposition that he prohibited any 
member of the public from rendering 
pooja to the deities inside the temple. 
P.W. 2 also maintains that the suit temple 
belongs to Erumaikara community. 
Though in the chief examination he says 
that only their community people offer 
worship in the temple, he would pretend 
in cross-examination that during his visit 
to the temple, he has not seen other com- 
munity people in the temple. He says 
that he visited the temple only during 
som: of the metings and Navarathiri 
festival time. As regards the hundis the 
specific case is that there is no sign board 
in the hundis prohibiting persons of other 
community from putting monies into it. 
They can put money into the hundis 
“srprerorse: Gurt_enrb’ P.W. z 
would say that only his community people 
and none else would come to the temple. 
There is no sign board to indicate that 
other community people should not enter 
the temple. To a similar effect is the 
evidence of the other witnesses. 


5. It is not claimed by Mr. Rangaswami 
Iyengar that any deed or dedication was 
filed in the trial Court to sustain that the 
temple originated as a private temple and 
continued to-be so in spite of the manner 
and pattern by its user for 3 centuries and 
more. In the wake of this evidence the 
learned Subordinate Judge found that the 
documentary evidence let in and which he 
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considered, such as, Exhibits B-9, B-ro,. 
B-11, B-12 and B-14 to B-20 were alf 
documents which did not establish posi-- 
tively that the temple was originally 
founded by the community people and 
was dedicated to the section of the com-- 
munity and for its benefit. In fact, he 
refers to the deposition and the evidence 
of P.Ws. 1 to 6, who are unable to say as 
to who founded the temple and who built 
the temple and when. In such a state 
of affairs the learned trial Judge was un- , 
able to accept the self-servirg assertion of 
the plaintiffs that the temple is a private 
one. Whilst endorsirg the views ex- 
pressed by the learned Subordinate Judge, 
we like to add that there is also no proof 
that the plaintiffs or the successors of the 
24 familics of the community seem to have- 
taken the initiative to put up the temple- 
with the prakaram and instal the idols. 
therein, the ordinary features which a. 
Hindu temple would possess. From the 
pleadings it is seen that the 24 communi- 
ties came from various districts or pro-- 
bably States, some of them. from the 
State of Madras and some from the State- 
of Kerala and the State of Mysore. 
The plaintiffs are unable to prove by 
acceptable evidence that they are the 
successors of such 24 families who seem 
to have constructed the temple centuries. 


ago. 


6. In the above perspective the other- 
features and the incidents which are runn-- 
ing with the temple for a considerable 
length of time, by usage, by conduct and 
by acceptance may immediately be notic- 
ed. Nearly 20 years ago the Religious. 
Endowments Board interfered and want- 
ed that a body of the trustces should be 
appointed to administer the affairs of the 
institution. The so-called, members of 
the Community, wh > are in charge of the 
temple,did not protest against such inter- 
ference by the Board. But, on the other 
hand, they agreed to the constitution of 
the said body of trustces and it is the 
said trusteés, who are so constituted under 
the old Act, are functionirg new as the 
body in charge of the affairs of the temple: 


in question. 


4. There is also the clirchirg factor about 
the existence of the 2 hundis in the temple 
to which the public were contributing 
liberally as spoken to by P.W. 2 ard this 
was not objected to by any of the members 
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of the community or by the body of 
trustees who claimed to, be the representa- 
tives of the Erumaikara Naicker com- 
munity and the founders of the temple. 


8. The third factor, which is again a 
strong circumstance against the view 
that the temple in question is a private 
temple, is that the public as of right were 
‘participating in almost all festivals and 
functions of the temple without any let or 
` hindrance by those who claimed the 
exclusive right and privilege to so partici- 
pate in it. As a matter of fact, though 
P.Ws. would claim that the public were 
not allowed to enter into the temple, some 
of the witnesses gave up this stand and 
admitted that the public were so allowed 
and they were allowed to contribute 
liberally to the hundials. placed inside 
the temple premises. It is, therefore, 
lear that by long usage and acceptance 
the public were visiting the temple and 
performing poojas therein and participat- 
ing in the processions and daily poojas 
and this by itself raises a very strong 
presurption against the private character 
of the temple. As was pointed out by the 
Supreme: Court in Narayan ` Bhagwantrao 
Gosavi ae v. rig Vinayak Gosavi 
and others! ; ` 


“ 'The question srir intention to dedicate 
the place for the use of the public or’ of 
the user by the public being as of right 
is necessarily a matter for inference from 
the nature of the institution and ‘the 
nature of the user ‘and the way the 
‘institution has been administered .... 
once a long course of user by the public 
‘for the purpose of worship is established, 

and the fact of a separate endowment 
‘in trust for the deity is also proved, it is 
fair to infer that the institution must 
‘have been dedicated for user by the 
public unless the contrary is established 
—particularly when the character of 
-the temple, its construction, the arrange- 
‘ment of the various parts of the temple 
and the nature of the deities installed 
there are similar to what obtains in 
admittedly public temmles. Similarly, 
when user by the public generally to 
the extent to which there is a worshipp- 
ing public in the locality is established, 
it is not unreasonable to presume that 








1. 1960 S.G.J. ` 265: (1960) 1 S.G.R. 733: 
ALR. 1960 S.C. 100 at 110. 
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` the user by the public was as of right, 

``unless there are circumstances clearly 
suggesting that the user must have been 
permissive or that the authorities in 

‘ ‘charge of the temple have exercised 
such arbitrary power of exclusion: that 
it can only be ascribed to the privat 
character of the institution.” 


With respect, adopting the language of 
the learned Judges of the Supreme Court 
we do find in the instant case that the 
public have been visiting the temple and 
performing poojas therein and there are 
no circumstances suggesting that the user 
was permissive or that the authorities in 
charge of the administration of the temple 
ever exercised the right so as to exclude 


such members of the visiting public. 


9. To a similar import is the decision of 
the Supreme Court in Goswami Shri 
Mahalaxmi Vahuji v. Shak Ranchhoddas 
Kalidas (dead) and others’, which runs 
thus : : fr 


“The circumstances that the public or 
a section thereof have been regularly 

. worshipping in the temple as a |natter 
of course and they can take part in the 
festivals and ceremonies conducted in 
that temple apparently as matter of 
right is a strong piece of evidence to 
establish the public character of the 
temple.” 


xo. In the light of the ratio of the deci- 
sions of the Supreme Court and the facts 
and the circumstances of this case we are 
satisfizd that the institution in question 
does not bear the trappings of a private 
temple. On the other hand it is a public 
temple, as rightly pointed out by the 
trial Judge. The existence of Moolas 

thanam, Mahamandabam, Prakaram,| 
idols of chief and other deities, uthsava: 

raurthies, daily poojas, special poojas and 
procession during - Navarathiri festival, 
worship by the local public belonging t 

different communities are all, factor: 


which positively give the undoubted im 
. pression that the temple is a public one. 


xx. No doubt reliance is made on the 
observations made by this Court in S.A. 
No. 1037 of 1932. That was a case where 
the trustees took action against the poojari 





1. (1970) 2 S.G.R. 275: ALR. 1970S.C. 
2025 at 2031. 
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H) EASWARAMOORTHY J. 
for misconduct. In that the- poojari 
accepted certains contributions from the 
temple without the trustees’ knowledge. 
Apparently the trustee’s found fault with 
the poojari and the poojari .was dissatis- 
fied with the decision of-the Board of 
trustees. This was the subject-matter of 
the dispute which ultimately came up for 
decision by this Court. There was no 
point either directly or indirectly in issue 
in that suit regarding the public or 
private nature of the temple. It is 
by now well-established that a decision in 
an earlier action between the appropriate 
parties can either operate as res judicata 
or as binding authority on them only if 
the earlier action raises certain issucs 


which are substantially the same as those - 


raised in the later action. But if the 
subject-matter of. the earlier action is 
totally different and if the circumstances 


under which thé parties. litigated are - 


entirely distinct, then the resultant deci- 
sion in that suit may not have an impact 
or bearing while considering the r-al 
issues that arise in another case and which 
bears on a subject which is totally alicn 
to the one which was the subject-matter in 
the earlier suit. That is the position here. 
In S.A. No. 1037 of 1932 there was no 
issue as to whether the institution was a 
private or a public temple, whereas the 
only issue in the present action is whether 
the institution is a. private temple or a 
public .temple. -The decision on this 
would depend on the evidence let in by 
the persons in management or control 
of that institution. Mere assertions by 
trustees of their right to punish a poojari 
on the assumption that he misconducted 
himself would by itself not render the 
position clear, nor would it establish by 


-ditself the fact that the temple in question 


is a private one. 


12. We have already traversed the oral 
and documentary evidence in this case as 
also the law as declared by the Supreme 
Court in:the various decisions. We are 
satisfied that in the instant case there is 
clinching evidence to show that the insti- 
tution is a public temple. Applying the 
principles and: the well-known decisions 
to find whether a temple is a private or a 
public temple, we are of the view that the 
learned Subordinate Judge of Dindigul 
was right when he declared the institution 
as a public temple and confirmed the 
order of the first defendant. 


18 ý 


Par Bw 


my 


lee eg 


13. In this view, the appeal fails and is 


` dismissed. There will be no order as to 


costs. 


S.J. Appeal : dismissed. 


IN THE HIGH CCURT OF JUDI- 
CATURE AT MADRAS.. 


PRESENT: —N. S. Ramaswami, 7. 


C. Easwaramoorthy Petitioner“ 
U. 
Ramakrishnan Respondent. 


Court-fees Act (XIV of 1955), section 69— 
Ex parte decree—Set aside on application— 
Suit dismissed subsequently as settled out of 
Court—Refund of half the Court-fees claimed 
-Section 6g—‘Before any evidence, has been 
recorded on the -merits’—Meaning of— 
-Ex parte evidence after ex parte decree is set 
aside has no value. _ 


The fact that the Court recorded evidence 
at the ex parte stage would not debara 
plaintiff from getting refund of half the 
Court fee under section 69 of the Court- 
fees Act. [Para. 2.] 


Exparte evidence should” be treated as 
non est once the ex parte decree is set 
aside. . Para. 3.] 


Tf the ex parte decree is set aside the par- 
ties would be in the same position as they 
were before recording of ex parie evi- 
dence. If the suit is-settled out of Court 
after the ex parle decree is set aside such 
settlement is clearly before “any evidence 
has been recorded’’ for the exparte 
evidence originally recorded had been 
wiped out as it were, by setting aside of 
the proceedings. When the settlement 
was reported there was no evidence on 
record. That means section €9 of the 
Court-fees Act is applicable and the 
plaintiff is entitled to refund of half the 
Court-fees. [Para. 3.] 


Cases referred to:—- - 


Solamalat Mudaliar v. Vadamalai Muthiran, 
(1912) 23 M.L.J..273; Pham Bhusan 





* C.R.P, No. 1946 of 1970. 
Ohi 7th September, 1973. 
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Mukharjee v. Phani Bhusan Mukharjee, 
A.LR. 1957 Cal. 170 at 171; Mst. Lakshmi 
Devi v. Roongta & Company, A.I.R. 1962 
* All. 38:.- 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
. the Order of the Court of the City Civil 
Court, Madras (III Assistant Judge) 
dated 24th November, 1969 and passed 
in O.S. No. 3490 of 1968. 


B. Lakshminarayana Reddy, R. V. M. Nalla- 
sivam and G. Kathirvelu, for Petitioner. 


Ramakrishnan, for Respondent. 


The Court made the following 

Orver.—This revision petition raises 
the question as to whether the plaintiff is 
entitled to refund of- half the Court-fees 
on the suit’ having been dismissed ` as 
settled out of Court but in which there 
was originally an ex parte decree which 
was later set side. There is no direct 
authority on the point. Section 69 of 
ae Court-fees Act (XIV of 1955) says 

at: 


“Whenever any-suit is dismissed as 
settled out of Court before any evidence 
has been recorded on the merits of the 
claim half the amount of all fees paid 
in respect of the claim or claims in 
the suit shall be ordered by the Court 
to be refunded to the parties by whom 
the same have been respectively paid”. 


In the present case, there was an ex parte 
decree and that decree was set aside~on 
the defendant’s filing an application. 
Ultimately, the matter was settled out 
of Court and the suit was dismissed accord- 
ingly. The plaintiff applied for refund 
‘of half the Court-fee on the footing that 
section 69 of the Court-fees Act applies. 
The Court below has held that evidence 
having been once recorded, that is, when 
the suit was decreed ex parte, the plaintiff 
is not entitled to a refund. The question 
for consideration is whether the ex parte 
evidence recorded, on the basis of which 
a decree was passed and which had 
been subsequently set aside, is “evidence 
recorded on the merits” as contemplated 
under section 69 of the Court-fees Act. 


z. There is authority for the proposition 
raised by the learned Counsel that the 
evidence recorded while passing an ex 
parte decree, which was ultimately set 
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aside, is not evidence at all. Therefore, 
the fact that the Court did record evidenc 

at the’ ex parte stage, does not debar thi 

plaintiff from getting a refund of half th 

Court:feés under section 69 of the Act 
In Solamalai Mudaliark v. Vadamala 
Muihiran!, a promissory note was proved 
while’’ recording ex parle evidence. 
Subsequently, the ex parte decree was set 
aside and the matter went for trial. The 
defendant objected to the admissibility 
of the promissory note as not properly 
stamped. The plaintiff invoked section 
36 of the Indian Stamp Act. The qués- 


‘tion arose as to whether the plaintiff 


could ‘so invoke section 36 of the Stamp 

Act on the strength of the fact that the 

promissory note has already been admit- 

ted in evidence at the ex parte stage. . This 

Court held at page 275 that: - EAE, 
“When: the promissory note was put 
in at the second trial the document did 
not remain as evidence. The whole 
ex parte proceedings .had been set aside 
and the trial of the suit had to commence: 
"do. NOVO... .++055 the promissory note 
had to be tendered in evidence at the 
second trial as the previous proceedings 
proved abortive in law when they were 
set aside. 


Technically, no doubt, the suit is 
regarded as the same though the 
ex parte decree might be set aside. But 
in substance the proceedings are diffe- 
rent when they recommence at the 
setting aside of ex parte decrec’’. 

In Phani ‘Bhusan Mukharjee v.  Phant 

Bhusan’ Mukharjee?, it has been held: 


“The effect of the order setting aside 
the ex parte decree is that all proceedings 
subsequent to the stage of the defen-- 
dant’s non-appearance would no longer 
bind him. In other words, as the 
defendant’s non-appearance was con- 
doned by the setting aside of the 
ex parte decree, the evidence which was 
recorded in his absence will not also 
be admissible against him”. _ 

The same view is expressed by the 

Allahabad High Court in Mst. Lakshmi 

Devi v. Roongta Æ Co.*; 


g. Alfthese decisions proceeded on nial 
ld 


footing that the ex parte evidence shou 
S Tt ac Aa E Rare Pe 


1. (1912) 23 M.L.J, 273. ` . 
2, ALR. 1957 Cal. 170 at 171. i 
3. ALR. 1962 All. 381. 
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be treated as xon est ‘once the ex parte 
decree is set aside. I respectfully agree 
with that view. If the ex parte decree is 
set aside, the parties would be in the same 
{position as they were before recording 
lof ex parte evidence. If the suit is settled 
‘out of Court after the ex parte decree is 
iset aside, such settlement is clearly before 
i‘any evidence has been recorded’’, for, 
jthe ex parte evidence originally recorded 
had been wiped out, as it were, by the 
Setting aside of the proceeding. When 
ithe settlement was reported there was 
no evidence on record. That means 
that section 69 of the Court-fees Act is 
applicable to this case and the plaintiff 
tis entitled to refund of half the Court-fees. 
The civil revision petition is allowed 
accordinly, but there will be no order, as 
to costs. 
R.S. Petition 

` allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. : : 


PRESENT :—T. Ramtaprasada Rao and $. 
Natarajan, JF. ef : 


The State of Madras represented by 
the Collector of Ramanathapuram 
at Madurai Appellant* 


v. 


Kasthuri Ammal and 


| 


others 
. » - Respondents. 


Minor Inams (Abolition and Conversion 
into Ryotwari) Act (XXX of 1963)—Suit for 
declaration of title and compensation for site 
taken over—Site handed over to Panchayat 
for construction of water works in 1960— 
Works also put up—Act XXX of 1963 coming 
into force—Plointiff claiming compensatior 
for the suit site—Panchayat contending that 
title vested in State Government by virtue of 
. Act XXX of 1963—Plaintiff. whether entitled 
to compensation. 3 


The plaintiff handed over the suit site to 
the Executive Officer of Sivaganga Pan- 
chayat in 1960 for construction .of . water 
works. The water-works were constructed 
in 1961. Act XXX of 1963 received the 
assent of the Presidenton 28th January, 
1964 and came into force still later. When 





* A.Nos.-767 of 1967 and-517 of 1968 and memo; of 
cross-objections. 21st December, 1973- 
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the plaintiff claimed compensation for the 
suit site, the Executive Officer, Sivaganga. 
Panchayat claimed that a portion of the 
sult property comprised in Survey No. 74. 
was a minor inam and, had vested in the- 
Government by reason of the Minor Inams. 
(Abolition and Conversion into Ryotwari) 
Act XXX of 1963 and. as such, the plain- 
tiff should seek her remedies only under 


_the Act. 


Held: The rights of the partieshave got to: 
be determined as on the date the cause ac- 
tion arose and, viewed in that perspective,. 
the supervening event viz., the introduc- 
tion of Act XXX of 1963, cannot abridge- 
or modify the right of the plaintiff to- 
compensation as against the Executive- 
Officer of the Sivaganga Panchayat.. 
The right of the plaintiff can never be- 
held to have been extinguished or curtail-- 


.ed by reason of Act XXX of 1963. 


(Paras. 12 and 13.]j 


The decision in Rengaraja Jyengar v. Achi- 
kannu Ammal, (1959) 2 M.L.J. 513 = 
(1959) L.W. 767, stated the correct posi- 
tion of law and what applied to house- 
sites in gramanatham in estates taken over 
under the Madras Estates (Abolition and 
Conversion into Ryotwari) Act XXVI of 
1948 should mutatis mutandis apply to 
minor inams taken over under the 
Madras Inams (Abolition and Conver- 
sions into Ryotwari) Act XXX of 1963. 

[Para. 13.} 


The law is well-settled that the statutory 
machinery created by either Act XXVI 
of 1948 or Act XXX of 1963 could exer- 
cise jurisdiction only in respect of those 
matters which were specified in the enact- 
ments and could not pervade the field of 
civil litigation which is exclusively that of 
the civil Court. i 

ę [Para. 14.]; 
Cases referred to : 


Kandaswamy Nadar x. Province of Madras, 
(1952) 1 M.L.J. 804: 65 L.W. 787+ 
A.I.R. 1953 Mad. 391 ; State of Madras v. 
Kamakshia Pillai, (1960) 1 M.L.J. 276 © 
(1959) 72 L.W. 770 ; Rengaroja Iyengar v. 
Achikannu Ammal, (1959) L.W. 767 : 
(1959) 2 M.L.J. 513 ; State of Madras v. 
Umayal Achi, L.P.A. No. 106 of 1959; 
The State of Madras v. Parisutha, Nadar, 
(1961) 2 M.L. J.. 285 ; State of Madras v.. 
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. Ramatingaswamigal Madam,(1969) 2 M-L.J- 
281; Raja of Vizianagaram, In re, (1953) 
I M.LJ. 289: A.I.R. 1953 Mad. 416. 


: Appeals and Memo. of Gross-objections . 


-against the decree of the Court of the 
‘Subordinate Judge of Sivaganga, dated 
-goth September, 1966 and passed in 
' Original Suit No. g of 1965. 
. N. Thiagarajan, for Additional Govern- 
-ment Pleader, for Appellant. 


`P. Balasubramaniam, A. Sundaram lyer and 
_K. Alagiriswami, for Respondents. 


The Judgment of the Court was delivered 
by 

. Natarajan, J.—The second and the third 
-defendants in O.S. No. 9 of 1965 on the 
: file of the Court of the Subordinate Judge 
„of Sivaganga are the respective appellants 
-in these two appeals and the memorandum 
.of cross-objections has been preferred by 
ithe plaintiff therein. 


«2. The suit property, which the plaintiff 
conceded before the trial Court to be 
14,534 sq. ft. in extent and not 16,800 

-sq. ft. as set out in the plaint, was pur- 

«chased by the plaintiff under two sale 

ideeds, Exhibits A-g and A-ro. On the 

: plaintiff being approached during Septem- 
“ber-October, 1959 by the President and 

-the Executive Officer of the Sivaganga 
-Panchayat, the first defendant in the suit, 

-for parting with the site to enable the 

-panchayat to erect its water works thereon 
‘and on being promised proper compensa- 
“tion therefor as fixed by the Government, 
-the plaintiff delivered possession of the suit 

-site in May-June, 1960 to the first defen- 


X 
^ 


-dant and the first defendant constructed- 


sits water works on the site by December, 
“1961. When the plaintiff demanded the 
„compensation amount, promised to her, 
-the first defendant sent a reply stating that 
-the Tahsildar had declared the suit site 
-to be a Government poromboke and that 
„as such, the plaintiff was not entitled to 
any compensation. It was thereafter, 
sthe plaintiff came forward with the suit 
afor a declaration that she had title to the 
-suit property and that she should be paid 
-compensation for the site taken over by the 


“first defendant at the rate of Re. 1 per’ 


“sq.ft. 

-q.. Besides the first defendant, the plain- 
:tiff impleaded the State of Madras as the 
‘second defendant and the Sivaganga 
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Municipality which has succeeded the 
Sivaganga Panchayat, as the. third 
defendant. : - - 


4- The defence set up by the -first 
defendant and adopted by the third defen- 
dant was that the plaintiff and her prede- 
cessors-in-interest had no title to ` the 
suit property, that the first defendant 
never admitted the title of the plaintiff 
nor committed itself at any time to pay 
compensation for the transfer of the site, 
that the site had been declared to be a 
poromboke site and that, in any event, 
the compensation claimed was excessive. 


5. The second defendant raised the 
defence that a portion of the suit site 
formed part of Survey No. 48 and was a 
road poromboke, that the remaining 
portion of the site forming part of Survey 
No. 74 was a natham poromboke, that 
Survey No. 48 had been taken ever under 
the Inam Abolition Act XXVI of 1963, 
that Survey No. 74 is a T. D. Minor inam 


-which verted with the State Government 


under the Minor Inams (Abolition and 


Conversion into Ryotwari) Act XXX of 


1963, thit the plaintiff ought to agitate 
her remedies in the proper forum consti- 
tuted under the said Act, that the. civil 
Court had no jurisdiction to entertain the 
suit and that, in any event, the compensa- 
tion claimed was excessive. 


6. On there pleadings, the learned Sub- 
ordinate Judge framed the following issues 


-for trial :—:- E 


(1) Whether the plaintiff has title to the 
suit property ? sa 

(2) Whether the first defendant is estopp- 
ed from denying the title of the plaintiff? 
(3) What compensation is the plaintiff 
entitled to ? : 

(4) Whether the suit is not maintainable 
because of the provisions of Madras Act 
XXVI of 1963 and Madras Act XXX of 
1963 ? 

(5) To what reliefis the plaintiff entitled ? 
After a careful consideration of the 
evidence adduced by the parties, the 


- learned Subordinate Judge held that the 


plaintiff had title to the suit property, 
that the defendant was estoppéd from 
denying the title of the plaintiff, that the 
civil Court had jurisdiction to maintain 
the suit and that the-plaintiff was entitled 
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to compensation for the site taken over 
from her. As regards the quantum of 
compensation the learned Subordinate 
Judge held that the rate of 25 paise per 
sq. ft. would be a reasonable one and 
consequently gave a decree for Rs. 3,633 
together with interest and proportionate 
costs. 


4. The second and the third defendants 
have filed their respective appeals to 
assail the findings of the learned Sub- 
ordinate Judge while the plaintiff has filed 
the memorandum of cross-objections to 
claim anced. compensation. 


8. The three questions that fall for con- 
sideration before us in these proceedings 
are : (r) Whether. the plaintiff had title 
to the suit property ? (2) Whether the 
civil Court had no jurisdiction to entertain 
the plaintiff’s’ suit ? (3) Whether the 
plaintiff is entitled to enhanced compensa- 
tion ? 


g- It is not in dispute that the suit site 
measuring 14,534 sq. ft. is comprised in two 
survey numbers, viz., S. No. 48 and S. No. 
74. ‘The site as well as the land adjacent 
to it were originally owned by one Velu- 
swami Thevar. The sons of Veluswami 
Thevar conveyed the suit site under Exhi- 
bit A-6,- dated 1st August, 1925 to one 
D. S. Srinivasa Iyengar and the latter, 
in turn, sold the same under Exhibit A-7, 
dated 14th February, 1930 to one 
Palaniappa Chettiar. The plaintiff pur- 
chased the southern half of the site from 
Palaniappa Chettiar under Exhibit A-9, 
dated 25th October, 1956. The other 
extent of the site was purchased by the 
plaintiff from one Muthukaliammal under 
Exhibit A-10, dated gth June, 1957, the 
said .Muthukaliammal -herself having 
derived title to the same by. means of a 
sale.deed, Exhibit A-8, executed in her 
favour by Palaniappa Chettiar., The 
considerations for Exhibits A-9 and A-10 
are respectively Rs. 1,500 and Rs. 500, 
thus making the total cost of the suit site 
to be Rs. 2,000. ao. 


10. From the evidence adduced by the 
plaintiff in the case, it is incontrovertibly 
proved that P.W. 8, the then President of 
the Sivaganga Panchayat, with the assis- 
tance of P.W. 1, a respectable mediator, 
induced the plaintiff to hand over the site 
to the first defendant on the assurance that 
the first defendant would pay compensa- 
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tion for the suit site at the rate fixed bY” 
Government. The documentary and oral: 
evidence, to which reference has been: 
made above, should normally be consi-- 
dered adequate to uphold the claim of the- 
plaintiff. However, the contention of the- 
defendants is that such portion of the’suit: 
site as lies within Survey No. 48 is a road: 
poromboke and such remaining portion - 
of it as lies.in Survey No. 74 is a natham- 
poromboke and that as such, the plaintiff” 
is not entitled to any reliefs in the suit. 

Though ‘the entire site is said to be com-=- 
prised in poromboke land, the grounds-on 

which the plaintiff is sought to be -non-- 
suited in respect of each of the porombokes - 
are different and we shall therefore deal: 
with those objections accordingly. So far- 
as a portion of the suit site forming part: 
of road poromboke in Survey No. 48 is- 
concerned, the defendants would con-- 
tend that survey operations were conduct- 
ed in 1919 and in such survey operations,- 
S. No. 48 had been demarcated by the- 
survey authorities as a road poromboke.. 
Except for expounding such a contention,. 
the defendants have not placed any 
material before Court to show that survey- 
operations were conducted in 1919, that 
in such survey operations S. No. 48 was: 
demarcated as. road poromboke and 

furthermore, that the then owner of the 
site was given notice of the demarcation: 
effected by the survey authorities.. 
Neither the publication effected by the 
survey authorities of the proposed survey 
nor the order of Government publishing 
the result of the survey, nor the copy of 
any notice served on the then owner of 
the suit. site, has been filed before the 
trial Court. Without placing any of 
these clinching materials before the Court, 

the defendants would place reliance upon. 

Exhibit B-4 a sketch of Survey No. 43 im 
the Field Measurement Book and upon 

the evidence of D.W.3, the village karnanr 
to contend that survey operations were 
duly effected in 1919 and that Survey 
No. 48 was demarcated as road porom- 
boke during such operations. D.W. 3 
has no personal knowledge of the survey 
operations and his evidence, therefore, 
cannot carry any weight. In the absence 
of more clinching materials, to whick 
reference has been made above, Exhibit 
B-4 which is nothing more than a sketch 
of Survey No. 48 in the Field Measure- 
ment Book cannot form the basis ‘for a: 
judicial verdict in favour of the defendants. 


$42. 


regarding Survey No. 48. Even assum- 
ing for argument’s sake that survey opera- 
tions were conducted in 1919 and those 
operations resulted in Survey No. 48 
being labelled road poromboke, such 
actions cannot affect the plaintiff in any 
manner unless the defendants establish 
that the predecessor-in-interest of the 
plaintiff was given due notice of the result 
of the survey and the latter acquiesced in 
the correctness of the operations. In 
Kandasamy Nadar v. Province of Madras* 
this Gourt has categorically stated that a 
party concerned hy an adverse survey, to 
whom no notice was given of the survey, 
is not bound to file a suit within three years 
‘to set aside the order of the Survey Officer 
because he had no notice of the survey and 
the orders on it cannot he said to be 
«correctly passed under section 13 of the 
Madras Survey and Boundaries Act and 
binding on that party. On these grounds 
themselves, the defendants’ case that the 
plaintiff cannot claim title to that portion 
of the suit site which is comprised in 
Survey No. 48 should fail. Additional 
evidence, however, is not wanting in this 
case to further militate the case of the 
defendants. As early~as in 1925, there 
was litigation between the Union Board 
of Sivaganga on the one hand and the 
owners of the areas adjoining the suit site 
on the other on the question as to whether 
Survey No. 48 formed part of road porom- 
boke. The proceedings which culminat- 
ed in S.A. Nos. 204, 277 and 278 of 1929 
in this Court went against the contention 
of the Union Board of Sivaganga, the 
then local body functioning at Sivaganga, 
that the suit locality formed part of road 
poromboke. ‘There is, thus, abundant 
material in the case to dispel the defence 
contention that the plaintiff could not 
have validly owned. that portion of the 
suit site which is referable to Survey No. 
48. The learned Additional Government 
Pleader placed reliance upon‘section 2 (1) 
of the Tamil Nadu Land Encroachment 
Act (III of 1905) to contend that all 
public roads, streets, lanes and paths etc. 
have been declared under the said Act 
to be the property of Government and 
ithat as such, the contention of the defen- 
-dants regarding Survey No. 48 should be 
upheld. This argument, in our opinion, 
merely begs the question. As we have 


1. (1952) 1 M.L.J. 804: 65 LW. 787 : A.LR. 
1953 Mad. 391. 
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stated earlier ,unless the second defendant 
places reliable and acceptable materials 
before. the Court to warrant the inference 
that survey operations in observance of 
all rules and regulations were effected 
during 1919 and that such operations had 
binding force on the predetessors-in 
interest of the plaintiff, the defendant 
cannot have recourse to and avail the 
provisions of Act III of 1905. 


1x. That takes us on to the contentions 
of the defendants regarding that portion 
of the suit site which is comprised in 
Survey No. 84. As Survey No. 74 is a 
natham poromboke and has been declared 
as minor inam, the defendants contend 
that the land had vested with the Govern- 
ment under Act XXX of 1963 and as 
such, the plaintiff can seek her remedies 
if any available to her, only in the forums 
constituted under the said Act. Section 
3 (b) of the Madras Minor Inams (Aboli- 
tion and Conversion into Ryotwari) Act, 
1963 (hereinafter referred to as the Act) 
lays down that with effect on and from 
the appointed day and save as otherwise 
expressly provided in the Act, every minor 
inam including all communal lands and 
porombokes, waste lands, etc. shall stand 
transferred, to the Government and vest 
in them free of all encumbrances. The 
argument, therefore, is that the trial 
Court ought not to have entertained the 
suit, but should have directed the plaintiff 
to seek her remedies through the machi- 
nery provided under the Act. To lend 
weight to this argument, the learned 
Additional Government Pleader places 
reliance on the pronouncement of this 
Court in State of Madras v. Kamkshia Pillat*. 
That was a case where certain ryots 
claimed fishery rights in a tank situated 
in the zamin village of Kulamangalam 
and which village was notified and taken 
over under Madras Act XXVI of 1948. 
They based their action upon customary 
right and also on acquisition of the right 
hy purchase in public auction held by the 
Official Receiver. The contention of the 
ryots therein was that sections 11 to 15 of 
Act XXVI of 1948 which provided for 
ryots and landholders applying for grant 


‘of pattas, did not make any provision for 


an application being made for a patta for 
their fishery rights : and since the rights 





_ 1. (1959) 72 L.W.» 770: (1960) 1 M.L.J. 276. 
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they claimed were not the creation of the 
land-holder, they cannot get any. benefit 
by way of compensation or. otherwise 
under the provisions of Act XXVI of 1948, 
and that as such, their case must be held to 
fall under the Madras Land Encroachment 
Act {IIT of 1905) which recognised custo- 
mary rights and that, therefore, the civil 
Court was competent to maintain their 
suit and recognise and declare their rights. 
The Bench of this Court held that the 
declaration under Act ITI of 1905 was not 
a veSting declaration, but only a property 
declaration and that as such, the Act had 
already exhausted itself in its scope and 
application as to the character of the 
lands when once the declaration was 
made and all lands barring the excepted 
lands had become vested in the Govern- 
ment. The Bench. further held that the 
estate of Kulamangalam ‘vested in the 
‘Government only on and from the notified 
date under Act XXVI of 1948, that the 
application of Act ITI of 1905. to the said 
estate will commence only after the estate 
had vested in the Government.and that as 
such, the plaintiffs therein’ cannot he 
heard to say that their customary fishing 
rights, the like of which have been ex- 
empted from the property declaration 
contained in section 2 (1) of Act III of 
1905, were capable of recognition even 
before the estate had-vested in the Govern- 
ment and were available for enforcement 
after the estate had been notified under 
Act XXVI ‘of 1948 and taken over. ~ It 
was in these circumstances; the Bench 
held that the customary. rights claimed by 
the plaintiffs was divestitive so far as the 
landlord is concerned and _ investitive 
so far as the ryots are concerned, that the 
entire estate including the customary 
fishery rights’ claimed by the plaintiff 
vested in the Government by reason of 
section 3 (b) of Act XXVI of 1948 and 
that as such, the aggrieved plaintiffs 
should resort to the same remedies as are 
open to the ryotwari ryot under Act 
XXVI of 1948. We are clearly of 
opinion that the ratio decidenti of that case 
cannot have any application .to the facts 
of the present case. Before proceeding 
to give our reasons for our conclusion in 
this behalf, we wish to advert to another 
factor which will repel the application of 
the provisions of Act XXX of 1963 to the 
suit property and the plaintiff’s action for 
enforcement of her rights. 
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12. As we have stated earlier, the plain- 
tiff, in deference to the request of the 
President of the Panchayat, handed over 
the suit site to the first defendant in 1960 
itself and the uncontroverted evidence is 
that the first defendant also installed its 
water-works on the suit-site before the 
end of 1961. Act XXX of 1963 received 
the assent of the President only on 28th 
January, 1964 and came into force still 
later. Such being the case, there is 
hardly any force in the contention of the 
defendants that the minor inam comprised 
in Survey No. 74. vested in the Govern- 
ment by reason of Act XXX of 1963 and 
as such, the plaintiff should seek her 
remedies only through the machinery 
provided under the Act. Under the 
provisions of the Act, the plaintiff can 
only ask for the grant of a ryotwari patta 
in respect of the suit site. When the 
plaintiff had parted with the possession 
of the site and the first defendant had also 
built -its water works, thereon, we. are 
unable to understand the logic of the 
contention of the second defendant that 
the. plaintiff should seek. her remedies 
only through the’ forums provided under 
the Act. From the moment the plaintiff 
delivered the suit site to the first defendant 
for the construction of its water-works, 
the plaintiff became entitled to get com- 
pensation for the suit-site. It is not, and 
it can never be, the contention -of the 
second defendant that this right of. the 
plaintiff, viz., to, recover compensation, 
also vested in the Government on the 
introduction of Act XXX of 1963. It is 
needless to say that the rights of parties 
have got to be determined as on the date 
the cause of action arose, and viewed in 
that perspective, the supervening event, 
viz., the introduction of Act XXX. of 
1963, cannot abridge or modify the right 
of the plaintiff as against the first defen- 
dant. Be that as it may, even assuming that 
Act XXX of 1963 must be held to have 
enmeshed the anterior rights of the plain 
tiff, the question for consideration is 
whether the plaintiff is not entitled to 
maintain her action for compensation 
and whether the civil Court is not entitled 
to maintain the action. 


13. Inasmuch as Survey No. 74 is a 
natham poromboke, such portion of the 
suit site which is comprised, therein must 
be held to be a house-site and the posses- 
sion of which the plaintiff is entitled to 
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cling to and resist all invasion. Such a 
right of the plaintiff can never be held to 
have been extinguished or curtailed by 
Yeason of Act XXX of 1963. It must also 
be stated with equal force that any inter- 
ference or invasion with the said right of 
the plaintiff is always challengeable in 
appropriate proceedings before the civil 
Court. A case similar to the one on 
hand arose under Act XXVI of 1948, viz., 
Rengaraja Iyengar v. Achikannu Ammal! 
and Subramanyam, J. decided the case 
thus : In order that a land may properly 
be described as house-site within the mean- 
ing of section. 2 of the Madras Land 
Encroachment. Act, 1905, it is not neces- 
sary that there should be a residential 
building actually constructed and stand- 
ing on the site. Lands which are within 
the limits of the gramanatham and on 
which buildings or sheds may be put up 
when necessary should also be house-sites 
within the meaning of the section whether 
such buildings are constructed or not 
PEP The provisions as to vest- 
ing of lands under section 3 (b) of the -Act 
(XXVI of 1948) should be read so as to he 
in conformance with the. provisions re- 
garding the applicability of the enact- 
ments relating to ryotwari areas. House- 
sites in gramanatham, therefore, could not 
stand vested in the Government under 
section 3 (b) of the Estates Abolition Act.” 
We are of opinion that this decision states 
the correct position of law and that what 
applies to house-sites in gramanatham in 
estates taken over under Act XXVI of 
1948 should mutatis mutandis apply to 
minor inams taken over under Act XXX 
of 1963. 


14. We may also usefully refer to some 
other decisions which hold that the statu- 
tory machinery provided under Act XXVI 
of 1948 or Act XXX of 1963 as the case 
may be can have jurisdiction only in res- 
pect of those matters, such as the grant of 
ryotwari patta, provided under the Act 
and that such machinery, being the crea- 
tures of the statutes, cannot deal with a 
civil right, the determination of which can 
be done only by a civil Court. In State 
af Madras v. Umayal Achi and: another®, it 
was held that the civil Court had juris- 
diction to entertain the suit for a mere 





(1959) L.W. 767: (1959) 2 M.L.J. 513. 
9 
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2. L.B.A. No. 106 of 1959. 
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injunction restraining the Government 
from arbitrarily and oppressively applying 
the provisions of the Land Encroachment 
Act to persons like the plaintiff who have 
been in occupation of lands in a notified 
estate even prior to the date of the notifica- 
tion. In The State of Madras v. Parisutha 
Nadar! it has been held that it is not open 
to the Government in the course of the 
proceedings to put forward its own title 
property sought to be acquired so as to 
defeat the rights of the persons entitled 
to the compensation. In State of Madras 
v. Ramalingaswamigal Madam? a Bench 
of this Court held as follows: “It is 
clear from the provisions of the Act 
(XXVI of 1948) that what really vests 
in the Government in respect of a ryoti 
or private land is merely title and there 
is no vesting of possession, which is pro- 
tected under the proviso to section 3 (d) 
of the Act. So long as the possession of 
the land continues to vest in the ryot, 
he would be entitled to protect his rights 
in respect of the same by resorting to civil 
Courts.” Though there is a long catena 
of decisions in this behalf, we have advert- 
ed to a few only as it is unnecessary to 
make reference to all of them in view of 
the fact that the law is now well settle 

that the statutory machinery created b 

either Act XXVI of 1948 or Act XXX o0 

1963 can exercise jurisdiction only in 
respect of those matters which are speci 

fied in the enactments and cannot per- 
vade the field of civil litigation which i 

exclusively that of the civil Court. Th 

learned Additional Government Pleader 
invited our attention to a Bench decision 
of this Court in Raja of Vizianagaram, In re? 
which, according to him, has a hearing on 
the case. A scrutiny of the judgment, 
however reveals that the ratio decidentt 
in that case has nó application whatever 
to the controversy raised for decision in 
the appeal. In the abovesaid case, the 
Raja of Vizianagaram contended that 
certain house-sites, though forming part 
of the estate of Vizianagaram, must be 
held to be sites given free to the zamindar 
without any additional assessment and 
that therefore, the vacant sites must be 
held to fall outside the scope of the per- 


1. (1961) 2 M.L.J. 285. 
2, (1969) 2 M.L.J. 281. 
3, (1953) 1 M.LJ. 289: AI.R. 1953 Mad. 
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manent settlement. Rajamannar, C.J., 
and Venkatarama Aiyar, J. (as he then 
was), if we may say so with great respect, 
rightly held that the contention was falla- 
cious because what passed to the zamindar 
under the sanad was not confined to the 
lands on which peshkush was calculated 
and that the fact that in 1802 no income 
accrued, to the zamindar in the house- 
sites did not really affect the question. 
It is also significant to note that the Bench, 
notwithstanding such a pronouncement 
held, that “the right of the Government 
to take over the house-sites also along with 
the estate was however, subject to the 
claim of the zamindar, if any, under 
section 12 and similar provisions of Act 
XXVI of 1948 to be granted ryotwari 
pattas.” é; 


15. The facts of this case which have ` 


already been expatiated by us have refer- 
ence to a house-site owned by a person 
who is not an estate-holder and the owner 
of the site, apart from being entitled to 
the grant of a patta, is equally conferred 
by law a right to defend his possession and 
enjoyment. If, instead of her action for 
compensation, the plaintiff were to sue 
for an injunction based: on her right of 
possession, her right to maintain the civil 
action can never be questioned. In like 
manner, when the plaintiff sues for com- 
pensation for the deprivation of the posses- 
sion of her land, she is, in no way, worse 
off than when maintaining her action for 
retention of possession. Therefore, the 
second contention of the defendants to 
non-suit the plaintiff is a futile one and 
has therefore been rightly rejected by the 
trial Court. Consequently, the first de- 
fendant, now _ suceeded by the third 
defendant, cannot escape its liability to 
pay compensation to the plaintiff for the 
suit site, and the appeals by the second 
and the third defendants have therefore 
to fail. 


16. Turning our attention to the memo- 
randum of cross-objections, the plaintiff 
feels aggrieved that as against her claim 
for -compensation at the rate of Re. 1 per 
square foot the learned Subordinate 
Judge has granted only 24 paise per 
square foot. To give an estimate of the 
prevailing market value of lands in the 
locality of the suit site, the ‘plaintiff has 
exhibited three sale deeds, viz., Exhibits 
A-1, A-2 and A-31. An appraisal of the 
19 ` 
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transactions covered by these three docu- 
ments goes to show that on account of 
the special location of those properties 
the sales have been effected at fancy 
rates and that those rates cannot reflect 
the prevailing market price of lands in 
and around the suit site when the plaintiff 
parted with possession of her land. The 
learned Subordinate Judge was, there- 
fore, justified in declining to place reliance: 
on the documents relied on by the plain- 
tiff to arrive at the value of compensation 
awardable to the plaintiff. The defen- 
dants have, in their turn, filed another 
sale deed, Exhibit B-r, which relates “to- 
the sale of a house-site in the same street. 
where the suit property is situate. Deduct- 
ing a sum of Rs. 300 for the basement 
existing on the land, the learned Subordi-- 
nate Judge has construed Exhibit B-r 


‘to reflect a sale transaction of 2,914 sq. ft. 


for a sum of Rs. Joo . Mr. P. Bala- 
subramaniam, learned Counsel for the 
plaintiff, contends. that the learned Sub- 
ordinate Judge has; failed to take into 
consideration a sum of Rs. 750 which had 
been spent by the vendee under Exhibit 
B-r to level the site and that as such, the 
cost of the site conveyed under Exhibit B-r 
must be valued at Rs. 700 plus Rs. 750, 
ie. Rs. 1,450. D.W. 1, who is the vendee 
under Exhibit B-1 has, stated that he 
bought the property for Rs. 1,000, that he 
valued the basement and the wall on the 
site at Rs. 300, that after purchasing the 
site he levelled it with about 600 cartloads 
of earth and that one cartload of earth 
would cost Rs. 1-4-0. As such, the sale 
deed on which the defendants placed 
reliance to determine the value of com- 
pensation for the suit site makes it appear 
that the site measuring 2,914 sq. ft. had 
cost its vendee Rs. 1,450 (Rs. 700 +. 
Rs. 750), which works out to nearly 50 
paise per square foot. Therefore, the 
premise of the learned Subordinate Judge 
that the site purchased under Exhibit B-1 
cost only 22 paise per square foot is wrong 
and unsustainable. Taking into con- 
sideration the fact that a portion of the suit 
site is near the oorani and therefore vulner- 
able for water-logging during rainy season 
we are of opinion that the plaintiff cannot 
be granted compensation for the suit site 
at the rate of 50 paise per square foot. 
On a consideration of the report of the 
Commissioner about the location of the 
suit site, we are of opinion that a compen- 
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sation at the rate of 40 paise per square 
foot would be.a just and reasonable 
compensation ‘to be awarded to the 
plaintiff. We therefore revise the com- 
pensation of Rs. 3,633 granted to the 
plaintiff by the trial Court to a sum of 
Rs. 5,813-60 at the rate of 40 paise per 
sq. ft: Consequently, the interest which 
the trial Court has awarded to the plain- 
tiff at the rate of 6 per cent. per annum 
from the date of demand under Exhibit 
A-34 will also stand revised. The plain- 
tiff will be entitled to interest on the 
amount of compensation awarded till the 
date of realisation and proportionate costs 
in the suit. To the extent the compensa- 
tion amount is revised, the memorandum 
of .cross-objections will stand allowed. 


x7. In the result, both the appeals will 
‘stand dismissed without costs. The memo- 
randum of cross-objections will stand 
partly allowed. with proportionate costs. 


S.J. - ` Appeals dismissed. 
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IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 


‘PRESENT :—T. Ramaprasada 
S. Natarajan, F F. 


Surendra Overseas Limited, owners 
of A.P.J. Lines Appellant * 


Rro and 


De 


‘Union of India represented by the 
Regional Director (Food), Southern 
Region, Madras Respondent. 


Carriers—Carriage by sea— Unloading at port 
of destination—Short delivery of cargo at port 
—Damaze ta goods—Liability for damage— 
Who is responsible, carrier or consignee— 
Hatch veport—Its value—Delivery to Port 
Trust—Efrect—Charter party—Construction. 


A hatch survey held by a vessel or its’ 


agents or officers without notice to or 
information given to the consignee of 
goods is a self-serving activity the result 
of which cannot prejudice the party. 
: [Para. 5.] 

\ 


Unless there is connection between the 
labour force engaged for the purpose of 
a ee OS 
* Appeal No, 330 of 1968. 

$ , 8th January, 1974 
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discharging the cargo and the consignee: 
it would be unreasonable to hold that the 
consignee should be in any manner made 
responsible for the alleged negligence of 
such labour force. [Para. 5.] 


Delivery of the consignment to the Port 
Trust ‘is not delivery to the consignée. 
The Port Trust takes such delivery only 
on behalf of the vessel. `- [Para. 7.] 


Whether there has been: a complete 
delivery or a partial delivery or delivery 
of goods which are partly damaged and 
partly in accordance with the invoice must 
be considered with reference to‘ the :-point 
of time when the receiver took delivery 
of goods from the Port Trust. ‘It is this 
delivery which is ‘relevant for the pur- 
pose of assessment of the reciprocal obli- 
gations and rights of either party under the 
charter-party. [Para. 7.] 


Case referred to :— 


The Trustees of the Port of Madras by iis 
Chairman v. K. P. V. Sheik Mohamed 
Rowther and Company and others, (1963) 2 
S.C.R. (Supp.) 915. : e 


Appeal against the decree of the Gity 
Civil Court, (IX Assistant Judge) 
Madras in. Original Suit No.3323 of 1964, 
dated 16th August, 1967. 


M|s. King and Partridge, for Appellant. 


The Central Government Senior Stand- 
ing Counsel, for Respondent. 


The Judgment of the Court was delivered 
by n° 2 . 

Ramaprasada Rao, 7.—The Chief Controller 
of Chartering, Government of India, 
chartered the vessel “A.P.J. Aruna”, 
owned. by the defendants, and entered. 
into a charter party on 16th August, 1963 
under Exhibit B-1. The charter was 
intended for the carriage of certain con- 
signments of urea together with a certain 
quantity of empty gunny bags fromVenice/ 
Porto Merghera to a Port in West Coast 
or East Coast in India. The bills of lad- 
ing evidencing the loading of the cargo 
are Exhibits A-1 and A-2, which in turn 
incorporated the material terms contain- 
ed in the charter party. Exhibits A-1o 
and A-11 are the certificates of weight 
issued at the port of shipment, whilst 
Exhibits A-12 and A-13 are the certificates 
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of origin relating to the goods. _ Exhibit 
A-14 1s the invoice issued by the seller. 
‘The invoice discloses the shipment of two 
consignments of urea, in all, 1,391,140 
‘bags, for carriage to Madras and also 
1312 empty bags along with it. Exhibit 
A-15 is the certificate of inspection given 
by the High Commissioner of India at the 
port of shipment. The ship arrived at 
Madras on roth October, 1963 and com- 
amenced discharging of the cargo on 11th 
October, 1963 and completed the same 
-on 14th October, 1963. The plaintiff's 
case is that out of the consignment of 
urea so loaded and as evidenced. by the 
-invoice as above, there was a short-land- 
‘ing of 370 bags of urea content. The 


vessel also discharged 1340 bags of urea- 


slack or torn or cut and 130 bags of ship 
sweepings. It appears that the ship’s 
_ manifest under Exhibits B-z and B-3, 
also noticed such a situation. At or 
about the time of discharge, there was 
what is known as hatch survey, but with- 
-out notice to the plaintiff. This is seen 
from Exhibit B-5. This hatch survey 
was undertaken by the vessel on its own 
responsibility when it was laying in No. 2 
West Quay, Madras Harbour. It is 
common ground that this survey was 
not undertaken in the presence of the 
plaintiff or any one on their behalf. On 
the basis of the said hatch survey, the 
Master of the ship issued what is known as 
the Master’s certificate of discharge of 
the cargo under Exhibit B-11. As per the 
‘custom prevailing atthe Port of Madras, 
the cargo which was so discharged and 
hatch-surveyed, was handed over to the 
Port Trust authorities, who took delivery 
-of the same from the Quay, apparently 
as the agents of the ship. Till this stage, 
it is common ground that. there was no 
physical delivery of the cargo to the 
plaintiff as the consignee. After the Port 
“Trust so took delivery of the cargo, as is 
usual, the ‘plaintiff under Exhibit B-4 
requested their clearing agents, the South 
India Corporation Agencies Private Limi- 
ted, to effect clearance after getting the 
usual certificate from the Port Trust 
authorities., The Port Trust under Exhi- 
bit A-3 gave what is popularly known as 
the B certificate, which is a short-landing 
certificate, after making due enquiries as 
regards the quantum of the discharged 
cargo, Under Exhibit A-3 the short- 
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landing of 370 bags as claimed by the 
plaintiff and also 1340 urea slack or torn 
or cut bags and 130 bags of ship sweepings 
were noticed. At this stage, it is proper 
to note that the short-landing as disclosed 
in the B certificate was corroborated. by 
the ship ’s outturn statement,Exhibit A-g2. 
That also discloses the short-landing of 
the abovesaid 370 bags of urea etc. 
Even. the tally sheets Exhibit A-44 of the 
Port Trust authorities, who effected the 
discharge, would also confirm such short- 
age. Asa matter of fact, a survey at the 
instance of the plaintiff consequent upon 
the issue of the short-landing certificate 
under Exhibit A-3 was held on 17th and 
18th of October, 1963 and from Exhibit 
A-4 which is the certificate which followed 
such survey it is seen that 1340 bags of 
urea were slack and torn and their weight 
was lesser than the invoice weight and 
that there were ship sweepings of rgo 
bags which were also naturally lesser in 
weight than the avowed quantity as per 
the invoice. This is besides the shortage 
of 370 bags of urea as already noted. 


2. It was in these circumstances that the 
plaintiff came to Court seeking for the 
value of the goods so short-landed as also 
for the value of the goods damaged. The 
defendants in their written statement reli- 
ed upon the charter party and in parti- 
cular clause 4 therein, and pleaded that 
the cargo was duly delivered to the 
consignee as soon as it was discharged at 
the West Quay, that delivery of the 
goods to the Port Trust would imply 
delivery to the consignee and that, in 
view of the hatch survey held in the pre-.- 
sence of the Master as evidenced by 
Exhibits B-1 and B-11, they were not in 
any way responsible either for the shortage 
or the damage to the cargo. One other 
contention was raised by the defendants. 
Théy would attribute the damage to the 
cargo to the faulty and negligent stevedor- 
ing by the persons engaged by the plaintiff 
in the course of the discharge of the cargo 
from the vessel. Lastly they would state 
that they had performed their part of the 
contract of affreightment and they were 
therefore absolved from liability. 


3: The learned City Civil Judge framed 
the following issues for trial: 


r. Whether the alleged short delivery 
of 370 bags of urea is true ? eo 
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2. Whether the alleged shortage of 7,088 
Metric Tons of urea is true ? 


g. Whether the entire cargo was landed 
as contended by the defendants ? 


4. Whether the defendants are liable to 
compensate for the shortage under the 
contract of carriage ? 


5- Whether the defendants or the agents 
were negligent in taking care of the cargo 
as alleged ? 


6. Whether the suit is bad for want of 
notice from the plaintiff within 3 days 
from the date of removal of the goods ? 


7. , To what damages, if any, is the plain- 
tiff entitled ? 


8. To what relief if any, is the plaintiff 
entitled ? 


On issues 1 to 8, after considering the 
entary evidence, he came to the 
conclusion that Exhibit A-3, the short 
landing certificate issued by the Port Trust 
which was corroborated duly by its own 
outturn statement as also the tally sheets 
under Exhibits A-32 ,42, 43 and 44, were 
proof enough to accept the plaintiff's 
claim as to short-landing and damages, 
He also negatived the defendant’s plea 
that there was negligence on the part of 
the plaintiff or their representatives, when 
the cargo was di charged from the hatches, 
as according to him, the labour engaged 
at or about the time when the cargo was 
discharged at the West Quay was labour 
provided by the Madras Dock Labour 
. Board and the plaintiff was not in any 
way responsible for any alleged mishand- 
ling of the cargo by the labour force so 
provided and the plaintiff had no control 
over such labour when the discharge was 
made of the cargo from the hatches. In 
the result, he decreed the suit. The 
defendants have come up in appeal. 


4. The main contention of Mr. Duleep 
Singh, the learned Counsel for the appel- 
lants is that Exhibits B-1, B-5 and B-11 
are primary documents, which disclose a 
normal discharge of the cargo, and that 
in any event, under Exhibit B-1 it should 
be deemed that the delivery of the cargo 
was to the consignee when it was discharg- 
ed at the West Quay, though physically 
it was handed over to the Port ‘Trust 
authorities. In the main, his contention 
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is that the delivery of the cargo to the 
Port Trust should be deemed and accept- 
ed to be delivery to the consignee, and, if 
so accepted, Exhibit B-1 and in particular- 
clause 4 therein, exonerates the defen-. 
dants from all supervening liability either- 
in’ the matter of the shortage of. the 
goods, or in respect of the damage to them, 
in the course of the implementation or 
working out of the contract of affreight- 
ment. 


5- We may at once refer to clause 4. of 
the charter party Exhibit B-1, which runs 
as follows : 


“ A declaration by the Master or Chief 
Officer that all cargo shipped has been 
delivered to the receivers shall be, and 
shall be accepted, as, conclusive evi- 
dence of that fact, unless the receivers 
shall before the commencement of the 
discharge give to the Master notice in 
writing of their intention to tally the 
cargo, and unless such tally is in fact 
taken at vessel’s hatchways..... g 


Strong reliance is placed upon the text 
of this clause by the learned Counsel for 
the appellant. He also relies upon the 
hatch-survey held at the instance of the 
Master of the vessel, who ultimately gave 
Exhibit B-11 his certificate of discharge. 
But it ought not to be forgotten that the 
said hatch-survey was held by the vessel 
or its agent or officers without notice to 
the plaintiff. This is a self-serving acti- 
vity the result of which cannot prejudice 
the party who has neither been call 

to be present at the time of such survey 
nor has any information been given 

such a person who is likely to be affected 
thereby. It is not the case of the appel- 
lants that any such attempt was made to 
invite the attention of the plaintiff to be 
present at the time of such survey. We 
are, therefore, of the view that Exhibit. 
B-5 ,which is the report on such a hatch 
survey, is a self-serving document, which 
cannot be projected by the appellants to 
serve their own case. Regarding the 
certificate issued by the Master, it is 
neither corroborated by the ship’s mani- 
fest or the tally sheets. As.a matter of 
fact, the manifest as well as the tally sheets 
do support the short-landing certificate 
issued by the Port Trust after due survey - 
in the presence of the vessel’s representa- 
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tives. Exhibit A-4 is the survey report 
and Exhibit A-3 is the short-landing certi- 
icate issued by the Port Trust authorities, 
This is a certificate issued by a public 
body which obviously takes care of the 
cargo discharged from various ships- 
coming from international borders. Noth- 
ing has been said as against Exhibit A-3, 
nor any averment made either in the 
trial Court or before us against the 
method adopted by the surveyors when 
they effected the survey. Reading the 
documents Exhibits A-2 and B-3 which 
are the ship’s manifest and comparing the 
same with Exhibit A-3 which is the short- 
landing certificate, the position is clear 


that the entire cargo has not been landed. - 


That there has been short-landing cannot 
he disputed as it was physically established 
at the time of the survey under Exhibit 
A-4. The only document put as against 
Exhibit A-3 is Exhibit B-5 read with 
Exhibit B-11, the certificate of the Master. 
We have already characterised Exhibits 
B-5 and B-r1 as self-serving documents. 
Exhibits A-3, B-2 and B-3 stand alone by 
themselves as documents on which reli- 
ance could be placed by a Court of law 
to accept that there was a short-landing 
of cargo and that the cargo was also 
equally damaged as indicated in Exhibit 
A-4. In fact, Mr. Duleep Singh did not 
seriously contend that there was no such 
short-landing or damage to the cargo, 
in view of the abundance of documentary 
evidence with which he was confronted. 
He would however hesitantly contend 
that as the discharge was by labour force 
which negligently handled the cargo when 
it was -lifted from the hatches at West 
Quay, the ship was riot responsible for 
the same. There is a fallacy in this 
argument, The Master is - responsible 
vicariously for the-acts of his servants 
provided there is an admitted relationship 
of master-and servant as between them, 
or by necessary implication such -a jural 
relationship is inferable from the circum- 
stances of the case. In the instant case, 
there is evidence to show that the labour 
force deployed for the discharge of the 
cargo from the ship was a force over which 
the plaintiff had no control. As a matter 
of fact, it was supplied by an independent 
quasi-statutory body, namely, the Madras 
Dock Labour Board. It may be that 
the labour so supplied by the Dock 
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Labour Board used hooks while discharg- 
ing the cargo from the vessel and conse- 
quently there was damage to it. The 
vessel ought to have taken the necessary 
precautions to prevent such handling at 
the time when such an attempt was made 
by the labour force engaged to discharge 
the cargo in an alleged negligent way, 
There is no evidence to support the con- 
tention that the labour force did act 
negligently and even if they did there was 
an initial objection by the vessel, or its 
officers at the time of discharge that such 
a method of discharge ought not to be 
adopted by the labour force engaged and 
that they should be more careful in the 
matter of the removal of the cargo from 
the hatches. In the absence of any such 
evidence,’ we are inclined to accept the 
finding of the Court below that the use 
of the hooks by the labour engaged by the 
Madras Dock Labour Board in discharg- 
ing the cargo from the vessel cannot be 


“ said to be act done by the persons engaged 


by the plaintiff. Unless there is a connec 
tion between the labour force engaged for 
the purpose of discharging the cargo an 
the plaintiff, it is unreasonable to hold 
that the plaintiff should be in any manner 
made responsible for the alleged negligence 
of such labour force. es 


6. The last ‘contention of the learned 
Counsel for the appellants, however, turns 
on the interpretation of clause 4 of 
Exhibit B-1. We have already excerpted 
this clause. The contention of the learn- 
ed Counsel for the appellants in that in the 
circumstances the discharge of the cargo 
at the West Quay on the date when it was 
cleared from the vessel from its hatches 
and delivered to the Port Trust authorities, 
should be deemed for all purposes to be 
delivery to the receiver, or the consignee, 
who is the Regional Director (Food) 
Southern Region, Madras. That factual- 
ly there was no such delivery to the re- 
presentative of the plaintiff at Madras 
cannot be disputed. The argument pro- 
ceeds that once it is not in dispute that the 
cargo has been discharged at Madras 
and the Port Trust authorities took deli- 
very of the said cargo in full or in part, 
or in a damaged condition, from the 
vessel, then eo instanti, clause 4 of Exhibit 
B-1 would come into operation and- would 
prevent any lis on the part of the receivers 
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to further a claim for ‘Short-landing, 
damage etc. No doubt, under clause 4, 
a declaration by the Master or the Chief 
Officer of the vessel that all cargo shipped 
has been delivered to the receivers shall 
be and shall be accepted as conclusive 
evidence of that fact. In the instant case, 


Exhibit B-11 is one such certificate issued - 


by the Master of the vessel that the cargo 
shipped has been allegedly delivered to 
the Madras Port Trust. On the basis 
of this, the interdict contained in clause 4, 
which would bar an action by the receivers 
is invoked. ‘As we said, the argument is 
fallacious because the assumption that the 
cargo has been delivered to the receivers 
is by itself not well-founded. Admittedly 
the cargo was delivered to the Madras 
Port Trust. This. is the practice in the 
Port at Madras. 


4. Whether delivery to the Port Trust 
_jauthorities would constitute delivery to 
the consignee, has come up in several 
cases of this Court and the Courts have 
taken consistently the view that such deli- 
very to the Port Trust is not delivery 
to the consignee and that the Port Trust 
takes such: delivery on behalf of the vessel 
- land not on behalf of the consignee.’ his- 
tead of referring to the various decisions, 
it is sufficient to refer to the decision of 
the Supreme Court in The Trustees of the 
Port of Madras by iis Chairman v. K. P. V. 
Sheik Mohamed Rowther and Company end 
others, Raghubir Dayal, J., speaking 
for the Bench has categorically made the 
position clear and the opinion of the 
Bench is better quoted in their own 
words : i i 


“ There is no doubt that the ship-owner 
is the bailee of the shipper, the- consig- 
nor and that he is responsible for the de- 
livery of the goods to the consignee or 
a transferee according to the terms of 
the bill of lading. This duty the ship- 
owner discharges only when he has deli- 
vered the goods to the consignee or 
such person who is entitled to take deli, 
very in accordance with the endorse- 
ments on the bill of iading. Delivery 
. to thé Board is not delivery to the con- 
‘signee or such person, both because the 
delivery is to be on the presentation of 





£ (1963) 2S.GLR. (Supp.) 915- 
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the bill of lading and because the -Act 
(The Madras Port Trust Act) contains 
no provision which would constitute 
the Board an agent of the consignee for 
the purpose of taking delivery of the 
S00dS > = cccon tees « It is clear therefore 
that when the Board takes charge of the 
goods from the ship-owner, the -ship- 
owner is the bailor and the Board is the 
bailee, and the Board’s responsibility for 
the goods thereafter is that ofa bailec.. 
The Board does not get the goods from: 
the consignee. It cannot be the bailee- 
-of the consignee. It can be the agent 
of the consignee only if so appointed.” 


_ This is not alleged in this case either. The 


Supreme Court concluded by saying: : 


“....the landing of the goods-by the 
ship-owner on the quay and -placing 
them in charge of the Board does not 
amount to delivering them to the consig- 
neé,-even though it absolves the master 
of the ship from further responsibility 
-for the loss or damage to the goods.” 


These above statements are clinching and - 
a complete answer to ‘the ‘contention of 
Mr. Duleep Singh, which is based on 

clause 4 of Exhibit B-1. Admittedly,there 

is no physical delivery of the cargo to the 

consignee though it was discharged at the 

Quay. It was only the Port Trust which 

took delivery of the same. It was in cus- - 
tody of it. A survey was effected there- 
after. The short-landing and the damage 
was discovered as a result thereof. It was 
at that stage that the receiver or the con- 
signee came into the picture and took 
delivery of the cargo as offered by the 
Port Trust in their godowns. Therefore, 
itis clear that it is only then that the con- 
signee obtained physical custody or pos- 
session. of the cargo discharged by the ves- 
sel at the Quay, though it was harded 
over as per the practice to the Port Trust 
authorities. It is for consideration wh 

ther at that point of time when the re- 
ceiver took delivery. of the goods from th 
Port Trust, there has been'a complete deli- 
very or a partial delivery, or delivery o 
goods which are partly damaged and part- 
ly in accordance with the invoice. | It is 
this delivery which comes into the com- 
putation for the purpose of assessment o 
the reciprocal obligations and rights of 
either party urder the charter party. 
Clause 4 of Exhibit B-1 cannot therefore 
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help the appellants. When-the plaintiff 
received the cargo-after the survey under 
Exhibit A-1 it was discovered that there 
was a short-landing and damage to the 
goods. This is supported by Exhibit A-3 
the short-landing certificate issued by the 
Port Trust authorities and corroborated 
as well by the ships manifest and the tally 
sheets already referred to. We have, there- 
fore, no hesitation in accepting the case of 
the plaintiff that there was a short-land- 

` ing and damage to the cargo as complain- 
ed. Such shori-landing and damage 
‘have been proved by acceptable evidence. 
The Court below was right in awarding 
damages being the money equivalent to 
such short-landed cargo and damaged 
cargo. In so far as the quantum of the 
damages awarded by the Court below is 
concerned. , there is no dispute. 


8. The appeal therefore fails andit is dis- 
missed with costs. l 

S.J. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. E 
Present :—G. Ramanujam, F. 


State of Madras through the District 
-Collector, Tirunelveli and another 
` 5 Petitioners* 





Appeal-dismissed. 


y. : 
AX. Vetham Pillai 


Civil Procedure Code (V of 1908), section 80— 
Suit for injunction—-Suit against the State— 
Notice under section 80—Whether necessary. 


Respondente 


Every suit, including a suit for injunction 
will have some reference to a past state of 
right, claim on denial as between the pub- 
lic authority and the concerned party and 
hence will come within the.ambit of the 
phraseology of section 80, Civil Procedure 
Code. _ - [Para. 3.] 


Cases referred to-:— 


` Arunachalam Chetty v. David, (1931) 34 L.W. 
993 ; Bhagchand Dagadusa v. Secretary of 
State for India, (1927) 54 I.A. 338: 53 M. 
LJ. 81 : 26 L.W. 809 : A.IL.R. 1927 P.C. . 
176 ; Sawai Singhai v. Union of India, (1966) 


*G.R.P, No. 1825 of 1973. 
: 18th March, 1974. 
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18.C.R. 986 : (1967) 1 S.C.J. 267: A.LR. 
1966 S.C. 1068; State of Madras v. 


Ramalinga Reddiar, (1967) 2 M.LJ. 131°} 


Arunachalam Chetty v. David, 1.L.R. ( 1927) 
50 Mad. 3395; Krishnaswami Sastri v. 
Syed Ahmed, (1931) 34 L.W. 993. 


Petition under section 115 of Act V of 1908: 
praying the High Court to revise the 
order of the Court of the District Munsif, 
Tuticorin, dated 25th January, 1971 and 
made in I.A. No. 1706 of 1970 in O.S. No. 
60 of 1968. 


N. Thiagarajan, for Additional Govern- 
ment Pleader, for Petitioner. 


R. Krishnamachari, for Respondent. 


The Court made the following 


OrvEer.—The only question that arises in 
this revision is as to whether the suit file¢ 
by the plaintiff in a representative capa- 
city on behalf of the entire ayacutdars of 
one Palakulam tank in Tirunelveli dis- 
trict for an injunction is bad for want of 
proper notice under section 80, Civil Pro- 
cedure Code. The Court below his 
held that suit being one for an injunction 
does not require a notice under section 80 

Civil Procedure Code, and that therefore, 
the suit is maintainable. ete 


2. In this revision, itis contended on behalf 


. of the State of Madras, that the suit which 


has been filed in this case before the expiry 
of 60 days from the date ofissue of notice 
under section 80 is bad and therefore is 
not maintainable. The plaintiff sought an 
injunction in the suit restraining the 
State of Madras from closing a weir in 
Periakulam tank through which the aya- 
cutdars received their supply of water to 
their tank. They issued a riotice undér 
section 80, Civil Procedure Code, on 27th 
January, 1968, but they filed the suit on 
rst February, 1968, before the expiry of the 
60 days period referred to in that section. 
The question is whether the suit filed 


` - before the expiry of the 60 days referred to 


in the section 80 notice could be main- 
tainable. - 


3. The contention that was put forward 
before the Court below on behalf of the 
plaintiff. was that the suit being one for 
injunction, an anticipatory relief, could. 
be maintained in view of the decisions in. 
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Arunachalam Chetty v. David’. In the first 
case Ramesam and Reilly, JJ., held that 
the words “in respect of any act purport- 
‘ing to be done,” in section 80, Civil Pro- 
cedure Code included only a past act and 
‘have no reference to a future or contem- 
plated act, that incomplete or threatened 
acts are not within the ambit of these 
words, and that, therefore, a suit for bare 
injunction seeking to restrain a public 
-officer from doing something which he 
threatens to do, will not require notice 
under section 80, Civil Procedure Code. 
‘Curgenvan, J., in the second case not only 
followed the above view, but also sought 
to distinguish the observation of the Privy 
‘Council in Bhagchand Dagadusa w. Secretary 
of State for India®, on the ground that the 
Judicial Committee cannot be taken to 
‘lay down anything more than that section 
8o, Civil Procedure Code, would apply to 
call kinds of suits, including a suit for 
injunction. The learned Judge held that 
.only if a suit for an injunction was based 
on past acts, the notice under section 80 
would be essential. In the judgment of 
the Judicial Committee in Bhagchand 
Dagadusa v. Secretary of State for India? Vis- 
count Sumner explicitly stated that section 
80 was express and mandatory and ad- 
mitted of no implications or exceptions, 
that it imposed a statutory and unqualified 
obligation upon the Court, and that to 
read any qualification into it is an encroa- 
chment of the function of the Legislature. 
Later the Supreme Court in Sawai Singhai 
~v. Union of India®, also considered this 
question. In that case it was contended on 
“behalfof the State that the suit did notre- 
-quire notice because on the particular facts 
it was advantageous for the State to raise 
such a plea, and the Supreme Court held 
that the observations of Viscount Sumner 
in the above case applied with equal force 
to the suit and that section 80, Civil Proce- 
dure Code, applies to all suits whether it 
related to past acts or future acts, of a 
State or Public Officer. In a recent de- 
-cision a Division Bench of this Court in 
State of Madras vw. Ramalinga Reddiar*, held 
‘that the earlier view that the words ‘in 
prea 

1, (1931) 34 L.W. 993. 


2. (1927) 54 LA. 338:53 M.LJ. 81: 26 L.W. 
809: ALR. 1927 P.G. 176. 
$.C.J. 





3. (1966) 1 S.C.R. 986: (1967) 1 
-267: A.LR. 1966 S.C. 1068, 
~ 4. (1967) 2 M.LJ. 131. 
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respect of any act purporting to be done’, 
in section 80, Civil Procedure Code, inclu- 
de only a past act and have no reference to 
a future act or contemplated act and that 
therefore a suit for a bare injunction will 
notrequire a notice under that section can- 
not be sustained. The Bench pointed out 
that “ we are unable to conceive of a suit 
even for an injunction simpliciter against 
any public officer, which does not have re- 
ference to some action in the past, upon 
which that authority has based it, maybe a 
claim of right, or a notice, or a threat to do 
something, within what tat authority 
regards as the scope of its power. After 
all, there cannot be a suit for an injunc- 
tion based on a future apprehension, pure 
and simple, and suspended in the air, so to 
speak, without a foundation of something 
that had already occurred or had already 
been claimed, asserted or denied. On 
this is made evident, it will be clear that 
every suit, including a suit for injunction 
will have some reference to a past state o 
right, claim or denial, as between the 
public authority and the concerned party 
and hence will come within the ambit o 
the phraseology ofsection 80, Civil Proce- 
dure Code. The decisions of the Supreme 
Court above referred to as well as the 
recent Bench decision of this Court have 
“not been cited before the Court below. 
In these decisions, the earlier decisions in 
Arunachalam Chetty v. Darid1, and in 
Krishnaswami Sastri v. Syed Ahmed®, which 
, have been relied on by the Court below 
have been considered and dissented from. 
The order of the lower Court has, therefore, 
to be set aside and the suit filed in this case 
before the expiry of two months period 
from the issue of section 80 notice is bad 
and cannot be maintained. The order 
of the lower Court is therefore set aside 
and the suit will stand dismissed as not 
maintainable. This will not, of course, 
prevent the plaintiff from filing a separate 
suit on the same cause of action. The 
revision petition is allowed. There will 
be no order as to costs. i 


S.J. 


Petition allowedé 





1, (1927) I.L.R. 50 Mad. 339. 
2, (1931) 34 L.W. 993. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
` Present :—M.M. Ismail, J. 


Sri Kanchi Kamakoti Sankarachariar 
Swamigal Mutt represented by Sri 
M.V. Krishnamurthy, Sri Karyam 
and Agent Petitioner* 


U. 


Secretary, Revenue Department, 
Government of Tamil Nadu- and 
others : Respondents. 


Tamil Nadu Travelling Allowance Rules 
francd under section 116 (2) (xxi'i) of the 
Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959)— 
Rute 14—Meaning of the words “ this rule” 
in proviso to section 14 (1)—-Construction— 
Rule 14 inapplicable to servants of Mutts.. 


The Tamil Nadu Travelling Allowance 
Rules framed under section 116 (2) (xxii) 
of the Tamil Nadu Hindu Religious and 
Charitable Endowments Act, 1959, Con- 
tain the clearest evidence in the Rules 
them-elves that the rule-m^king authority 
intended to make a distinction between a 
rule and a sub-rule and whenever the 
authority meant to refer to a ruleit used the 
expression ‘rule’ and wherever it meant 
to refer to a sub-rule it used the expression 
‘sub-rule’. Hence the expression ‘ this 
rule’ occurring in the proviro to rule 14(1) 
is intended. to take in the entirety of rule 
14 ard not sub-rule (1) alone. The mere 
fact that the proviro was placed. after the 
main part ofsub-rule (1) and was not enact- 
ed as an indeperdent provisién or sub- 
rule or placed after all the sub-rules does 
not alter the position. Therefore rule 
14 including sub-rule (2) also has ro appli- 
cation to the servants.of Mutts. [Para. 3.] 


Petition under Article 226 of the Constitu 


tion of India praying that in the ċircum5, . 


stances, stated therein, ard in the affida- 


vit filed therewith the High Court will þe ` 


pleased to issue a writ of certiorari calling 
for the records relating to the order of the 
grd respondent contained in‘-M.M: No. 
15775 of 1966 dated 21st December, 1967 
re: audit objections-Fasli 1375--3rd quarter 
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Ist January, 1966 to’ 31st March, 1966, 
re: applicability of T.A. Rules to em- 
ployees of the petitioner Mutt confirming 
the order of the 2rd respondent in R.P.No. 
91 of 1969 on his file, which was cor firmed 
by the 1st respondent in G.O.R.T. N^. 
1149, Revenue Department, dated 28th 
June, 1971, and quash the said orders and 
made therein. 


N. Venkatarama Iyer, for Petitioner. 


S. Ramalingam, Assistant Government Plea- 
der, for Respondents., 


The Court made. the following 


ORDER. —The petitioner in this ‘writ peti- 
tion prays for the issue of a writ of cer- 
tiorari to quash the order dated 21st- De- 
cember, 1967 of the third’ respondent, as 
confirmed by the second re-pondent and 
the first respondent. The petitioner is Sri 
Kanchi Kamakoti Sankarachariar Swa- 
migal Mutt represented by Sri Karyam 
and Agent. In the Audit Notes of the Mutt 
relating to the period from st January, 
1966 to grst March, 1966, the Assistant 
Examiner of Temple Accounts poirted 
out that the Manager of the Mutt had 
drawn travellirg allowance in excess 
of the amount admissible under the Tamil 
Nadu Travelling Allowance Rules: In 
reply to this audit objection, the agent of 
the Mutt by his reply datéd roth Novem- 
ber, 1967 stated that the rules framed 
under section 116 (2) (xxiti) of the Tamil 
Nadu Hirdu Religious ard Choritable 
Endowments Act, 1959 (hereinafter 
called the Act) were not applicable to 
the servants of the Mutt. The third 
respondent viz., the Deputy Gommis- 
sioner, Hindu Religious and Chnritable 
Erdowments. by his reference dated 
21st December, 1967 directed the re- 
covery of the amount paid in excess of 
the amount payable as per the Travel- 
ling Allowance Rules. The petitioner, 
thereupon, requested the third respon- 
dent to revise his order in view of the 
fact that sections 56 and57 of the Act which 
related to the’ service conditions of ser- 
vants of religious institutions were not 
applicable to the Mutts. The third 
respondent informed the petitioner on 
a5th June, 1969 that the Travelling 
Allowance Rules were framed under 
section 116!(2) (xxiii) of the Act and not 
under section- 56 of the Act and as such 
$ ; 


~~ 


- in 
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‘rule 14 (2) of the Rules framed under 
section 116 (2) (xxii) is applicable to 
.the servants of the Mutt also. The 
petitioner filed a revision petition to the 
Corhmissioner, Hindu Religious and 
Charitable Endowments, the second res- 
` pondent herein who dismissed the same 
on 15th November, 1969. The peti- 
tioner preferred a further revision 
petition to the Government and the 
Government dismissed the same in G. O. 
Rt. No. 1149, Revenue dated 28th 
June, 1971. It is to quash these orders the 
present writ petition has been filed. 


2. The Government have framed rules 
called the Tamil Nadu Hindu Religious 
“Institutions (Officers and Servants) 
- Rules, 1964 (hereinafter called the Rules) 
exercise of the powers conferred by” 
- section 116 (2) (xxiii) of the’ Act. 
Rule 14 of the Rules is as follows :— 


14. “Pay and emoluments of officers and ser- 
vants:—(1) The pay and emoluments in 
cash and in kind, of each officer or ser- 
vant shall: be in accordance with a 
schedule of establishment framed by 
- the trustee or trustees, and approved 
by the Assistant Commissioner in the 
case of institutions under the jurisdic- 
tion of the Assistant Commissioner and 
by the Deputy Commissioner in the 
.case of other institutions. The trustee 
or trustees shall not alter the Schedule 
without the previous permission of 
the Assistant Commissioner or the 
Deputy Commissioner, as the case may 
be : 


Provided that this rule shall not apply 
to maths and specific endowments 
attached to maths. 


(2) Travelling allowance and daily 
allowance payable for the journeys 
performed by the officers and servants 
shall be in accordance with the Tamil 
Nadu Travelling Allowance Rules 
for the time being in force. The 
Executive Officer, and in the absence 
.of any such officer, the trustee or the 
Chairman of the Board of Trustees, 
as the case may be, shall be the con- 
trolling and countersigning authority 
in respect of their travelling allowance 
bills. 


(3) Advance of pay shall not be paid 
to any officer and servant except with 
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‘the previous permission. of the Assis- 
tant Commissioner or the Deputy Qom- 
missioner, as the case may- be.” 


It is common, case that sub-rule (2) of 
rule 14 alone deals with the travell- 
ing allowance and that requires that 
the travelling allowance- and- daily 
allowance payable for the’ journey 
performed be the officers and 
servants shall be in accordance with the 
Tamil Nadu Travelling Allowance 
Rules for the time being in force. The 
question for consideration is whether 
rule 14 (2) of the Rules applies to the 
petitioner Mutt or not. Mr. Venkatarama 
Ayyar, the learned Counsel for the peti- 
tioner contends that rule 14 (2) of the 
Rules does not apply to the servants of 
the Mutt because of the peculiar posi- 
tion and status and-privileges enjoyed 
by the Madathipathis and recognised 
by the Act itself. As against this, the © 
learned Assistant Government . Pleader 
contends that the said rule is in general 
terms and applies to the Mutts also. 


3. For one very good reason, I am of 
the opinion that the entire rule 14 of 
the Rules has no application to Mutts, I 
have already extracted all the three 
sub-rules of rule 14 of the Rules. There 
is a proviso added to sub-rule (r) 
which also has been extracted. According 
to the proviso ‘this rule’ shall not apply 
to maths and specific endowments 
attached to maths. The sole question 
for consideration is when the proviso used 
the expression ‘thisrule’ did it comprehend 
only sub-rule (1) or did it compre- 
hend the entire rule 14 of the Rules. 
I am of the opinion that the expression 
‘ this rule’- occurring in the proviso to 
sub-rule (1) of rule 14 refers to the entirety 
of rule 14 and not to sub-rule (1) alone. 
Iam reaching this conclusion by virtue 
of the fact that the Rules make a distinc- 
tion between a ‘rule’ and a ‘sub-rule’ and 
it refers to sub-rule whenever a sub-rule 
is indicated and it refers to rule whenever 
the entirety of the rule is indicated. For 
instance, rule 15 of the Rules deals with 
the leave that will be admissible to the 
servants of the religious’ institutions. 
Sub-rule (6) of this rule 15 says ,‘leave 
may be granted, under this rule, to the 
hereditary and non-hereditary Ulthurai 
servants on their providing proper substi- 
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tutes to the satisfaction of the appointing 
authority.’ Thus, it will be seen the re- 
ference to ‘this rule’ occurring in sub-rule 
6 of rule 15 refers to the rule 15 as such 
and not to any particular sub-rule of 
rule 15, Similarly, rule 24 of the Rules 
deals with investment of — security 
furnished. Sub-rule (1) of this rule 


states : ‘“The cash security furnished by . 
an officér or servant shall be invested’ 
the ' 


as early as possible in any one of 
approved forms of securities, with the 
consent -of the officer or servant, and 
the interest earned by such security 
shall be paid to him.” There is sub-rule 
(2) to this rulé 24 and that sub-rule 
states : “No interest shall be payable on 


the security. amount till ‘it is invested in - 


the manner indicated in sub-rule (1).” 
Therefore, there is the clearest - evidence 
in the rules themselves that the rule- 
making - authority intended to make a 
distinction between a rule and’a sub- 
tule and whenever the authority meant 
to refer to a rule, it used the expression 
‘rule’ and whenever it meant to refer to 
a sub-rule, it used-the expression ‘sub- 
rule? Tam unable to hold that the ex- 
pressions rule andsub-rule had been indis- 
criminately used in these rules. There- 


fore, in this background, Iam clearly - 


of the opinion that the expression ‘this 
rule’ occurring in the proviso to sub- 
rule (1):+to rule 14 was intended 
to take in the entirety of the rule 14 
and not sub-rule (1) alone. The mere 
fact that the proviso was placed „after 
the main part of sub-rule (1)-and was not 
enacted as an independent- provision 
or sub-rule or it was not placed after all 
the three sub-rules, does not make any 
difference in this context or alter the 
position. In view- of this -conclusion 
of. mine, it follows that the entirety of 
rule 14 of the Rules which obviously 
includes. sub-rule (2) also, has no appli-- 
cation - to the servants of Mutts and there- 
fore the action of the respondents herein 
based on sub-rule (2) of rule 14 of the 
Rules cannot be sustained. On this 
short ground, the writ petition is allowed. 


and the impugned orders are quashed.. 


There will be no order asto costs. 


P.S.P, Writ _petition 
f allowed. 
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IN THE HIGH COURT OF JUDICA». 
TURE AT MADRAS. : 


PRESENT :—T. Ramaprasada Rao and 
S. Natarajan, JF. i 
Sri Chamundi Theatre, Mysore 
Talkies Limited, Podanur 
Appellant” 

v. 
S. Chandrasekhara Rao 

: .. Respondent. 


Companies Act-(I of 1956), section 450 (3) 
—Company—Suit, on mortgage—Provisional 
liquidator — appointed—Managing agent 
executing mortgage deed—Validity—Powers - 
of provisional liquidator. i a 


Appointment of a person as provisional 
liquidator does not mean that the manag-_ 
ing agent’s right to deal with and the 
right to retain possession of the proper-- 
ties of the company. in its custody -is 
automatically taken away as there-is-no 
vesting: of the properties in the pro- 
visional liquidator, co instanti he is appoint- 
ed in a pending application for winding 
up. Whatever may be said of the 
official liquidator after an order for 
winding -up is made and which is also - 
circumscribed by -the various and strict 
provisions under the Companies - Act, 
these do not apply, as a matter of course, 
to the office of the provisional liquidator, 
The latter is always controlled by the 
instrument which appoints him and he 
is equated just for technical \purposes 
with the official liquidator. He is 
an officer of Court who has to take direc. , 
tions of Court in the matter of exercise of 
his powers attached to his office and he 
cannot assume the role of an official 
liquidator and invoke the provisions of 
the Companies Act and Rules made there- 
under and claim that he is a receiver 
and in physical, juridical and sole 
custody and control of the properties. 
of the company and that no one can 
interfere with such alleged possession 
of his and create instruments such as 
mortgages to his prejudice and to the 
prejudice of the company. l 

[Para. 8.] 
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Gases referred to :— 


Employees Liability Assurance Corporation v. 
Sedgwick Collins and Company, (1927) A.G953 
In re Oriental Inland Steam Company Ex 
parte, Scide Rly. Company, (1873) 9 Ch. D. 


557- 


Appeal against the decree of the Gourt 
of the Subordinate Judge, Coimbatore, 
and passed in Original Suit No. 79 of 
1965. 


S, Nainarsundaram, for Appellant. 


K. Parasurama Iyer and N. Balasubra- 
manian, for Respondent. i 


The Judgment of the Court was delivered 
by 


Ramaprasada Rao, J—This appeal is 
directed against the judgment of the 
learned Subordinate Judge, Coimbatore. 
The defendant is the: appellant. On 
roth January, 1959 one G. P. Raju 
Muduliar, as a partner of a managing 
agency firm to the defendant incor- 
porated company, executed a simple 
mortgage for Rs. 10,009 in favour of the 
plaintiff and mortgaged the immovable 
properties and all the other properties 
belonging to the company. The con- 
sideration as recited in the deed of mort- 
gage Exhibit A-1, was that it was to 
pay for two money decrees obtained 
against the defendant company by the 
plaintiff as proprietor of a concern known 
as “ Standard Commercial Corporation, 
Coimbatore.” In order'to avoid execu- 
tion of the decree so obtained by the 
plaintiff, the managing agents executed 
the above mortgage and according to 
then, averted further proceedings in 
execution of the money decrees, After 
the said mortgage was executed no moneys 
were paid thereunder. The plaintiff 
unsuccessfully made a demoind under 
Exhibit A-g for the repayment of the 
amount and thereafter, instituted the 
action. The defendant company denied 
liability under the mortgage and put 
the plaintiff to strict proof of the execu- 
tion of the same. Their second con- 
tention was that G. P. Raju Muidaliar 
did not have the competence to execute 
the same and therefore, it is nat binding 
on the company. In support of this con- 
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tention , it was alleged that on the date 
when the mortgage was’ executed, one 
Mallikarjuna Iyer was in custody and 
control of all the properties of the Com- 
pany as “provisional liquidator” appoint- 
ed by the High Court, Madras in O. P. 
No. 82 of 1956. Since the provisional 
liquidator was so functioning on the date 
when the mortgage was executed in 
favour of the plaintiff, the mortgage 
deed is assailed on the ground that 
it does not bind the company. It was 
also sought to be made out ‘that there 
was no revolution by the Board: of 
Directors of the company which authorised 
G. P. Raju Mudaliar to execute the said 
mortgage. The learned Subordinate 
Judge after discussing the factual and 
legal contentions came to the conclu- 
sion that Raju Mudəaliar had compe- 
tence to execute the said mortgage ard 
that the mortgage was true and valid 
in the sense that it was supported by 
consideration. The Court also noticed 
Exhibit A-7 which was a letter written 
by the Counsel for the defendant in 
a contemporary proceeding filed- by 
the Syrian Bank, Coimbatore aginst 
the defendant company in ard by which 
the defendant stated that he was not 
disputing the suit mortgage. The learn- 
ed judge was inclined to accept the 
argument that after having stated so 
in Exhibit A-7, it is no longer, open to 
the defendant to content either the com- 
petence of G. P. Raju Mudaliar to execu- 
te the mortgage or the validity or truth- 
fulness of the mortgage in other respects. 
The lower Court also found that there 
was a valid notice convening the gereral 
body meeting and that Raju Mudaliar, 
as Managing Agent of the company, did 
execute the mortgage deed in conformity 
with the provisions of the Act and in pur- 
suance of the re-olution passed in the said 
meeting. In the result, a preliminary 
decree was pissed as prayed for by the 
plaintiff. It is as against this the present 
appeal has been filed. 


2. Mr. Nainarsundaram, the learned 
Counsel for the incorporated company 
does not seriously contend that the mort- 
gage is not supported by consideration. 
As a matter of fact, he would fairly con- 
cede that the resolutions disclosed that the 
mortgage was to avert the execution of 
money decrees obtained by the plaintiff 
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as against the company and in this sense, 
Exhibit A-r is not assailable as not being 
true or binding on the company. But 


the sheet-anchor of his contention is that ` 


on Toth January, 1959 when the managing 
agents; represented by G. P. Raju Muda- 
liar. executed this mortgage, there was a 
provisional liquid tor functioning under 
the orders of Court and that the managing 
agents nothavingsecured possession of the 
propertie: from the provisional liquidator 
on the date when the mortgage was 
effected and as the matter should be 
deemed to be still lis pendens on that date 
or. that the properties of the company 
were in custodia legis, itis sought that 
Exhibit A-1 was not competently executed 
by the managing agents and therefore, 
not a valid and enforceable instrument 
in the eye of law. 


3- To appreciate this contention, it is 
necessary to refer to a few relevant facts 
which hippened. during the pendency of 
the application for winding up filed bya 
creditor agiinst the company. One 
Kalappa Chettiar filed an apolication, 
O:P. No. 82 of 1956, on the file of this 
Court praying that the company may be 
wound up for the reasons stated by him 
in his petition ard contemporaneously in 
- an application No. 774 of 1955, sought 
for the apvointment of a provisional liqui- 
dator pending disposal of the miin appli- 
cation for winding-up. Balakrishna Iyer, 
J., derling with the said application, order- 
ed that Mr. M. Mllikarjuna- Iyer, 
Advocite, Crimitore, be appointed the 
provirional liquidator of the comoiy and 
that he do take possession of, collect and 
protect all the properties, effects and 
actionable claims to which the company 
above named apperrs to be entitled to 
but not to distribute or part with the same, 
until further orders of Court. This order 
is, dated 27th March, 1956. On 27th 
November, 1953, the petitioning-credi- 
tor did not press the mrin application for 
winding-up. Subraminyam, J., disposed 
of O.P. No. 82 of 1956 by passing the 
following order : 


“This petition is not pressed. The 
provisional liquidator will -convene a 
general meeting of the members ‘of the 
company within six weeks from this 


date, after giving the ‘requisite notice . 
for: the purpose of electing a Board of. 
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Directors, consisting of three Directors, 
Immediately, after they are elected, the 
directors will eléct a managing director. 
The Provisional Liquidator’ will hard 
over charge of the compary ard its 
affairs to the Managirg Director so 
elected The provisional Liquidator, will 
out of the funds of the company meet 
such liabilities as are incurred during 
his term of office, as such liquidator 
and will appropriate out of the furds in 
his hinds, money due to him on account 
of thé- remuneration and otherwise. 
Any further sums payable to him will be 
paid to him by the Managing Direc- 
tor out of the furds of- the company 
after he assumes charge. 


The Provisional Liquidator will have 
liberty to apply in this petition for 
payment by the company in the event 
of such payment not being made out 
of Court. 


Subject to these observations, this peti- 
tion is dismissed.” ve 


4- The learned judge obviously, allowed 
the provisional liquidator to contirve to 
be in charge of the comvary ard its 
affairs until he hands over the seme to the 
managing director to be elected in the 
manner stated by him. in the order. 
Thereafter, on and January, 1959, he 
had to modify certain portions of his 
earlier order in an application mode by 
the managing agents represented by 
G. P. Raju Mudaliari When it was 
brought to the Court’s notice thet there 
was no provision under the Articles of 
Association of the compary for the 
appointment of managirg director ard 
that the managirg agents alore were in 
sole charge and curtody of the properties 
of the company, the learned Judge modi- 
fied his earlier order thus : 


“In the order passed by me on 27th 
November, 1958 the senterce, Imme- 
diately after they are elected, the direc- 
tors will elect a managirg director’ 
will be deleted. In the rest of the order, 
the words ‘Sri Raju Mudaliar ard 
Sri Natarajan will be substituted in the 
place of the words, ‘the managing 
director’, wherever they occur. The 
following sentences will be added. Sri 
Viswanathan says that the firm of 
G, P. Raju and Company has ceased to . 
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exist. Nothing said in this order will 
preclude his client from urging that 
contention if and when it becomes 
material in any proceeding.’ ` - |7 


5.. By this order, it is clear that Subra- 
manyam, J., expressed his desire that the 
provisional liquidator should hand over 
charge of the company and its affairs to 
G. P. Raju Mudaliar and Natarajan, the 
partners of the managing agents firm, in 
question. The learned Judge also made’ 
it clear that the modification should ‘be 
incorporated in the order passed by him 
on 27th November, 1958. It is therefore, 
obvious that the direction to the provi- 
sional liquidator to hand over the proper- 
ties and other assets of the company, if 
they-were in his physical custody, to G.. P. 
Raju Mudaliar and another, should be 
deemed to have been made even on 27th 
November, 1958. The provisional liqui- 
dator, Mr. Mallikarjuna Iyer, in this 
connection, filed a report and wanted 
further directions to hold a meeting: of the 
shareholders. But the learned Judge by 
his order, dated 15th January, 1959 


specifically directed that he need not hold’ 
any meeting but on the other hand, he ` 


should hand over charge of the company 


to the persons named in the order, dated . 


and January, 1959... On a fair reading of 
the orders of this Court, we are of the view 


that it was a direction of this Court exer- . 


cising jurisdiction under the Companies 


Act that the provisional liquidator should ~ 


hand over possession of the properties of 
the company including the immovable 
properties belonging to it, to Mr. G. P. 
Raju Mudaliar, and that he ought to have 
done it even as early as 27th November, 
1958 if not by 2nd January, 1959. _ 


6. A resume of the above facts indicate . 
that on and from 27th November, 1958,. 


and in any event, definitely after 2nd 
January, 1959 the provisional liquidator 
ceased to he in judicial control or statutory 
control of the custody of the properties 
of the company and it was the managing 
agents who are entitled, as a matter of 
right, by orders of Court and otherwise, to 
be in charge of the ‘same. sak 


4. The contention of Mr. Nainarsunda- 
ram, however, is that under section 450 (3) 
the powers of the provisional liquidator 
are equatable to the powers of an Official 
Liquidator and. the Official Liquidator 
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under rule 232 and rule 233 of the Com- 
panies (Court) Rules, 1959 is in the 
position ‘of a Receiver. Any interference 
by a third party including the managing - 
agents so as to prejudice such a right of 
the provisional liquidator to deal with the 
properties of the company in his own 
right as such receiver, ought to be held 
to be a void act or in any event, an act 
without competence: This argument 
overlooks the text of clause 3 of section 450 
which says : T ; a 


“Where a provisional liquidator is ~ 
appointed by the Court, the Court may 
limit and restrict his powers by the 
order appointing him or by a subsequent 
order ; but otherwise he shall have the. 
same powers as a liquidator.” 


The foremost thing to be looked into is 
to see whether the Court has restricted 
the -powers of the provisional liquidator 
or prescribed such powers in accordance . 
with. the circumstances of each case. In 
the instant case, though on 27th March, 
1956 _ the provisional liquidator was 
entitled to take ‘possession of, collect and 
protect all the properties and effects, etc., 
of the company, yet, by its order, dated 
27th November, 1958 read in conjunction ` 
with the order, dated 2nd January, 1959, 
this Court made it clear that the -Official 
Liquidator should hand over charge of 
the company and its affairs to G. P. Raju 
Mudaliar, a partner of the managing 
agency-firm. This term of appointment 
prevails over the general, powers which 
a provisional liquidator might otherwise . 
obtain under section 450 (3) of the Act. 
As the special always excludes the general 


` and as the general part of the’ provision 


in clause 3 of section 450 is not invokable 
in ‘the instant case, due to the special 
powers conferred on the provisional liqui- 
dator by orders of Court, the argur ent of 
Mr. Nainarsundaram, has been charac- 
terised by us as fallacious. x 


8. ‘The next contention of Mr. Nainar- 
sundaram, is that there is an initial vesting 
of the properties of the company in the 
liquidator on the date when the provi- 
sional liquidator is appointed, in an 
application for winding up and that-the 
text of the order of appointment of the 
Provisional liquidator also is to the same 
effect, It is by new well-settled that 


1) 


there is some marked distinction between 
cases arising: in insolvency and those 


arising under the Companies Act for 


winding up of companies. Under the 
former, when. the Official Assignee or the 
Official Receiver is appointed as interim 
Receiver, even though the main applica- 
tion for adjudication is still pending dis- 
posal on the file of this Court, yet by 
reason of the provisions of law as to 
insolvency, there is an automatic vesting 
of the properties of the debtor (the pro- 
posed insolvent) in the Official Receiver 
-or the Official Assignee as the case may 
be. Mr. Parasurama Iyer, the learned 
- Gounsel for the respondent, rightly, invit- 
‘ed our attention to a decision of the Divi- 
sion Bench of the Travancore-Cochin 
High Court which, in turn, relied upon 
well-known rulings of English Courts on 
this proposition. In Employers’ Liability 
Assurance Corporation v. Sedgwick Collins 
& Company}, Viscount Cave said: 


“ A company in liquidation, though the 
administration of its affairs has passed 
to the liquidator, retains its’ complete 
existence.” ‘ 


Sir G. Mellish, L.J., ‘In re, Oriental Inland 

Steam Company Ex parte Scide Rly. Com- 

pany?, observed that : 
“ Winding up differs from bankruptcy 
in this respect, that in ‘bankruptcy the 
whole estate, both legal and beneficial 
is taken out of the bankrupt, and is 
vested in his trustees or assignees, 
whereas in a winding up the legal estate 
still remains in the company.” 


These well-known propositions ‘were 
accepted by the learned Judges of the 
Travancore-Cochin Court. Following 
these principles which are well-laid’ and 
stated, we have no hesitation in accepting 
the contention of the learned Counsel for 
the respondent that even though there 
was an application for winding-up pend- 
ing, and even though there was a provi- 
sional liquidator appointed to look after 
the affairs of the company in terms of the 
order under which he was appointed, in 
the instant case, in particular, and gene- 
rally in all such casés, the properties of 
the company cannot be said to have vested. 





1, 1927 A.C, 95. 


2, (1873) 9 A. Gh. 557 at 560. 
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in the provisional liquidator which requires 
a divesting at some future point of time to 


enable those in charge of the affairs of the 
- company to deal with them in a manner 


known to law. To be more specific, by, 
Mr. Mallikarjuna Iyer’s, appointment as 
provisional liquidator the managing agents 
right to deal with and the right to retain 
possession of the properties in its custody 
for the benefit of the company is not 
automatically taken away as there is no 


vesting of the properties in the provisional 


liquidator, eo instanti he is appointed in a 
pending application for winding-up. 
Whatever may be said of the rights of thel 
Official Liquidator after an order for wind- 
ing up is made and which is also circum- 
scribed by the various and strict provi- 
sions under the Companies Act, these do 
not apply, as a matter of course, to the 
office of the provisional liquidator. It is 
always controlled by the instrument which 
appoints him and he is equated for techni- 
cal purposes with the Official Liquidator. 
His office is not an equation to that of an 
Official Liquidator but he‘is an officer of] ° 
Court who has to take directions of Court 
in the matter of exercise of his powers 
attached to his office and he cannot 
assume the role of an official -liquidator 
and invoke the provisions of the Compan- 
ies Act and the Rules made thereunder 
and claim that he is a Receiver and in 
physical, juridical and sole custody and 
control of the properties of the company 
and that no one can interfere with such 
alleged. possession of his and create instru- 
ments such as mortgages to his prejudice 


„and to the prejudice of the company. 


Here it is conspicuous to note that on 
27th November, 1958 there was no appli- 
cation for winding up at all since it was 
withdrawn as not pressed by the petition- 
ing-creditor. In those circumstances, we 
are of the view that on and January, 
1959 G. P. Raju Mudaliar, as a partner of 
the managing agency-firm should be 
deemed to be in lawful custody of the 
properties and affairs of the company 
and that the mortgage created by him as 
such managing agent and pursuant to 
the resolution of the general body on 
roth January, 1959 in Exhibit A-r is a 
valid instrument which is enforceable in 
a Court of law. 


9. We have already held agreeing with 


the Court below that the- mortgage is 
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true and binding in the sense that it is 
supported by co.1sideration. The decree 
ard judgme.t of the Court of the learned 
Subordinate Judge is therefore, unassail- 
able. The appeal, therefore, fails and it 
is dismissed. There will be no order as to 
costs. 


SJ. Appeal dismissed. 





IN THE HIGY GOURT OF JUDICA- 
TURE AT MADRAS. . 


Present :—P. S.' Kailasam and N. S. 
Ramaswami, JJ. ' 


The Union Co-operative Insurance 


Society Limited, Madras .. Appellant* 
v. f è . 
Lazarammal Ravel and others 

.. Respondents. 


Motor Vehicles Act (IV of 1939), sections 95 
(2) (b) prior to the amzntment of 1959 and 
110-D—Accid:nt “to motor ` vzhicle—Death 
of victim—Claim petitions by widow and 
children for comp2nsation—Award against 
owner and insurer—Apj2al by insurzr to limit 
liability—Memo. of cross-objections claiming 
higher amaurt—Compztence—Applicability of 
Civil Procedure Code. 


In a claim petition for compensation in 
respect of death cawed in accident toa 
motor vehicle, the Tribunal awarded a 
sum of Rx, 9,690 to the widow and children 
of the victim against the owner of the 
vehicle and the insurer. The insurer 
appealed to the High Court contending 
that the company cannot be made liable 
for the entire amount. The owner was 
made a pro formt respondent. The widow 
ard children filed a memo. of cross-objec- 
tions claiming a higher amount. Objec- 
tion was taken thit the memo, of cross- 
objections was incompetent: - 


Held: Under section 95 (2) (b) of the 
Motor Vehicles Act before the amend- 
ment of 1969, the maximum amount to 
which the insurer can be made liable in 
the instant.case was Rs. 4,000. [Para. 3.] 


The memorandum of cross-objections filed 
by the claimants was competent. Section 


* A.A.O, No. 55 of 1969 and 
Memo, of Cross-objections. 
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t10-D of the Act contemplates appeal to 
the High Court agrinst the order in the 
claim petition. . When once an’ appeal 
is entertained all the Rules of the Civil 
Procedure Code, would -be applicable ‘to 
such an appeal as no other procedure js 
prescribed in the Act. Hence Order 41, 
tule 22 of the Code, would be applicable 
and the respoadent in an appeal would 
be entitled to present a memo. of cross- 
objections. 


The appeal contemvlated under section 
tr0-D of the Motor Vehicles Act was not to 
a special Tribunal but to the High Court. 
Undoubtedly all the provisions of the 
Civil Procedure Code, would be appli- 
cable to any proceeding before this Court 
even if it was an appeal under any special 
statute. Therefore the right to file 
the memo. of cross-objections would lie. 


[Paras. 4, 5, 6 and-7.] 
Cases referred to :— 


Vedantachwsami v. Sri Muthiah Chetti, 
(1955) 63 L.W. 66 ; Secretary of State v. 
Ram2 Rao, I.L.R. 39 Mad. 617 : 43 LA. 
192 : 31 M.LJ. 324: A.I.R. 1916 P.C. 
21; National Sewing Thread Company, 
Limited v. Jams Chadwick and Brothers 
Limited, (1953) 2 M.L.J.215 : 1953 S.C.J. 
509: 1953 S.C.R. 1028: ALR. 1953 
S.C. 357 ; Manjula Devi Butta v. Manjusri 
Raha, (1953) A.C.J.1; W. S. Bhagsingh & 
Sons v. Omprakash Keith, (1971) A.C.J. 
324. 

Appeal and Memo. of. Cross-objections 
against the order of the Motor Accident 
Claims Tribunal, Tirunelveli, dated 11th 
August, 1957 in G.P. No. 37 of 1966. ` 


S. Balathandapani, for Appellant. 


K. S. Desikan, K. Raman, T. Chengalvarayan, 
and P. S. Somzsundaram, for Respondents. 


The Order of the Court was made by 


Ramaswami, J.—This appeal is filed by 
the second respondent in Claim Petition 
No. 37 of 1966 on the file of the Motor 
Accident Claims Tribunal, Tirunelveli. 
The appellant is the insurer of the vehicle 
which was involved in the motor accident. 
The claimants are the widow and children 
of one Lucas Hass Morais who died in the 
motor accident that occurred at about 
2 P.M. on Ist February, 1966. The motor 


11] 


vehicle involved in the accident is a taxi 
bearing registration No MDU 8441, and 
owned by the first respondent to the claim 
petition. The claimants prayed -for a 
total compensation of Rs. 25,000 towards 
loss of benefit as a result of the death of 
Lucas Hass Morais. The two respon- 
dents to the claim petition resisted that 
claim. But, ultimately the Tribunal held 
_ that the accident was a result of rash and 
negligent driving of the motor vehicle, 
that the claimants are entitled to com- 
pensation, and fixed the quantum of 
compensation at Rs. 9,600. Ithas passed 
an award for such sum against the owner 
of the vehicle as well as the insurer.. The 
Insurance Company has preferred this 
appeal and the only contention raised 
before us is that as per section 95 (2) (b) 
of the Motor Vehicles Act as it stood prior 
to 1969 amendment, the maximum 
amount to which the insurer can be made 
liable, in this case, is only Rs. 4,000. 
The -contention is that the insurance 
company cannot be asked to pay the 
entire sum of Rs. 9,600 awarded. as the 
compensation. Sa ' 


2. The claimants had not preferred any 
independent appeal claiming enhance- 
-ment of compensation fixed by the Tri- 
bunal.. But they have filed a cross- 
„objection to the appeal filed by the Insu- 
rance Comvany in which they have 
claimed’ `e. hancement of compensation 
against the Insurance Company as well as 
the owner of the vehicle. It may be 
noted that the owner. of the vehicle who 
was the first respondeat in the claim 
petition has been impleaded as pro forma 
respondent in the appeal preferred by the 
_Insurance Company. Now, in the cross- 
objection, the prayer is for enhancement 
of compensation not only against the 
insurance company, who is the appellant, 
butalso against the owner-of the vehicle, 
who is one of the respondents to the 
appeal, f = 


3- There can be no doubt that the appeal 
of the Insurance Company has to be 
‘allowed. Section 95 (2) (b) as it stood 
prior to 1969 amendment provided: that 
the maximum liability of an insurance 
company in respect of a vehicle which 
carries passengers is limited to Rs. 20,000 
3) raat 


UNION CO-OP. INSURANCE SOCIETY ‘LTD; v. LAZARAMMAL (Ramaswamti, J.) 


‘decisions: were relied on. 
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in respect of all passengers who travelled 
in the vehicle and there is the further res- 
triction that in respect of an individual 
passenger, the maximum liability of the 
Insurance Company is Rs. 4,000 in the 
case of a vehicle carrying six or less 
passengers and Rs. 2,000 in the case ofa 
vehicle carrying more than six passengers. 
The vehicle which is a taxi was to carry; 
less than six passengers, and as per the 
said provision, the maximum liability, 
regarding the death of one of the passengers 
on the Insurance Company is only Rs. 
4,000 as the law stood then. Therefore, 
the appeal of the Insurance Company has 
to be allowed. ; f 


4. Regarding the cross-objection, two 
preliminary objections were raised. The 
first is that the appeal being one arising 
under a special statute, and the Civil 
Procedure Code, not being applicable to 
the Tribunal constituted under- the said 
statute, viz., the Motor Vehicles Act, no 
cross-objection can be filed., It is pointed 
out that under section 110-D, though 
there is provision for any of the aggrieved 
parties to file an appeal, there is nothing 
in the section permitting a respondent to 
an appeal to file cross-objection.  - 


5. In support of this contention, three 
The first : is 
Vedantacharsami v. Sri Muthiah Chetti1. The 
other ‘two decisions. are not reported and 
they arein Srinivasan v. Subbiah: Chettiar® 
and Govindaraj v. Venugopal®. One of 
these two decisions, Srinivasan v. Sub- 
biah Ghetliar?, is rendered by Soma- 
sundaram, J., and the other is rendered 
by Maharajan, J. We are of the view 
that the above contention raised agains 
the maintainability of the cross-objection 
is untenable. Under section 110-D of 
the Motor Vehicles ‘Act, an appeal lies 
to this Court. It must be remembered 
that when once an appeal is entertained 
by this Court, all the p-ovisions relating 
to the:appellate jurisdiction of this Court 
are attracted. It is true that all the- pró- 
visions of-the Civil Procedure €ode-are , 
rot applicable to the Tribunal, because, 
it is a creature of the statute, but the 





1. (1965) 68 L.W. 66. i 
2. A.AO. No, 317 of 1967, 
3. A.A.O, No. 222 of 1970. . | 
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appeal against the order of the Tribunal 
is to the High Court and not to any other 
Tribunal constituted under the statute. 
In Secretary of State v. Rama Rao the ques- 
tion was whether the ordinary rules of 
the Civil Procedure Code, would apply 
to an appeal to the District Court against 
the decision of the Forest Settlement 
Officer under section 10 (2) of the Madras 
Forest Act. “The Privy Council pointed 
out that the appeal being to the District 
Court which is one of the ordinary Courts 
of the country, the ordinary rules of the 
Civil Procedure Code, apply. National 
Sewing Thread Company Limited v. James 
Chadwich and Brothers Limited,? is a case 
under the Trade Marks Act, 1940. Under 
section 76 (1) of the said Act, an appeal 
shall lie from any decision: of the: Regis- 
trar under that Act to the High Court 
having: jurisdiction, The question arose 
whether an appeal under clause 15 Letters 
Patent is maintainable against the decision 
of a single Judge of the High Court in an 
appeal under section 76 (1) of the said 
Act. It was pointed out by the Supreme 
Court that as the said Act had not made 
any provisions with regard to the proce- 
dure to be follawed by the High Court in 
hearing the appeal under the said Act, 
the High Court has to exercise its appel- 
late jurisdiction in the same manner as it 
exercises its other appellate jurisdiction 
and therefore when such jurisdiction was 
exercised by a single Judge, his judgment 
was appealable under clause 15 Letters 
Patent. As we pointed out earlier, section 
110-D of the Motor Vehicles Act con- 
templates an' appeal to the High Court. 
Once an-appeal is entertained by this 
Court, all the rules in the Civil Procedure 
Cade would be applicable to such an 
appeal inasmuch as no other procedurc 
is prescribed under the said Act. That 
means, Order 41, rule 22, Civil Procedure 
Code would be applicable and the res- 
pondent in an appeal would be entitled 
to present a memorandum of cross-objec- 
tions as provided under the said rules. 
Venkataraman, J., in disposing of Venkat- 
san y. Ranganayaki®, has taken a similar 
view and we agree with the same. The 


1, LLR. 39 Mad. 617: 43 LA. 192: 31° 
M.L.J. 324: A.1.R . 1916 P.C. 21. 

2. 1953 S.Q.R. 1028: (1953) 2 M.L.J.215: 
1953 S.Q.J. 509: A.I.R. 1953 S.G. 357. 

3. A.A.O. No. 162 of 1972. 
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Madhya Pradesh High Court in Manjula 
Devi Butta v. Munjusri Rahal and the 
Delhi High Court in W. S. Bhagsingh and 
Sons. v. Omprakash Kaith® have taken the 
same view. - 


6. Vedanthacharsami v. Sri Muthiah Ghetti? 
arises under section 51 of the Madras 
Estates (Abolition. and . Conversion into 
Ryotwari) “Act (XXVI of 1948). 
Under that section, any person aggrieved 
by any decision of the Abolition Tribunal 
may appeal to a Special Tribunal consist- 
ing of two Judges of the High Court nomi- 
nated’ from time to time by the Chief 
Justice in that behalf. The question 
arose whether the respondent in an appeal 
filed under section 51 of that Act can file 
a cross-objection. A Division Bench of 
this Court held that such a cross-objection 
cannot be entertained. But this decision 
has no application to the facts of the pre- 
sent case. As already seen, under section 
51 of the Abolition Act, the appeal con- 
templated is not to the High Court as 
such, but only to a Special Tribunal con- 
sisting of two Judges of the High Court. 
Such a special Tribunal, even tho 

consisting of two Judges of the High 
Court, is a -creature of the statute 
and the provisions of the Civil Procedure 
Code, would not. be applicable to such a 
Tribunal. Section 51 of the Abolition 
Act itself did. not contemplate the filing 
of cross-objections by a respondent in an 
appeal under that section. It was under 
these circumstances, a Division: Bench of 
this Court held that the cross-objection 
cannot be maintained. It is pointed out 
there that section 51 confers a special 
tight on the aggrieved person in certain 
cases to appeal to a Special Tribunal, 
constituted by the Chief Justice and that 
there is no provision in the Act attracting 
the entire procedure laid down in the 
Civil Procedure Code, including the right 
to file cross-objections. The very reason- 
ing contained in that decision would go to 
show that in the present case, a cross- 
objection is maintainable, because the 
appeal contemplated under section 110-D 
of the Motor Vehicles Act is not to a 
Special Tribunal but to the High Court. 
Undoubtedly all the provisions of the 


1. 1968 A.G.J. 1. 
2. 1971 AQ.J. 324. 
3._ (1955) 68 L.W. 66. 
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Civil Procedure Code,would be applicable 
to any proceeding before this Court even 
if it is an appeal under any special statute. 


4. Somasundaram, J., in disposing- of 
Srinivasan v. Subbiah Chettiar? has purported 
to follow the above Bench decision in 
Vedantacharswami v, Sri Muthiah Ghetiy® 
holding that no memorandum of cross- 
objections is entertainable in an appeal 
under section 110-D of the Motor Vehicles 
Act. There is no further discussion by 
the learned Judge in coming to that 


conclusion. All that the learned Judge- 


says is that there is no provision in the 
special Act attracting the entire procedure. 
laid down in the Civil Procedure Code, 
including the right to file the cross- 
objections and therefore- the memo. of 
cross-objections does not lie. The learned 
Judge has over-looked the fact that the 
appeal is to the High Court to which the 
Civil Procedure Code, applies. For the 
reasons stated supra we are of the view 
that this decision of the learned Judge, 
(Somasundaram, J.), and that in Govinda- 
raj v. Venugopal® by Mabarajan, J., follow- 
ing the above decision are rot correctly 
decided. We hold that a cross-objection 
would lie and the first preliminary 
objection is not tenable. 


8. The second preliminary objection i 
that whatever be the right of the cross- 
objector against the appellant, namely, 
the Insurance Company, there cannot be 
a valid cross-objection against the owner 
of the vehicle who is also a respondent in 
the appeal. However, we think it is 
unnecessary to consider .whether this 
objection is tenable or not, for, on merits, 
the cross-objection has to fail. 


g. The finding of the Tribunal below is 
that the deceased was earning a sum of 
Rs. 150 per month. He was aged 39 
years at the time of his death. Consider- 
ing his age and the income, we do rot 
thirk that the sum of Rs. 9,600 fixed as the 
total compensation payable to the clai- 
mants towards loss of benefit calls for anv 
interference, even though the reasoning 
of the Tribunal below does not appea: to 
be quite sound. The result is the appeal 
is allowed and the liability of the appellant 
(Insurance, Company) is restricted to a 


1, A.A.O. No. 317 of 1967. 
2. 1955 61 L.W. 66. 
3. A,A.O.No. 222 of 1970, 
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sum of ‘Rs. 4,000. The cross-objection - 
is dismissed. There will be no order ‘as ‘ta: 
costs either in the appeal or in the cross , 
objections. > > : 


P.S.P. Gross-objections 


. dismissed. 

IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT. :—T. Ramaprasada Rao 
S, Natarajan, JJ. 

The Panchapandavamalai Masjid, 
répresented. ` by the /Muthvallis. 
Mahibunnissa Bi and others f 


and. 


Appellants* 


v. 
The- State of Madras, represented 
by the Collector of North Arcot, ` 
Vellore and others Respondents. ` 


Madras Court-Fees and Suits Valuation Act 
(XIV of 1955) sections 6 (2) and 6 (1) proviso 
—Lands belonging to public wakf—Government 
taking over without  acquiring—Suit by 
mutawallis for recovery. of possession—Com- 
pensation asked for if possession could not be 
had—Court-fee payable —Concession under 
G.O. Ms. No. 1617 Home, dated 15th 
May, 1961—Scope. 


Mutawallis were in possession of suit 
lands for several years which formed 
part ofa public wakf to which the Public 
Wakfs (Extension of Limitation) Act 
of 1959 applied. The lands along with 
the trees thereon were taken over by 
Government without acquiring them. 
The mutawallis sued for recovery of 
possession, and for compensation on the 
same cause of action’ in__ case of failure 
to obtain possession. They paid Rs. 15 


_as Court-fee claiming the benefit of G. O. 


Ms. No. 1617 Home, dated -15th May, 
1961. yee oe 

On a question as to.the proper Court- 
fee payable, i 

Held: The real point was whether 
the essential or ` primordial relief 
sought. was -only possession. - and the 
reference to the claim for compensation 
was ancillary, thereto or alternative to 
it. The word “ancillary” means sub- 
ordinate to or arising out of something. 
else, while the word “alternative” poses 
a disjunctive or a tctally different relief 


. # Appeal No, 771 of 1967. 19th November, . 1973: 
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other than the one mainly asked for. 
Only if the reliefs are alternative the 
obligation to pay a higher Court-fee 
under section 6 (2) of the Court-Fees 
Act will arise. If, however, on the same 
cause of action a major relief and an 
ancillary relief which is subordinate to 
or arising out of the main relief is sought 
the proviso to section 6 (1) will be attract- 
ed and the plaint shall be chargeable 
only on the value of the main relief. 


[Para. 3.] 


` In view of the plaint averments it is 
clear that the claim for. compensation 
must be held to flow from the main 
relief for possession. It is only an ancil- 


lary relief. [Para. 4.] 


The Government Order G. O. Ms. No. 
1617 Home, dated 15th May, 1961 
pertains to restoration of possession of 
properties belonging to a public wakf. 
It pre-supposes a restoration of properties 
in specie and not the award of compen- 
sation as an equivalent. -In case of the 
latter eventuality the general provision 
of the Court-Fees Act will apply and the 
plaintiffs will be under an obligation to 
pay the additional Court-fee on the 
amount of the money claim granted to 
them in case they ultimately succeed. 


. (Para. 5.] 
Case referred to:— 


Md. Mozaharal Ahmed v. 
A.I.R. 1923 Cal. 507. 


Appeal against the decree of the Court 
of the Subordinate Judge, Vellore, dated 
7th October, 1967 and passed in Check 
Slip No. 209 XVI-N in O.S. No. 9 
of 1962. 


N. Appu Rao, for Appellant. 


The Additioral Government Pleader, 
for Respondents. ` 


E Judgment of the Court was delivered 
y 

Ramaprasada Rao,F.—The plaintifis in O.S. 
No. 9 of 1962 on the file of the Subor- 
dinate Judge, Vellore, who are the 
Muthavallis of tke Panchapandavamalai 
Masjid, are the appellants. Tke main 
claim of the Muthavallis representing 
‘the mosque ‘is that under an ancient 
jnam title deed the suit properties were 


Md, Azimaddin, 
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dedicated to the mosque by Nawab 
Sadattba Khan and by reason of such 
an endowment, the properties are part 
of a public wakf to which the Public 
Wakis (Extension of Limitation Act of 
1959) would apply. The case of the 
appellants is that they were in possession 
of these lands for several years in the 
past ‘and recently the Government with- 
out acquiirg the lands under the pro- 
visions of the Land Acquisition Act have 
interfered with the possession of the 
plaintiffs and took possession of a part of 
the wakf properties and converted the 
same into pucca roads or tracks. Conse- 
quent upon such taking over of the lands 
of the appellants, they had lost nearly 
four acres, The further case of the ap- 
pellants is that by reason of such dis- 
possession of the lands, they have lost 
permanently the right te the usufruct 
of as many as 204 trees thereon for well 
over a period of eight years. In these 
circumstances, the appellants filed the 
present action in O. S. No. 9 of 1962 
on the file of the Subordinate Judge of 
Vellore and sought for recovery of possės-, 
sion of the lands and the trees thereon 
which were so appropriated by the 
Government in the manner stated above. 
On the same cause of action, which 
according to the plaintiffs, occurred in 
or about 1960-61, they seek for posses- 
sion of the trees which stood thereon and 
compendiously seck an immediate mone- 
tary relief in the sum of Rs. 14,000 
from the defendants, if they are unable 
to secure possession of the lands and the 
trees as claimed by them. The plaintiffs 
paid a Court-fee of Rs. 15, basing their 
tight to pay such a qua: tum of Court-fee 
under G. O. Ms. No. 1617 Home, 
dated 15th May, 1961. This notifice- 
tion was issued and published ir the 
usual manner inthe Fort St. “George 
Gazette giving relief of reduction of Cou t- 
fee payable in respect of suits for restora- 
tion of wakf properties under the Madras 
Court-fees and Suits Valuation’ Act. 
On a check-slip issued by the office 
for the pwpose, the Court suo motu 
considered the issue whether the plintiffs 
have paid the poper Court-fee on the 
plaint and whether the allegations made 
theein would entitle. them. to__take 
advontage of the concessional Government 
Oi der referred to above and refrain from 
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paying any additional Court-fee, even 
though, according to the terms of the 
plaint, the plaintiffs incidentally seek 
for a money relief of Rs. 14,000. The 
learned Judge was of the view that on a 
reading of the plaint, the plaintiffs should 
be deemed to have claimed the compen- 
sation of Rs. 14,000 in the alternative 
for their main claim of possession and 
applying section 6 (2) of the Madras 
Court-fees and Suits Valuation Act of 
1955, he was also of the view that the 
plaint shall be chargeable with the highest 
of the fees leviable on the reliefs. The 
plaintiffs were, therefore, directed to 
pay a deficit of Court-fee of Rs. 1,035.59. 
Challenging the propriety and legality 
of this ordec, the plaintiffs have appealed. 


a. Mr Appu Rao, learned Counsel for 
the plaintiffs, having invited our atten- 
tion to the Government Order which 
entitled the plaintiffs to pay a Court-fee 
of Rs, 15 in so far as the plaint relief 
related to the restoration of the properties 
belonging to a public wakf, climed that 
the money claim of Rs 14,000 was only 
explanatory of his main claim for posses- 
sion ‘and that in the circumstances, it 
was never intended to be an alternative 
prayer and would, therefore, sustain 
that the Court-fee already paid is correct 
and the call for additional Court-fee 
isnot warranted. The learned Govern- 
ment: Pleader would, however, state 
that as the plaintiffs have incidentally 
urged in the plaint that their right te the 
usuf-uct was disturbed from the year 
1952 and thereafter anc as the money 
equivalent for the loss of ‘such 
usufruct is claimed in the plaint, the 
totality of the plaint allegations ought 
not to bė- understood as a prayer for a 
bare suit for recovery of possession, but 
as a suit based on the same cause of 
action, in which two alternative reliefs 
ave sought, one fer the recovery of pos- 
session and the other in the alternative 
for the recovery ofa sum of Rs 14,000 
which is the money equvalent of the lands 
and trees wrongly. taken possession by the 
Government, 


3- Undoubtedly there is no equity in 
a: tax and even so in Court-fees But 
Courts are reluctant to adopt. such an 
interpreation, if a favourable interpreta- 
tion is available.on a reasonable under- 
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standing of the allegations in the plaint 

esented to a Court, against the plaintiffs 
n the action. The main claim, which the 
plaintiffs seek for in the suit is for 
recovery of possession of the properties 
belonging to the wakf. There is no 
dispute that this is a public wakf to 
which the concessional notificaticn issued 
on 15th May, 1961 ard referred to 
above applies, But the point is whether 
the essential or primordial relief asked 
for in the suit is only for possession and 
the reference to the claim for compensa- 
tion is ancillary to the primary relief 
or alternative to it. The word “ancillary” 
in its grammatical sense would mean 
subordinate ta or arising out of something 
else, whilst the word “‘alternative’’ poses 
a disjunctive or a totally different relief 
other than the one mainly asked for in 
the suit. . If, therefore, the relief of 
compersation asked for in this suit by 
the plaintiff flows from the primary relief 
of possession, then it would be ancillary 
and would cease to be alternative. It 
is not in dispute that only if the reliefs 
are alternative, the obligation to pay a 
higher . Court-fee under ‘sub-section 2) 
of section 6 of the Court-fees Act woul 
arise, But if on the same cause of action, a 
major relief and an ancillary relief, which 
is subordinate to or arising out of the 
main relief is sought, then the proviso 
to section 6 (1) of the Court-fees Act, is 
immediately attracted. Section 6 refers 
to multifarious suits. Sub-section (1) 
therein reads : 


“In any suit in which separate and 
distinct reliefs are sought based on 
the same cause of acticn , the plaint 
shall be chargeable with a fee on the 
aggregate value of the reliefs.” 


The proviso is, however, apposite in the 
case. The proviso says that provided 
that, if a relief is sought only as ancillary 
ta the main relief, the plaint shall be 
chargeable only on the value of the 
main relief. 


4- We have no hesitation after going 
through the allegations in the plaint 
and after hearing the submission of the 
learned Counsel that the main relief 
asked for in this action is for restoration 
of possession of properties belonging to 
a public wakf, which according ‘to the 
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plaint were unfortunately taken aver by 
the Government in or about 1952,1960-61. 
On the basis of the allegations in the 
plaint, it is difficult.to hold that the 


` iclaim for compensation docs not flow 


. explained 


KA 


from the main relief; If it does, the said” 


relief can terminologically be called only 
as an ancillary relief and not as an 
alternative relief. To adopt the pictures- 
que language of Mookerjee, Jf., who 
the term “compensation” 
in Md. Mozaharal Ahmad v. Md. Azimaddin1 
the term ‘‘compensation” etymologically 
suggests the image of balancing one 
thing against another and its primary 
signification: is equivalence and 
secondary and more common meaning 
is something given or obtained as an 
equivalent. The plaintiffs in the ‘ins- 
tant case are seeking for an equivalent 
in case possession of the lands are not 
made available to the mosque. In this 
sense, therefore, the claim for .compensa- 
tion is only an image of the main relief 
far possession and, is, therefore, to be 
termed as an ancillary relief. 


5. If the plaintiffs, after trial, are 
unablé to recover possession of the lands 


. by reason of the supervening user of the 


same in public interest or for any other 
reason, the plaintiffs have taken the abun- 
dant precaution of claiming the image of 
their main relief or its equivalence there- 
for by asking for compensation. That 
would not mean that they are seeking 
an alternative relief. If supposing the 
plaintiffs’ 1ight is upheld after trial, but 
far some i1eason and mostly in public 
interest, the Court is unable ta restore 
possession of the properties sought, is the 
Court helpless ? We do not think it is. 
It could, having regard to the ancillary 
claim made in the plaint, award such 
money compensation -which is its equi- 
valent and to which the plaintiffs would 
be entitled. In those circumstances, 
however, the. plaintiffs cannot claim the 
benefit of the concession given to them 
under the Government Order G. O. 
Ms. No. 1617 Home, dated 15th May, 
1961. The above Government Order 
pertains to restoration of possession of 
properties belonging to a public wakf. 
This pre-supposes a restoration of pro- 





1, ALR. 1923 Cal. 507. ` 
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perties. in specie and not the award ofl 
compensation as an equivalent. If such 
a situation arises, and if the plaintiffs 
arc. granted only compensation by 
working out the main relief in terms of 
morey, then it follows that the general: 
provision of the Court-fees Act would 
apply, and they are under an obligation 
to pay the additional Court-fee on 
jhe amount of the money claim ‘granted 
to them in case.they ultimately succeed. 

6.. In -this view the Court-fee- paid on 
the plaint is in accordance with the 
provisions of the Court-fees Act - read 
with- the G. O. Ms. 1617 Home, dated 


15th May, 1961 and the order of the Court 


below which interpreted the allegations 


to mean that the claim for compensation 


ms 


is an alternative one is not sustainable: 
The Lower Court shall restore the plaint 
to.its file and set it for trial in the usual 
course. : 


7. The appeal is allowed, but there 
will be no order as to costs. It is, how- 
ever, made clear that in case the plaintiffs 
secure a money . compensation, the 
Government would be entitled to the 
Court-fee in, accordance with the 
ordinary provisions of the Madras 
Court-fees Act. 


P.S.P. 





Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao, F. 


Lingasami Goundar Petitioner*. 
v. 
S. K. Subramanian and others 

3 .» Respondents. 


Provincial Insolvency Act (V of 1920)— 
Application under section 10 for adjudication 
as insolvent—Enquiry under section 24— 
Scope. 


An enquiry under section 24 of the Pro- 
vincial Insolvency Act is limited in 
scope. The Court will not allow a 
full delve into the capcity of the applicant 
to pay his debt. When the statute 
uses the words “ prima facie grounds” 
for believing the statement of the debtor 





* GRP, No. 273 of 1972, 29th November, 1973. 
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of his inability ta pay his debts, the 
degree of the. burden of proof that is 
called for by the statute is not to be 
equated to the degree of proof as is always 
necessary in an ordinary civil litigation. 
The statute requires such a summary 
satisfication because there are various 
levers provided for in the Act itself which 
enable the creditors to annul the adju- 
dication on various‘grounds, including 
the ground that the debtor had suppressed 
his assets and that he was in a position 
to pay his debts fully etc. A detailed 
examination -is not warranted. If 
a person approaches the Court by in- 
flicting on himself the ignominy of his 
inability to pay his debts and in con- 
sequence seeks for an order adjudicating 
him insolvent, then unless there was 
strong evidence to disprove such a 
voluntary confession made by him, the 
Court need not at that stage employ 
itself in a deep enquiry regarding the 
opulence of the debtor and his ability to 
pay his debts.. 

[Para. 2.] 


Petition under section 75 (1) of the Pro- 
vincial Insolvency Act praying the High 
Court to revise the order of the District 
Court, Madurai, dated 9th September, 
1971 and made in C. M. A. No. 130 of 
1970 (I.P. 14/67. Sub-Court, Dindigul 
dated 16th March, 1970). 


R. Nandakumar, for Petitioner. 
M. V. Krishnan, for Respondents. 
The Court made the following 


ORDER-—The learned District Judge 
of Madurai was right when he allow- 
ed the application of the respondent 
under ‘section 10 of the Provincial In- 
solvency Act, by permitting him to be 
adjudicated insolvent on his oww peti- 
tion, on the ground that he was unable 
to pay, the debts of his creditors. The 


petitioner before me is one of his credi- - 


tors. In a summary examination which 
“the Court has to undertake under’secticn 
24 of the Act, the trial Court, 
instead of limiting its enquiry to a prima 
facie examination of the ability. ef the 
respondent to pay his debts, made a 
detailed enquiry about his assets and 
liabilities, and came.to the conclusion 
that the act of insolvency as.set out by-him 
had not been established. The appellate 
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Court rightly posed itself the question 
whether the respondent was in a position 
to pay his debts, particularly a large 
decree debt due tothe petitioner. It 
noticed several decisions of this and other 
Courts and was of the view that the en- 
quiry under section 24 of the Act was 
limited in scope and in that context, it 
would not allow a full delve into the ca- 
pacity of the respondent to pay his debts. 
Tt was of the view that at that stage there 
was on record prima facie evidence, be- 
sides the admission of the debtor himself 
that he was unable to pay his debts. In 
those circumstances, it adjudicated the 
respondent insolvent on his own peti- 
tion, It is an against this order the 
et revision _ petition has been 
ea. ` 


2. The learned Counsel for the petitioner 
did not place before me any authority 
ta show that the proof required to þe 
adduced by the debtor when he presents 
a petition to the appropriate Court for 
being adjudicated insolvent on his own 
petition is something which is in the 
nature of the proof that is. required in 
normal civil cases. The proviso to 
section 24 (1) (a) of the Act itself says 
that the debtor, for the purpose of prev- 
ing his inability to pay his debts, will 
be required to furnish only such proof 
as to satisfy the Court that there are 
prima facie grounds for believing the same 
and that the Court, if and when so 
satisfied, shall not be bound to take any 
further evidence thereon. When - the 
statute uses the word prima facie grounds 
“for believing the statement of the debtor 
of his inability to pay his debts, the degree 
of the burden of proof that is called for 
by the statute is not to be equated to the 
degree of proof as is always necessary in 
an ordinary civil litigatior. Obviously! 
the statute requires such a summary 
satisfaction, because there are various 
levers provided for in the Act itself which 
enable the creditors to annul the adju- 
dication on various grounds, including 
the ground that the debtor has suppressed. 
his assets and thathe isin a position to pay 
his debts fully, etc. Bearing this is mind, 
the appellate Court accepted the evidence 
of the respondent and adjudicated him 


insolvent. But what is urged is that 
there must be a stricter examination 
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of the capacity of the respondent’s 
ability to pay his debts, by examining 
the nature of his assets, his properties, 
etc. In my view such a detailed exa- 
mination isnot warranted. If a person 
approaches the Court by inflicting on 
himself the ignominy of his inability 
to pay his debts and in conse- 
quence seeks for an order adjudicating 
him insolvent, then, unless there is 
strong evidence to disprove such a 
‘voluntary confession made by him, the 
Court need not at that stage employ 
itself in a deep enquiry regarding the 
jopulence of the debtor and his ability 
jto pay his debts. A summary enquiry 
is indicated ; prima facie proof is called 
for and if that is undertaken and if a 
decision is rendered by the appropriate 
Court, then it cannot be said that such 
an order is without jurisdiction or suffers 
from any material irregularity. The 
High Court also, under section 75 (1) 
of the Act, is only expected to see 
whether the order of the appellate Court 
is in accordance with law or not.. The 
lower Court says that prima facie it is 
satisfied that - the respondent is unable 
to pay his debts. This is a finding based 
on appreciation of material considered 
by the Court below. The order other- 
wise cannot be said to be not in accordance 
with law. 





3. The civil revision petition is dismissed. 
There will be no order as to cosis. 


P.S.P. 


— 


Petition dismissed. 
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IN THE HIGH COURT. OF JUDI- 
CATURE AT MADRAS, ` 


Present :—S, Natarajan, F. ` 


Krishnakumar, minor, represented 
by mother and guardian Rani 
Ammal. Petitioner” 


D. 


N. Govardhana Naidu and another 
Respondents. 


Givil Procedure Code (V of 1908) Order 22, 
rule 5—Suit for partition — Death of a 
defendant —Will left by deceased defen- 
dant—Application to bring on record legal 
representative—Contest — Scope of enquiry 
by Court—Not an order “finally decided by 
a Court.” 


Though a duty is cast by rule 5. of Order 
22, Civil Procedure Code, on the Court 
to determine who is the legal represen- 
tative of a deceased plaintiff ora deceased 
defendant, there need not be a com- 
prehensive and exhaustive enquiry to 
determine the person who could be pro- 
perly designated the legal represerta- 
tive of a deceased party in a pending 
action, for the simple reason that any 
decision so rendered by a Court “in pur- 
suance ofan enquiry urder Oider 22, 
tule 5, has its inherent limitatiors. The 
recognition of a rival contender as the 
legal representative of a deceased .party 
in a pending action is only to facilitate 
the early disposal of the pending action. 
Any recognition of right given by a 
Court in’ such a proceedicg will not con- 
fer rights on the recognised representative 
in the estate or property of the deceased 


person, nor will such a finding 
operate as res judicata in, subsequent 
proceedings. The very fact that no 


appeal is provided from an order passed 
under Order 22, rule 5, will go to show 
that the order cannot be characterised 
as one “ finally decided by a Court” as 
contemplated in section 11 of the Code, 


[Para, 6.] 


Therefore, all that is required of a Court 
before which there is a contest as to who 
is the proper legal representative of a 
deceased plaintiff or defendant is to 





E 


* R.P. No, 1646 of 1973. aoas 
© Bath Fantary 1974." 
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fad out as'to who" has got a prima facie 
chim to represent the estaté’of the de- 
ceased, and to confer on him-the status 
of the- legal representative of the 
deceased party. -~ [Para, 7.] 


Cases referred to :— 


Geor Bachan Singh v. Gian Singh, -A.1.R- 
1922 Lah. 175 ; Maung Po Mya v. Ma 
Gzan Bon, A.I.R. 1923 Rang. 114; Beni 
Madho.v. Sri Ram Chandraji, A.I.R. 1937 
Ad. 192; Parsotam Rao v. Janaki Bai,(1906) 
I.—.R. 28 All. 109 ; Dukk Khan:y. Dulhon 
Bhasa, A.I.R. 1939 Pat. 390: Moham- 
med Khanv. Jan Mohammed, A.1.R. 1939 
Leh::580 ; Nagappa:v. Karuppiah, ‘ALR. 
1925 Mad. 456 2. os 
Petition under séction 115 of Act V of 
1998: praying the High Court to revise 
the Order of the Court of‘the Subordinate 
Judge of Tirupattur dated 3td January, 
1973 and made in I.A. No. 521-of 1972 
in. O.S. No. 41 of 1968. re. a 


R.  Dhandapani, for, Petitioner., ; 


.? 


T. S. Ramu, for Rèspöùdents. - 
The Court’ made the following +", 


7 . ‘ . ELFE oe ta 
OEDER.—The quéstion for consideration 
in chis revision’ petition is. whether -the 
orcer of the Subordinate Judge of: Tiru- 
pattur in I.A,"No::521.of 1972 .in O.S. 
No. 41 of 1968 on- the file of shis Court 
hokling that the} revision ‘petitioner is 
no: the legal representative of the de- 
cezsed second defendant is a sustainable 
orcer or-not, - . a red Seen 
Z%  Respondents:cl: and 2° Herein who 
were arrayedräs-the plaintiff and first 
defndanť in’ the’ suit. are brothers -and 
are thecgrandsons ` of the deceased 2nd 
defendant) through her’ daughter. The 
firs::respondent as plaintiff filed the.suit 
for ‘partition: and: ‘separate possession of 
his 1/4th-share:in the A schedule-property 
anc half -share’in the B schedule ‘property. 
Tt'5 ‘not disputed that' the first defendant 
is 2ntitled to,the remaining half share in 
the B schedule property and 1 /4th share 
‘in che A schedule’ propérty. It‘is-llso ‘the 
coramon case of parties that the “second 

22 
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defendant-was solely entitled to the re- 
maining half sharé of the A schedule 
property’ in pursuance of a registered 
will executed by her sister Balambal on 
2nd June, 1928. She was made a party 


| ‘tathe suit inasmuch as she was in joint 


possession of the A schedule property 
along with the plaintiff and the first 
defendant: : l 


3 After the trial of the suit was over 
and the suit was posted for judgment, 
the second defendant died .on ~ 21st 
February, 1971. Preliminary’ decree ir 
the partition suit was nevertheless passed 
on 27th February, 1971. Thereafter 
the plaintiff filed LA. No. 521 of 1972 
under, Order 22; rule -4 of the Code of 
Civil. Procedure, praying that his minor 
son the petitioner. in ‘this revision peti- 
tion be impleaded as:the legal represen- 
tative of the deceased second defendant. 
The case set up by the plaintiff in the 
affidavit ` filed iń -support of the appli- 
cation is- that‘on 19th January, 1971, 
the ‘sécond defendant executed a regis- 
tered will- Exhibit A-1 bequeathing her 
half share in the A schedule property to 
the revision ‘petitioner and as such the 
revision ‘petitioner was’ entitled: ‘to. be 
brought on recard-as the legal repie- 
sentativė of the deceased second: defen- 
dant. The application was vehimently 
opposed, by the first defendant. on: the 
ground that the will, despite its regis- 
tration, ‘was brought ' about: by’ fraud, 
undue ‘influence’and coercion and that 
as such’ the revision petitioner ought ‘not 
to ‘be given recognition as the legal] 
representative of the second defendant 
and brought on record. co 


4 On account; of the rival contention 
of; the parties: about the legality and 
validity .of ;the will, the. learned Subor- 
dinate Judge: proceeded to, record de- 
tailed evidence of both parties in support 
of their, respective contention and ul- 
timately he held for several reasons set 
out, by him in his.order that the will 
on: which’ reliance’ was placéd,.to’ get 
recognition of, the petitioner’ as the legal 
representative of -the “deceased second 
defendant must have been brought about 
by either fraud or undue influence and 
therefore . the . revision petitioner can- 
not be recognised as--the legal represen- 
tative of the deceased second defendant 
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and brought on record. Aggrieved by 
this order, the revision petitioner has 
come forward with this revision: f 


5. I am afraid that the learned Subor- 
dinate Judge has completely miscons- 
trued the purport and the object of O; der 
22, rule 3 and rule 4 and the scope of 
the enquiry that has to be conducted 
zs contemplated under Order 22, rule 5 
of the Code of Civil , Procedure, when 
there are rival claimants for getting re- 
cognition of the Court as the legal re- 
presentative of a deceased plaintiff or 
defendant in a _ pending action. 
Order 22, rule 5 reads as follows : 


.“ When, a question arises as to whether 
any person ‘is or is not the legal re- 
presentative of a deceased plaintiff 
. ov a deceased defendant, such ques- 
. tion shall be determined by the 
. GCourt.....” . 


6. It is needless to say that though a 
duty is cast by rule 5 of Order 22, on the 
Court to determine who is the legal re- 
presentative of a deceased plaintiff or 

deceased defendant, there need not be 
a comprehensive and exhaustive enquiry 
to determine the person who could 
be properly designated the legal re- 
presentative of a deceased party in a 
pending action, for the simple reason 
that any decision so rendered by a Court 
in pursuance of an enquiry under Order 
22, rule 5 of the Civil Procedure Code, 
has its inherent, limitations. The re- 
cognition of a rival contender as the legal 
representative .of a deceased party in a 
pending action is only to facilitate the 
early disposal of the pending action. 
Any recognition of right given by a 
Court in such a proceeding will not con- 
fer rights on the recognised representative 
in the estate or property of the deceased 
person, nor willsuch a finding operate as 
res judicata in subsequent proceedings. The 
very fact that no appeal is provided from 
an order passed under Order 22, rule 
5, Civil Procedure Code, will go to show 
that the order cannot -be characterised 
as one ‘‘finally decided by a Court” `as 
contemplated. in section 11, Civil Pro- 
cedure’ Code. 2 


Therefore, all that is required of a 
Court before which ` there -is a contest 


¥ 
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as to who is the proper legal represen“: 
tative of a deceased plaintiff or defen? 
dant is to find out as to who has got a! 
prima facie claim to represent the estate: 
of the deceased and to confer on him thë 


. status of the legal representative of the; 


deceased party. ` 


8. In Goor Bachan Singh v. Gian Singh! 
it was held that the Court is not bound 
to make a lengthy and- elaborate enquiry 
into the question whether the proposed 
legal representative was the legitimate- 
son of the deceased ‘party. The Court 
further observed as follows - : 


` « For the purposes of Order 22, rule 5,. 
Civil Procedure Code, it.is sufficient. 
for us to find that Gian Singh ‘has 
succeeded in forcing recognition of his 
status. upon:-Mussamat Gurdial Kaur 
and that he has. intermeddled with. 
Rattan Singh’s. estate and is actually 
in ‘possession of a portion of it, We 

accordingly direct that Gian Singh 
be brought upon the record as the 
legal representative of Rattan Singh.” 


9. In Maung Po Mya v. Ma Gyan Bon*- 
it was held as follows :— ae 


“ The provisions of Order 22 seem to: 
be framed for the sole purpose of 
providing for the continuance of 
litigation on a party dying or changing: 
his legal character. If, under rule 5, 
- of the Order a question is raised, at. 
- the proper time as’to who is the legal 
representative- or who are the legal 
representatives then for the purpose of 
the suit, and for that purpose only, 
the Court has to decide the point. 
The Court quite obviously cannot under 
the provisions of that Order, come- 
to any binding decision as between the 
various claimants to the estate. All 
„that it-can decide is who is to re- 
present the estate for the purposes of 
the suit, And once the Court has. 
decided on that point, then the person 
< the Court adds to the record as legal’ 
representative is the legal represen- 
_ tative for the purpose of that suit, ‘just 
as surely as if he were appointed for- 


<e 
t ALR, 1922’ Lab, 175. 
21 ALR, 1923 Rang, 114 : 


it] 


the purpose by a District Judge under 
‘ the provisions of section 38 of the Pro- 
bate and Administration Act.” 


xo. The Allehibad. High Court ‘also 
has taken the same view as in -Beni Madho 
v. Sri Ram Chondrajit, It held as follows : 


“ So far as the two rival claimants are 
concerned, the question as to who was 
the legal representative of the deceased 
was not fully adjudicated: upon and 
could be reagitated as between them. 
Therefore, that order was not a final 
adjudication of the right of the parties 
by the Court at all. All that was 
necessary was to bring on the record 
some person who was found to be 
legal" representative of thé deceased 
so that the case may be proceeded with 
and the rights of the opposite party 
“ finally determined.” ae 


xx. As I have stated earlier, any decision 
rendered by a Court purporting to give its 
decision under Order 22,. rule 5, of ‘the 
Civil Procedure Code will not operate as 
res judicata. The same view has been 
taken in’ Parsotam Rao v. Janaki. Bai, 
Dukh Khan v. Duthon Bihasa® and Moham- 
med Khan v. Jan Mohammed, ç 


12." In the instant case the learned Sub- 
ordinate Judge failed to note that merely 
by giving recognition to the revision peti- 
tioner as the legal representative of the 
. deceased second defendant, the revision 
petitioner will not be entitled to auto- 


matically proclaim that the will executed: 


in his favour by the second defendant is a 
genuine and valid will and that. it is 
unassailable. In the partition suit the 
second defendant was added only. as a 
formal party. No relief was asked: for 
against her or in respect of her half share 
in the A schedule property and the preli- 
-minary decree reads that the plaintiff will 
be entitled to th share in the A schedule 
property and 2 half share in the B schedule 
property. Inasmuch as there is a regis- 
tered will in favour of the--revision peti- 
tioner, the learned Subordinate : Judge 
could. well-Have held that- prima facie the 





1. ALR. 1937 All. 192. ooN 
2, (906) -LL.R, 28 Ally t09.;:", 7 - 

_ § ALR. 1963 Pat. 3go. - ae 
4. “ALR, 1939 Lah. ‘580. 
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revision petitioner was entitled to repre- 
sent the estate of the second defendarit and 
be brought on record as the legal repre- 
sentative. The controversy between the 
parties about the legality and the validity 


“of the will is to be thrashed out and deter- 


mined in separate proceedings in that 


‘behalf and the mere recognition of the 


revision petitioner as legal representative 
of the deceased second defendant .can 
never confer on him rights to enforce the 
will nor is the 1st defendant estopped from 
contending in appropriate proceedings 
that the will was brought about by frand 


_or undue influence or coercion and that it 
„was not.binding on him. 


It is no doubt 
true that a Court has to make an enquiry 
when ‘there are rival claimants’ta get 
recognition as legal representative of a 
deceased plaintiff or defendant and deter- 
mine the. question judicially. But such 
enquiry need be lengthy only where the 
circumstances and the facts of the case 
warrant the same. The order of the 
Subordinate Judge is therefore, clearly 
unsustainable, 


1%- The learned Counsel for the second 
respondent however placed reliance on a 
decision of this Court in Nagappa v. 
Karuppiah? in support of his contention 
that. when a question arises for deter- 
mination under Order 22, rule 5 of 
the Civil Procedure Code whether a 
person is or is not the legal representative 
of-a deceased plaintiff or defendant, the 
question ought to be determined by the 
Court unambiguously and for that purpose 
the Court must take evidence and then 
decide for itself as to who-has got the 
better claim. The Court further held 
that if the trial Court failed to follow the 
procedure: the :High Court was entitled 
to interfere in the matter in exercise_of 
its revisional powers. .. The authority. re- 
liedon bythe learned Counsel can have no. 
application to the facts of this case.. That 
was a case where a managing member:ofa 
Hindu joint family instituted the suit and 
the suit itselfreferred to joint family estate. 
It was, really a suit in a representative 
character for all the members of the family. 
It_was in. such .circumstances that the 
controversy, arose as to who among the 
rival claimants was entitled to step into 
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172 


the shoes of the deceased plaintif. In 
-the instant case no such complications 
arise. As I have already stated above, 
the suit was not directed against the pro- 
perty of the deceased or against her per- 
sonally. She was only a formal party to 
the suit. The contioversy was between 
the plaintiff and the first defendant and 
their respective shares in the suit proper- 
ties. ` <j ae : 
14. In the result, the revision petition is 
allowed-and the order of the Subordinate 
Judge is set aside. I.A. No. 521 of 1973 
filed by the plaintiff to impleac the revi- 
sion petitioner herein as legal representa- 
‘tive of the second defendant ‘will stand 
allowed, If sich an order is not passed, 
it may well be that a stalemate may arise 
and no final decree can. be passed in the 
suit without anybody being brought on 
record as. legal representative of the 
deceased second defendant. There will 
be no order as. tc costs. 


S.J: 


4 


Petition alloived. 





IN THE HIGH COURT-OF JUDI- 
CATURE AT MADRAS. a 


PRESENT. :—S. Natarajan, J. oqs 
P. T. Srinivasan Appellapt* 
v. l , 

Sri Malleeswarar Devasthanam by 
Trustees, and others. .. Respondenis. 
Madras `` Ciy Tenarits ' ‘Protection Act 
(HII of 1922), section Q` (1)—-Suit for eject- 
meni—Application under the Act—Proper order 
to be passed—Market value—Computation. 


A Court dealing with an application 
under section 9 (1) (a) of the Madras. City 
Tenants Protection . Act: cannot pass a 
piecemeal order, but on the otker hand it 
has to pass a camposite order which will 
make reference to the right of the tenant 
to have the land sold to-him, the extent of 
- the land to-be sold to him and also the 

price for which that is to be'sald, “It is 
clear from the wording of section 9 -(1) 
{b) that the order contemplated under 
section’ 9 (1) [2) (i) must be a composite 
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order and there cannot be a multiplicity 
of orders. 2 {[Para. 6.] 


The order under section 9 (1) (a) (i) 

cannot have a dual aspect viz., one phase 

dealing with the right of the tenant to get 
a sale of the land over which he has put 
up the superstructure and the other phase 
of it dealing with the price the tenant has 
ta pay for the land made available to him 
by a prior crder ofthe Court in his favour ; 

the reason’ is that it is open to the tenant 
to refuse ta abide by the order of the Court 
and pay the price fixed for the lard and. 
thereby-give up his rights under the Act 
to buy the land leased to him. [Para. 6.] 


‘The average market-value has to be 
computed with reference to transactions 


‘which took place within three years prior 


sto the Court passing its order fixing the 
value of the site under the accupation Op 
the tenant. [Para. 7. 


Appeal against the order of the City 
Civil Court (IVth Assistant Judge), 
Madras, dated lst September, 1971 and 
made in I.A. Na, 16074 of 1967 in.O.S. 
No.: 1439 of 1968. EN a 
K. ` Skanmugham and P.. Murugaiyan,: for 
Appêlant. - 7 apa 
T. R. Arunachalam and P. V. G. Rathinam 
for Respondents. Rs 
The. Court delivered the following _ 
JupcmentT.—In a suit. for’ ejectment filed 
by the trustees of Sri Malleswarar Devas- 
thanam, the respondents herein, the ’de- 
fendant, viz., the appellant in this appeal, 
contended that he was entitled to the 
benefits conferred by’ the Madras City 
Tenants Protection Act; 1921 and in 
accordance with such plea, he filed a 
petition, L.A. No. 16074 of. 1967 under 
section 9 (1) of the Madras City Tenants 
Protection Act, 1921, hereinafter referred 
to as the! Act. ‘The respondent conceded 
the claim of the appellant and. made an 
endorsément-'to ‘that effect on -13th 
December, 1969. Thereafter, the learned 
IVth Assistant Judge, City Civil Court 
who dealt with-the petition appointed a 
Commissioner to-inspect the property: in 
the occupation of the ‘appellant and give 
a report about the probable value of the 
property. After making a local-.inspec- 
tion and after taking into-corisideration 
the documents filed by-‘the ‘respondents, 


11} 


She Commissioner gave his report, Exhibit 
C-1, stating therein that the total extent 


of two grounds and 2,127 square feet- 


which has to be conveyed to the appellant. 
can be so done at the rate of Rs. 12,000 
per ground. It may be mentioned even 
at this juncture, that the appellant who 


now contends- that the valuation of the - 


property at Rs. 12,000 per ground by the 
Commissioner is excessive, did not file 
any document before the Commissioner i in: 
support of his contention.that the site was 
not .worth Rs. 12,000 per ground but was 
warth much less. After ‘independently 
considering: the documents furnished by 
the respondents and the report ‘of, the 
Commissioner, the learned IVth Assistant 
Judge accepted the valuation given by the 
Commissioner and called upon the appel- 
lant on to deposit a sum of Rs. 34,635 


within a period of one year towards the. 


value of-the site. .It is as against that. 
order, the.tenant has come forward with 
this appeal. ae ne eet 

nut "aN 7 
2e Mr, K.: Sem a: learned Coun- 
sel-for the appellant would contend that: 
the’ Commissioner as-well as: the: lower’ 
Court-havé' committed aii error it taking 
into consideration 
which were outside’ the period set under 
the Act for‘ computation’ of: the-value- of 
thé property and as such’ the: fixation’ of 
the value -of the site in “the occupation ‘of 
the appellant at the rate of Rs. 12,000 
per ‘ground is ünsustainable’ ‘To appre- 
ciate-the contention of the learned Counsel 


the dates óf the sevéral‘documenits which | 
have' ‘been :taken into’ consideration * by” 


the Commissioner and the ‘learned ‘IVth 
Assistant ‘Judge have got-to be mentioned: 

Exhibit A-1, dated ard April, 1968 is a 
registration copy of a sale'deed‘ which dis- 
closes sale ‘ofa site situate in Prasanna 
Vinayagar Koil Street,- Mylapore’ a loca- 
lity within a distance. of two: furlongs ‘from 
the “land ir’ question “atithe ' rate of 
Rs.: 12,270:per ground. Exhibit‘A-2, dated 
lith September, 1970 is ‘the registration 
copy of sale deed’ disclosing a ‘sale!-of 
vacant site in a-locality close'by to’ the 
site in question ‘at the rate of Rs. 15,000 
per ground. Exhibit A-3, ` dated {2th 
December, 1966 is a notice’ issued -ünder 
the Madras Urban’ Land “Tax Act fixing 


the site value‘in that locality at Rs} 10 "008 : 


per ground: Exhibit A-4, dated `'1št 
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August, 1970 i is.an order of the Commis” 
sioner, Hindu Religious and Charitable 
Endowments fixing the value of sites in 
the locality in question at Rs. 15,000 per, 
ground, - Exhibits A-5 and A-7 of the 
year 1967 respectively are notices’ issued 
under the Madras Urban Land, Tax Act. 
and Exhibit A-6 is an order of the Assis- 
tant Commissioner of the year 1966. In 
general, it may be stated that the notices’ 
issued under“ the Urban Land ‘Tax Act 
as well as the order passed under the 
same Act, have also been relied’ upon by 
the Commissioner to fix: the value of the 
site'in question at Rs. 12,000 per ground, 


3 “The contention. of Mr. Shanmugham 
is that according to section 9 (1) (6) of 
the „Act, the lower Court was entitled to 
take into consideration only transactions 
which . took-, place, within three’ years 
before the date- when the tenant’s right 
to buy the land was’ conceded by’ the 
lower Court and that such a- procedure 
has not been followed by the lower Court 
and consequently the order passed by it 
is not legally sustainable. ` - In support of 
this contention, the learned Counsel places 
reliance upon the following portion occurr- 
ing in section 9 (1), (b) of the Act : 


' «THe price aforesaid shall be: the 
average market value of ‘the’ three 
| years: iimiediately oe the date 

_.of the order... T 


Owa consideration” of the matter, | find 
that the:conténtion' of the learned Counsel 
is wholly unsustainable. e 


4. Before “dealing witch the ‘Yelevant | sec 
tions in the Act,:which, will have. a bearing 
upon ithe, dispute on hand, it is necessary 
to: set‘ out 'certain- facts. ‘The ‘objection 
now:.raised in the appeal as-regards the 
period with reference; to which, the: Com- 
missioner should have evaluated the: pro- 
perty. was not, raised . before the: lower 
Court by. sway of objections: to, the-Com- ` 
missioner’s, report. On the other hand, 
what has, been urged before the- lower 
Court’ was that. the Commissioner - had 
failed : to, fix the-value of the land ‘with 
reference.to the ayerage-value.of the trans- 
actions which took place in that locality, 
Before the 'lower’Court also, this objection 
has not’ been: placed as no referencë is 
made by: the- trial! Judge” to any 'such 
objection « taised; by thé “tendit. “As a 
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matter of fact, even in the grounds set out 
in the memo-andum of appeal, the objec- 
tion has not been taker by the appellant. 
In spite of these things, I gave opportunity 
tothe learned Counsel for the appellant to 
taise this objection as he pleaded that it 
was one of law and therefore required 
consideration by this Court.- 


5. The relevant portions of section 9 
which require mention in connection with 
the contention put forth by the learned 
Counsel for the appellant are as follows:— 


“9 (1) (a) (i) :—Any tenant who is 
. entitled to compensation under section 
3 and against whom a suit in ejectment 
has been instituted or proceeding: under 
section 41 of the Presidency Small Causes 
Courts Act, 1862, taken by the landlord 
may, within one month of the date of 


the Madras City Tenants’ Protection. 


(Amendment) Act, 1955, coming into 
force or of the date with effect from 
which this Act is extended to the munici- 
pal towr or village in which the land is 


situate or within one month after the 


service on him of summons, apply to 
the Court for an order that the land- 
‘lord shall be directed to sell for a price 
to be. fixed by the Court, the whole or 
part of, the extent of land specified 
in the application. 


9 (1) (b) :—On such application, the 
Court shall first decide the minimum 
extent of the land which may be neces- 
sary, for the convenient enjoyment by 
the tenant. The Court shall then fix 
the price of the minimum extent of the 
land decided as aforesaid, or of the 
extent of the land specified in the appli- 
cation under clause (a) whichever is 
` Jess, The price aforesaid shall be the 
average market value of the three years 
immediately preceding the date of the 
order. The Court shall order thet with- 
in the period to be determined by the 
Court, not being less than three months 
and not more than three years from 
the date of the order, the tenant shall 
pay into Court or otherwise as directed 
the price.sa fixed in one or more instal- 
ments with or without interest.” 


From the portions of the section extracted 
above, it may be seen that the order that 
has to be sought for by a tenant filing a 
petition under section 9 (1) (a) should be 
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for the Court to direct the landlord to sell“ 
for a price to be fixed by the Court, the 
whole or part of the extentof the land 
specified in the application. 


6. Mr: Shanmugham would contend 
that an order to be passed under section 
9 (1) fa) will actually consist of two stages 
viz., (1) an order in the first instance up- 
holding the contention of the tenant that 
he is entitled to have direction in his 
favour calling upon the landlord to sell 
to him the whole or part of the extent of 
land specified in the application and (2) 
a further order by the Court at a later date 
fixing the price for the extent of land so 
ordered: to be sold by the landlo:d to the 
tenant. The wording of section 9 (1) (a) 
(i) itself does not lend support to the inter- 
pretation given by the learned Counsel. 
As a matter of fact, the records themselves 
show that the lower Court has not passed_ 
twa separate orders as is sought to be 
made out by the counsel. When the 
respondents (plaintiffs) made an endorse- 
ment on the application of the appellant 
that the Devan anam concedes the right 
of the tenant to get a sale of the land leas- 
ed out to him, the learned IV Assistant 
Judge- has not passed an arder in terms 
of the endorsement and held that the 
tenant was entitled to a preliminary order 
in his favour and that a further order will 
ensue after the price for the land offered 
to be sold was determined. In the very 
nature of things; a Court dealing with an 
application under section 9 (1) (a) cannot 
pass such a piecemeal order but on the 
other hand it has to pass a composite order 
which will make reference to the right of] 
the tenant to have the land sold to him, 
the extent of the land to be sold to’ him 
and also the price for which that is to be 
sold. That the order contemplated under 
section 9 (1) (2) (i) must obviously be a 
composite order and cannot be a multipli- 
city of orders is clearly brought out by the 
words occurring in section 9 (1) i : 
The first sentence in section 9 (1) (b), 
states that on application being made 
under section 9 (1) (a), the Court has ta 
decide the minimum extent of land which 
has to be sold to the tenant for his con- 
venient enjoyment of the property. The 
next ‘sentence makes reference to the duty 
of the Court to fix the price of the land: 
which has to be sold to the tenant by the: 
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tandlord. ' The third sentence provides 
the guideline for the Court as to-how the 
market value of the land has to be fixed 
and that-makes reference to the average 
market value of the land during the 
three years immediately preceding the 
date of the. order.. The next. sentence 
provides that the Court has got the right 
to call upon the tenant to pay the price 
fixed for the land at a period fixed by the 
Court, such period, however, not being 
Jess than three months and not mere than 
three years from the date of the order. 
The word “order”? occurring in this 
sentence can have reference only to a 
composite. pers passed ‘by the Court 
under section 9 (1) (a): (i) and cannot 
have reference ta two independent ana 
separate orders as-is sought to be contend- 
ed by the learned Counsel forthe appellant. 
If it was the intention of-the. Legislature 
that two orders should be passed, viz., 
first an order upholding the claim of the 
tenant and second a further order fixing 
the value .of the land, the Legislature 
would have specifically ‘made reference to 
the two orders that are to be passed by the 
Court at two different stages of the case. 
In the very nature of oy the order 


iZ., one 










lhas put up the superstructure and the 
jother phase of it dealing with the price 
[the tenant has to pay for the land made 


fit is open to the tenant to réfuse to abide 
by the order of the Court and ‘pay the 
{price fixed for the land and thereby give 
p his rights under the Act to buy the 
land leased to him. If the tenant were 
to adopt such a course, it would lead to the 
anomalous position -of the earlier order of 
the Court declaring the tenant to be 
entitled under sectior 9 (1) (a) (i) of the 
Act to buy from the landlord the site 
leased out to him and over which he has 
constructed the superstructure, remaining 
unaltered and unaffected and the later 
order of the Court calling upon the 
tenant to pay certain price for the land 
remaining -unimplemented. The land- 
lord would then be left in the unenviable 
position of not getting from ‘the tenant 
the price for the land ordered to be sold 
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_by the Court and, at the same time, being 


confrorted with ‘the earlier order of the 
Court declaring the tenant to be entitled 
to get sale of the land leased out to him as 
per section 9 (1) (a) (i) of the Act. It is 
only to avoid such -tragic consequences 
that the order contemplated under sec- 
tion 9 (1) (a) (i) of the Act must be a 
composite one, 2.¢e., declaring the right of 
the tenart to obtain a sale of the land 
from ‘the landlord and also. fixing the 
price at which the tenant can obtain a 
sale of the land in his favour. If the 
tenant fails to comply with the order by 
paying the price for the land when called 
upon to do so by the Court at the rate 
fixed by it, the Court can set aside the 
order in favour of the tenant in its entirety 
and declare the landlord to be eligible 
to ‘evict the tenant and take possession 
of the land. 


7. From another point of view-also, the 
contention of Mr. Shanmugham’ cannot 
be sustained; It is needless to say that 
the average market value fixed by the 
Court under section 9 (1) (4) must have 
close proximity to- the order passed. by 
the’ Court. If the contention of the 
learned Counsel for the-appellant were to 
be upheld, the contingency may arise 
in certain’ cases where a long interval of 
time may be taken by the Commissioner 
ta inspect the property and fix its average 
market value. In such cases, the order 
of the ‘Court fixing the average market 
value of the land will have no reference ` 
to the state of affairs when the Gourt 
passes its order and surely such a state of 
affairs would not have been contemplat- ` 
ed by the Legislature. It must therefore 

necessarily’be held that the average mar- ` 
ket value has to be computed with refer- 
ence to transactions which took place 
within three years prior to the Court 
passing its order fixing the value of the 
site under the occupation of the tenant. 
Therefore, the contention of the learned! 


‘ Counsel that the Commissioner as well as 


the lower Court have committed an error 
in taking into consideration documents 
reflecting transactions of later origin than 
the period 13th December, 1966 to 13th 
December, 1969, cannot be sustained. 


8. Once this objectior of the learned 
Counsel for the appellant is discountenan- 
ced, there is really no basis for the appel- 
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lant to contend that the fixation of the 
‘value at Rs. 12,000 per ground is excessive 
or unfair.. The land in. question, though 
“it does not abut any main road, has close 
proximity to two important, streets, vig. 
Chinna-Malleswarar Street on the one 
` side and Prasanna Vinayagar Koil Street 
on another side. Itis seen from the Com- 
missioner’s report that in close proximity 
to the site, markets,. bus-stands, school, 
temples are all situate. The Commis- 
sioner has further stated that the property 
is situate in ar important and busy loca- 
lity. The sale transaction under Exhibit- 
A-1 discloses that the site’ sold therein 
has been sold at the rate of Rs. -12,270 
per ground. The learned Counsel for 
the appellant cannot advance any criti- 
cism about this sale deed because it is 
admittedly within the period conceded 
by him. He would, however, contend 
that the sale is inclusive of the coconut 
trees standing on the site. However, the 
existence of coconut trees. would not have 
enhanced the value of the site appreciably 
because, of “necessity, the number of 
coconut trees thereon must have been only 
small when, ‘admittedly, the. sale deed 
makes reference to the site sold being a 
vacant building site.: The appellant must 
really consider, himself fortunate in getting 
the suit site at the rate of Rs..12,000 per 
ground and his contention in .the memo- 
_ randum of appeal that, the site should. be 
sold ta him at, the rate, of Rs. 6,000: per 
ground, besides being devoid of any basis, 
is one without any grace oy justice. .” 
g- ‘In the result; I find'that the appeal is 
wholly devoid’ of merit and ‘it will there- 
fore stand dismissed with costs. © "+5 
= a 3 gor FFR a} n 
aJo oari ' . Appeal. dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. | l rr 
(Appellate Jurisdiction.) “2 
Present :—P. S. Kailasam and S. Maha- 
rajan, J3. vagoti ii 
L. G. Balakrishnan and Brothers (P.) 
Limited, Transport House, Tiruchi 
and others se Appellants* 
D K 


‘The -Regional Transport Authority, 
Madurai and another ` Respondents. 


Motor- Vehicles Act (IV of 1939), section 91 (1) 
and, Chapter VI—Rule 268 of Rules framed 
under : the Act-—Scheme. for construction, of 
public stand by local authority—Need - for 
approval by Regional Public Authority— 
Subsequent steps and notification as public 
stand by Regional Transport Authority—Pre- 
requisites for collection of fee from a publie 
service vehicle. ety : 


Where a scheme for a public stand framed 
by a Panchayat under the Motor Vehicles 
Act was approved’ by the - ‘Regional 
Transport Authority, on the report from 
the Panchayat of the implementation of 
the scheme the Regional Trarsport Autho- 
rity has to proceed under rule 268'(d) of 
the Rules made under section 91 -(1) of 
the Act‘and notify the stand as a ‘public 
stand and then alone fees can bé levied by 
the Panchayat > “pe ‘Para, 4.) 
The notification by the Regional Trans- 
port Authority -of the’stand as a public 
stand under rule 268 (d) and the putting 
up.of a copy. of such: a notification on the 
notice board at the office of Regional 
Transport Authority are necessary con- 
ditions preceding the levy of any fees-from 
public service vehicles. “[Paras.."2 and 4.} 
Proceedings of. the Regional Transport 
Authority stating that it:approved the 
scheme under rule. -268-A- cannot be 
construed as proceedirigs under rule 268 
(d. D aia - [Para. 4.} 
Appeals under clause 15 of the Letters 
Patent against the Order of the Honour- 
able Mr. Justice Ramaprasada Rao, dated, 
27th April, 1973 and madė in the’ exercise 
of the Special Original Jurisdiction ofthe 
ET 


* W.A.Nos, 72, 96 and 97 of 1973 in W. P, Nos” 
2797 to 2799 of 1973. «+. 2: s 


ae iy., 22nd October, 1973. 


Thy 


High Court in Writ Petition Nos. 2797 to 
2793 of 1973 respectively presented under 


Article 226 of the Constitution of India to ` 


issue writ of certiorari, calling for the 
records relating to the order of- the 
Regional Transport Authority, Madurai 
in R. No. 27126 of 1972, dated 7th 
January, 1973 in all the petitions and to 
quash the same. ' aan 


F. Subramaniam, for Appellant. 


The Government Pleader, S. Mohan and 
KE. Alagiriswami, for Respondents. - 


The Judgment of the Court was delivered 
by HOR 


Kailasam, J.—These :Writs Appeals are 
filed against the judgment of Rama- 
prasada Rao, J., in. ‘Writ Petitions Nos. 
2797, 2798 and 2799 of 1973. These 
matters relate to the legality‘of a levy ‘of 
fees for using the bus stand at Vedasandur, 
ad can be dealt with by ‘a common 
order, 7 


2. Section 91 (1) of the Motor Vehicles 
Act enables the State Government ‘to 
make rules for the purpose of carrying into 
effect the provisions of Chapter VI of the 
Act, and clause (e) of sub-section (I) ‘of 
that section empowers the State Govern- 
ment to make rules for the maintenance 
and management of parking places and 
stands and the fees, if any, which may be 
charged for their use. In pursuance of 
this rule-making power, the State Gavern- 
ment framed rule 268 by G.O. Ms. 
No. 2358, Home, dated 18th July, 1966, 
substituting rule 268. Rule 268 (a). pro- 
vides that the Jocal authority shall apply 
to the Regional Transport Authority for 
approval of any scheme for construction 
of a public stand for any class of public 
service vehicles. It is provided that the 
application shall be accompanied by a 
sketch of the proposed site and the blue 
print of the structures proposed ta be 
erected. After the receipt of ‘the pro- 
posal under rule 268 (a), the Regional 
Transport Authority is empowered to 
approve the scheme proposed by the local 
authority in the interest of the public 
generally or to refuse the scheme. When 
the Regional Transport Authority 
approves the scheme, the scheme shall 
remain in force for a period of three years 
or for such shorter period as may be 
23 l 
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specified in the order of the Regioral 
Transport Authority.. After the approval 
of the scheme, the local authority is ex- 
pected to implement the scheme within 
the period mentioned in the application.. 
If the scheme is not implemented, ‘the 
Regional ‘Transport Authority may 
revoke the order approving the scheme 
after giving the local authority an oppor- 
tunity of making its representations, ifi 
any, against such revocation, After the 
implementation of the scheme, the local 
‘authority ‘is required to report to the 
Regional Transport Authority as to when 
the scheme has been implemented. - On 
receipt of such ‘a report, the Regionali 
Transport Authority may after such en- 
quiry or inspection notify the stand as a. 
‘public stand for the particular class of 
public service vehicles for which. the 
‘scheme was approved. A copy of thej 
nétification shall be put on the notice! 
board at the office-of the Regional Trans- 
port Authority. When a public stand 
within the limits of a local authority has- 
been notified by the Regional Transport. 
Authority, any public service vehicle of 
that class for which the stand is intended, 
Shall make’ use of that stand’for purposes. 
of stationing the vehicle.for' picking up or 
setting down passengers, “When once: a 
stand is notified, a public service. vehicle 
is required to usé, it on, payment of a fee 
prescribed under the rule, a 


8." "Thus, it will be seen ‘from the ‘rules. 
that the ‘procedure’is for the local autho- 
rity to send the scheme ‘to the Regional 
Transport Authority for approval and the 
Scheme, ‘after ‘approval’ by the’ Regional 
Transport Authority’ ‘will have to be 
implemented ‘by, the’ local’ authority. 
After implementation, the local authority 
has to inform ‘the Regional ‘Transport 
‘Authority’ which has’ got to notify the 
stand as a public stand. When once the 
Starid has been notified, then it becomes. 
“obligatory on the part ðf public-service 
‘vehicles to'-use’ the Stand on payment-of 
the ‘fee prescribed., ee ae a a 

4. In, these. icases, it is seen from.the re- 
cords that the Regional Transport Autho- 
rity:has not notified the stand-as a public 
stand and ‘consequently:has not put the 
-notification-on the:notice board as requir- 
ed -undexifthe rules.. The scheme was 
senti'by) the local’ authority . which ` was. 
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approved by the Regional Transport 
Autho-ity. It is alse seen that the local 
authority implemented the scheme and 
reported about its implementation. At 
that stage, what the Regional Transport 
‘Authority did was to approve the propo- 
sal of the panchayat by its proceedings 
dated 7th January, 1973. In pursuance 
of such approval, the second respondent, 
local authority, notified in the District 
gazette on 8th February, 1973 requiring 
all the bus owners to use the bus stani 
and to pay a fee of fifty paise per bus per 
day to the bus stand watchman. It may 
be noted that the proceedings of the 
Regional Transport Authority, dated 7th 
January, 1973 stating that the scheme has 
been approved is nat quite correct, for, 
the stage of approval of the scheme has 
long been passed and on the report of 
implementation of the scheme, the Re- 
igional Transport Authority will have to 
roceed with the notification of the stand 
las a public stand. A copy of the notifica- 
tion -under the rule shall be put up on the 
notice board at the office of the Regional 
‘Transport Authority. Even from the 
‘supplemental counter-affidavit it is seen 
- that on 7th January, 1973 certain pro- 
ceedings’ were taken ‘by the Regional 
Transport Authority. The proceedings 
however, do not purport to be one under 
tule 268 (d) which requires that after 
the receipt of the report from the local 
authority as to when the scheme has been 
implemented, the Regional Transport 
Authority may after such enquiry or ins- 
pection as, it thinks fit, notify the stand 
as a-public stand, for the particular class of 
public service vehicles for which the 
scheme was approved. All that the pro- 
ceedings of the Regional Transport Autho- 
rity, dated 7th January, 1973 state is that 
the Regional Transport Authority has 
+ approved the scheme of the local authority 
to have a bus stand. The proceedings 
stated that the Regional Transport Autho- 
rity approved the scheme under “rule 
268-A ”’ which provision is not applicable. 
The proceedings of the Regional Trans- 
port Authority, dated 7th January, 1973, 
cannot be construed as one under rule 
268 (d) which requires the Regional 
Transport Authority to notify the stand 
and which would authorise the local autho- 
rity to. collect fees from public service 
vehicles. -In the affidavit, the Collector 
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makes it clear that due to a clerical error 
the notification was not put on the notice- 
board of the Regional Transport Autho-, 
rity. The notification by the Regional 
Transport Authority of the stand as a 
public stand and the putting up of a copy 
of such anotification on the notice-board 
at the office of the Regional Transport 
Authority are necessary conditions preced- 
ing the levy of any fees from public service 
vehicles. This provision not having been 
complied with the levy of fees is not legal 
and the appellants cannot be proceeded 
with for ron-payment of the fees that has 
been demanded by the local authority. 
The Regional Transport Authority will 
be at liberty to notify the stand as a public 
stand and to affix a copy of such a.notifica- 
tion on the notice-board. 


5» The Writ Appeals are allowed. It 
is needless to add that any prosecution on 
the basis that the petitioners had failed to 
pay the fee that was imposed in pursu- 
ance of the notification, dated 8th January, 
1973, by the local authority is ursustain- 
able. There will be no order as to costs 
in any of these appeals. 


P.S.P. Appeals allowed, 


11) 
IN THE HIGH COURT OF 
‘TURE AT MADRAS.. . 


Present :—M. M. Ismail and S. Natarajan, 
JI- ; : 
O. Radhakrishnan and another 


JUDICA- 


Appellants* 
De 
Manickam and others.. Respondents, 
and 
S. Ghettiar and others .. Appellants 


we . à 
Manickam and others .. Respondents. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 65 
(4) (a) —Suit to set aside order of the Gommis- 
sioner of Hindu Religious and Charitable 
Endowment—Scheme settled by Court—Appli- 
cation for amendment of scheme before- Gom- 
-missioner—Amendment by Commissioner—Vali- 
-dity—Scope of section'65 (4) (a,—Commis- 
stoner cannot modify scheme settled by Court. 


-As the language in section 65 (4, (a) of 
the Tamil Nadu Hindu Religious and 
‘Charitable Endowments Act stands the 
‘Commissioner has no power to modify 
vor cancel a scheme on-an application 
made by any person and the power con- 
vferred on the Commissioner has to be 
exercised suo motu only. [Para. 11.] 


The statute has expressly contemplated 
-a particular mode for the exercise of the 
¡power by the Commissioner under section 
‘65 (4) (a). So long as that made has 
not been prescribed, the power itself is 
incapable of being exercised. Having 
regard to the language of the proviso and 
_ :the object sought to be achieved by it, 
ithe prescription of conditions ard restric- 
‘tions is a condition precedent to the exer- 
‘cise of the power itself by the Commis- 
sioner. As far as the proviso ta section 
-65 (4) (a) is concerned, it does not ‘provide 
-merely a mode of exercising the power, 
“but it really constitutes a restriction oc 
«circumscription on the exercise of the 
power itself and, therefore, without there 
‘being the prescription therefor, the power 





** Appeal Nos. 3 and 368 of 1967., 
goth July, 1973. 
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itself is incapable of being exercised. 
Consequently, so. long as conditions and 
restrictions subject to which alone the 
Commissioner can exercise his power have 
not been prescribed, the Commissioner 
cannot exercise the power conferred 
or him under section 65 (4; (a). [Para. 20] 


With reference to a scheme settled or modi- 
fied by a Court, it is always open to the 
affected parties to approach the Court for 
any fresh modification of the scheme. 

j 7 [Para, 30.] 
Cases referred to : 


@: 
Parankusam Rangacharuylu and others vw. 
Pernamitta Venkatanarasimhayya, Trustee of 
Sri Chenna Kesavaswami Temple including the 
minor shrine, Sri Ranganadhaswami situated 
at Pernamitta Village, Ongole Taluk ana 
others, (194S) 1 M.L.J. 200 : A.I.R. 1949 
Mad. 897; M. @ S. M. Railway Co.; Lid. 
v. Municipal Council, Bezwada, I.L.R:. 
1941 Mad. 897: (1941) 2 M.L.J. 189: 
A.I.R. 1941 Mad, 641 ; M. @ S. M. Rail- 
way Go., Lid. v. Municipal Councit, Bezwada, 
71 LA. 113: TLR. (1945) Mad. 1: 
(1944): 2 M.L.J. 25: A.LR. 1944 P.C, 
71 ; Gujarat Electricity Board v. Girdharlat 
Motilal and another, (1969) 1 S.C.J. 364: 
(1969) 1 S.C.R, 589: A.I.R. 1969 S.C, 
267 ; Nazir Ahmed v. -King-Emperor, 71 
M.L.J. 476 : 44 L.W. 583 : 63 LA 372: 
A.LR. 1936 P.C. 253 (2) ; Ballabhdas 
Agarwala v. J: G. Chakravarthy, 1960 
S.C.J. 1048 : (1960) M.L.J. (Crl.) 677: 
(1960) 2 S.C.R. 739 ; Narbada Prasad 
v. Chhaganlal and others, (1969) 1 S.0C.J. 
786 : (1969) 1 S.C:R. 499 : A.I.R. 1969 
S.C. 395; State of Gujarat v. Shantilal 
Mangaldas and others, (1969) 2 S.C. J. 322:: 
(1969) 2 M.L.J. (S.C.) 59: (1969) 2 
An.W.R. (S.C.) 59: A.LR. 1969 S.C. 
634 ; Nemi Chand v. Secretary of State for 
India, (man I.L.R. 34 Cal. 511; The 
Collector of Customs, Madras v. Lala Gopi- 
kissen Gokuldass, (1955) 1 M.L.J. 422: 
A.I.R. 1955 Mad. 187: LL.R. (1955) 
Mad. 1248 ; Dargah Gommittee, Ajmer v. 
The State of Rajasthan and another, (1962) 
1 S.G.J. 583 : (1962) M.L.J. (Crl.) 
321: (1962) 2S.C.R. 265 ; A.I.R. 1962 
S.C. 574 :S. Murugesan v. The Collector 
of North Arcot (Inspector of Panchayats), 
Vellore-cum-Election Authority, North Arcot 
and others, (1966) 2 M.L.J. 290 ; Crawfor 
v. Spooner, (1846) 6 Moore P.C..1°; 
Magor and ‘St. Mellons R.D.C. v. Newport 
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Corporation, (1952) A.C. 189; Gwynne v. 
Burnell, (1840) 7 Cl. & F. 572; Du Pont v. 
‘Mills, Dela, 196 at 1.168 ; O'Connor v. 
Isaass, (1956) 2 Q.B. 288 ; Underhill v. 
Lengridge, (1860) 29 L.J. New Series 
Common Law 65-66. ` 


Appeals ‘against the decree of the Court 
of the Additional Subordinate Judge, 
Erode, dated 7th November, 1966 and 
passed ‘in Original Suit No. 114 of 1964. 


R. G. Rajan, for Appellant. 


K. E. Rajagopalachari, K. Parasaran, The 
Additional Government Pleader |G. Ramo: 
swami), for Respondents. 


The Judgment of the Court was delivered 
by 


Ismail, -5,—These two appeals arise’ -out 
of the judgment and décree of the learned 
Additional Subordinate Judge,’ Erode 
in O.S. No. 144 of 1964. The’ former 
appeal has been preferred’ by-defendan ts 
8 and 4 therein, while the latter appeal has 
been preferred by persons who were not 
parties to the proceedings,’ but whe had 
obtained the permission: of this Court to 
file an appeal against that: “judgment. 


2. The' controversy ‘relates ‘to a Mutt 
called Sri Thiruvalangadu: Immudi. Agora 
Dharma Sivachariar- Ayira “Vysia.. Mutt, 
situate at Nerinjipettai;. ‘Bhavani Taluk, 
‘Coimbatore District..*The history . of 
this suit has been elaborately. set out in the 
judgment: of’ the learned’ Subordinate 
Judge of Erode, dated 24th December, 
1958 in .O:S. No. 155 of” 1956'on: his file. 
‘The plaiatiffs and defendants:2 to 10} in 
the ‘suit are the disciples of the said Mutt 
which is admittedly an ancient institution. 
-The Deputy Commissioner, Hindu Reli- 
gious and; Charitable ‘Endowments, ‘settl- 
ed a scheme for the administration of ‘the 
Mutt in O.A. No. 351 of: 1951. The 
matter was’. taken ‘upon appeal to the 
Commissioner and thén.:to the Subordi- 
nate Judge’s Court, Erode. Finally’ a 
scheme was-settled. by the Subordinate 
Judge’s Court, Erode, by judgment and 
decree, dated 24th- December; 1958. 
Clauses 4 and 6 of this scheme relating -to 
election and representation of the trustees 
are the important provisions’as far-as the 
present'appeals are concerned. Clause 4 
provided that the committee .of trustees 
shall: consist‘ of ‘12 persons. elected from 
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among the disciples ‘residing in the Dis- 
tricts of the Madras State, and of the 
trustees- so elected, one each should- 
represent those residing in each of the 
eleven districts, and the City of Madras” 
as per Schedule A to. the scheme. This’ 
clause further provided that should there 
be no representation from a particular 
district, the orders of the Commissioner 
under Hindu Religious and Charitable. 
Endowments Act should be taken as to 
whether an additional trustee might be 
selected from another district within three 
months from'the election of the other 
trustees. Clause 6 provided that the 
committee .of trustees shall be elected at 
a General Body meeting of ‘the disciples 
convened at Nerinjipet specially- for, this 
purpose and all the: disciples shall ` be 
entitled to participate and vote at -the 
election of- trustees. Subsequent to’ the 
settlement of, this scheme by the Subordi- 
nate, Judge’s Court on 24th December; 
1958, trustees were elected in accordance 
with the scheme and after the expiry of 
their term: of five .years, fresh trustees 


‘were to be elected “on 25th December, 


1964, as per;the publication made by the 
managing trustee. ,, Defendants 2 to {6i in. 
the present ,.suit “filed . an application, 
O.A. No.. 2 of 1964 before the Commis- 
sioner, Hindu Religious and Charitable 
Endowments, ‘for modification of clause 6.. 
The purport "of the modification was that 
instead of the entire body of disciples meet- 
ing at a particular place and electing all 
the 12 trustees, the disciples of the mutt 
residing .in each, district’ shall separately 
elect. one trustee .for,,the district.» The ` 
Commissioner, Hindu. Religious and :Cha- 
ritable ` Endowments, by his order; dated 
11th, August, 1964 in Ĝ.A; No. 2 óf 1964 
allowed .this, amendment. It-is to. set 
aside ‘this order, of the Commissioner: that 
the present suit was instituted by. four 
plaintiffs in a representative capacity 
repcesenting all the disciples of the first 
defendant mutt. Their case; as. put 
forward in the plaint, -was, that the order 
of the Commissioner was liable to be set 
aside on the ground that it -was without 
jurisdiction and that it had been. passed 
‘without giving notice to and without 
hearing all those disciples who were inter- 
ested in.the mutt. . They.also put forward 
the contention that the amendment pray- 
ed for and.ordered by the Commissioner 


Ni 
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will-have the effect of producing a spirit ` 


of parochialism in the administration of the 
mutt. However, defendants 2 to 16° in 
the suit contested this position and put 
forward thé contention that the amend- 
ment was in the interests of the institution 
and was validly made. The 17th defen- 
dant ia the suit, namely,- the Gommis- 
sioner, Hindu Religions and Charitable 
Endowments; Madras, who passed the 
impugned order was subsequen tly implea- 
ded as a party. He merely stated that he 
had jurisdiction to pass the order and that 
he passed the order after complying with 
all the requirements prescribed by the 
Act and -the rules made > thereunder, 
In view of these contentions of the parties, 
the” trial’ Court framed the following 
issues: :— ’ 


(1) “Whether clause 6 of the aiene modi- 
fied by. the Commissioner, Hindu Reli- 
gious and Charitable Endowments (Ad- 
ministration) is liable to be. set aside py 
this Court ? 


(2) Whether the modification made by 
the Commissioner causes irreparable jon 
or damage to the plaintiff ? 


{3) Whether the said modification affects 
the fundamental rights of the disciples 
of the mutt ? aea 


(4,,. Whether the ‘said modification is 
ulira vires of the powers of the ‘Commis- 
sioner ? . - Sip ce : 


{5) Whether ' thë Cnoi Hindu 
Religious - and Charitable Endowments 
(Administration) i is a necessary party 3 ? 


(6) Whether the suit ‘as framed is not 
maintainable -? 


(7) To what reliefi is the plain tte entitled ? 


The following additional issue was framed 
on 8th’ February, ' 1966": S 


( 1) Whether plaintiffs are entitled to sue 
in Tepresentative capacity ? eae : 
l 


The: fai Gourt. held that. ithe Commis: 
siorer shad‘.the power: tọ amend -the 
scheme and that therefore the change 
ordered by. the Commissioner ; cannot -be 
said to- be. ultra- vires: the power; of the 
Commissioner. However, he decreed,:the 
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suit and set aside the order -of the Com- 
missioner on two: grounds. One was 
that there was absolutely no evidence ‘to 
show that the Commissioner passed the 
impugned order after giving natice to all 
the disciples of the mutt who were interest- 
ed in the administration of the mutt. 
He also accepted the case of the plaintiffs 
in the suit that the amendment would 
introduce a spirit of parochialism and 
instead of promoting integration, it will 
actually lead to disintegration. In view 
of this conclusion, the learned Additional 
Subordinate Judge, on 7th November. 
1966 decreed, O.S. No. 144 of 1964 and 
set aside the. order of the Commissioner 
referred to already. ‘It is against this 
judgment and decree of the lower Addi- 
tional Subordinate Judge the present two 
appeals have been pretored as . pointed 
out already. 


g. Weare clearly of the opinion that the ` 
appeals have to be dismissed. ; As we have 

pointed out already, one. of the points 

urged before the learned Additional Sub- 

ordinate Judge was-that.the order .of the 

Commissioner was ulira vires his, powers; 

in other words, the Commissioner had no 
jurisdiction to pass the order in question. 

While agreeing with the conclusion of the 
learned Additional Subordinate Judge 

that the impugned order of the Gommis- 

sioner has to be set aside as it was passed 

without giving any opportunity whatever 
to the affected parties, we are further .cf 
the view that the Commissioner had -no 

jurisdiction whatever to pass the impugned 

order in question and the learned Sub- 
ordinate Judge really erred in holding 

that the Commissiorer had the jurisdic- 
tion. We have come to this conclusion 

for three different reasons. Each one of 
them is adequate to nullify: the onder of 
the Comimissiorer. : 


4» ‘Before, we indicate our reasons: ‘for the 
conclusion ,we. have arrived it is desir able 
to set out the relevant statutory. provisions 
themselves. .. Section 64-.of the Tamil 
Nadu Hindu Religious Charitable -and 
Endowments Act (XXII of 1959) herein- 
after referred to as. the Act provides. for 
settlement of schemes-and- modification 
or" cancellation of schemes by the Deputy 
Commissioner ;in respect of a temple or 
a specific endowment attached «to a 
temple::-,Similarly section . 65° of.-,. the 
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Act provides for settlement or modi- 
fication or cancellation of schemes 
by the Commissioner in respect of a 
mutt or a specific endowment attached 
to’a-mutt. Section 65 (1) which deals 
with the settlement of a scheme for the 
first time by the Commissioner is as 
follows :— 


65 (1). When the Commissioner has 
reason to believe that in the interests 
of the proper administration of a math 
or a specific endowment attached tc 
. a math, a scheme should-be' settled fer 
. the math or the specific endowment 
attached to a math or when not less 
than five persons having interest make 
as application in writing, statin% 
that in the interests of the proper ad- 
ministration of the math or the specitc 
endowment attached to the math, a 
scheme should be settled for it, the 
Commissioner shall consult in the 
prescribed manner the trustee and the 
persons having interest, and if, after 
such consultation, he is satisfied that 
it is necessary or desirable to do so, 
he shall by order, settle a scheme of 
-administration for the math or the 
- specific endowment attached to the 
math.” 2 


Section 65 (4) (a) of the Act deals with 
the cancellation or~ modification of a 
scheme and it is this power the Com- 
missioner has purported to exercise in 
the present case. Section 65 (4) (a) 
along with the proviso is as follows :— 


"65 (4) (a).—The Commissioner may, 
at any time after consulting the trustee 
by order, modify or cancel any scheme 
in respect of a math er ə specific 
endowment attached toa math and in 
force and settled under sub-section (1) 
or any scheme in force settled or modi- 
fied by the Board under the Madras 
Hindu Religious Endowments Act, 
1926 (Madras Act II of 1927), or 
“deemed to have been settled under that 
Act or any scheme in force settled 
or- modified by the Commissioner 
under this Act or any scheme in force 
‘settled or: modified by the Court in 
` a suit under sub-section (1)-of section 70 
‘or an appeal under ‘sub-section (2) 
J of-that section or any'such scheme in 
force deemed to have been settled or 
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modified by the Court under clause (a) 
of sub-section (2) of section 118: 
Provided that such cancellation or 
modification of a scheme in force set- 
tled or modified by the Court in a 
suit under sub-section (1) of section 70 
or on an appeal under sub-section (2) 
of that section or of a scheme in force: 
. deemed to have been settled or. modified 
by the Court under clause (a) of sub- 
section (2) of section 118 shall be made- 
only subject to such conditions ard 
restrictions as may be prescribed.” 


5. With reference to these statutory pro~ 
visions, rules have been framed by the 
Government by G. O. No.- 4851,. 
Revenue, dated 26th November, 1960. 
Rule 2 deals with the procedure. to be: 
followed by the Deputy Commissioner 
under section 64 of the Act. Rule 3, 
also applies to the same case. Rules 5- 
and.6 alone are relevant in this context,. 
with reference to the power of the Com-- 
missioner under section 65 of the Act.. 
The said rules are as follows :— 


“5, The.consultation required under 
sub-sections (1), 4 (a) and 4 (by of sec- 
tion 65 shall be mare in the following- 
manner ‘— 5 


(a) When the Coramissioner proposes. 
on his own motion to take action under ’ 
sub-section (1) or 4 (a) or 4 (b) of sec-- 
tion 65 or where an application under 
sub-section (1)'is received by him, he- 
shall give notice of his proposal or of the- 
application, as the case may be, to the- 
trustee or the trustees and the persons. 
having interest calling upon them to. 
submit any representations they may- 
wish to make before a‘date ta ‘be 
specified in such notice which shall not- 
be less than two months from the date- 
of its issue. 


(b) If, after considering the- objections 
or suggestions, if: any, received by- 
him, he has reastn to believe that a 
scheme should be settled, modified 
or cancelled, he shall give notice ta. 
the trustee or. the trustees and the per-- 
sons having interest, of bis intention 
to settle, modify ‘or cancel a scheme 
of administration for the math-or a. 
specific endowment attached to a math. 
and call upon them to -submit-in- 


l; 1 
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writing any objections or suggestions 
they ` may wish to make before the 
date specified in such notice for“an 
enquiry. 


(e) The notice under sub-rules (a) 
and (b) shall be sent by registered post 
. to the trustee or the trustees concerned. 
A copy of the notice shall be affixed 
on the notice board or front door of ‘the 
math and in the case of a specific 
endowment attached to a math.on the 
notice board or front door of the 
math to which the specific endowment 
is attached, on the notice board of 
the office of the Deputy Commissioner 
and on the notice board of the office 
of the Assistant Commissioner, within 
whose division the math is situate, 
‘and on the notice board of the muni- 
cipal council including the Corpora- 
tior: of Madras or village chavadi 
concerned, Such affixture shall be 
deemed to be sufficient intimation to 
persons having interest. All represen- 
tations submitted in time by the trustee 
or the trustees and the persons having. 
„interest shall be taken into considera- 
‘tion by the Commissioner in settling, 
_modifying or cancelling the scheme.” 


6. While considering the modification 
or cancellation of a scheme in force settled 
or modified by the Court in a suit under 
sub-section (1) of section’ 70 or on an 
appeal under sub-section (2) of that 
section or of a scheme in force deemed 
to have been settled or modified by the 
Court under clause (a) of sub-section (2) 


of section 118, the Commissioner ‘shall’ 


give notice of the modifications or rea- 
sons for the cancellation proposed by 
him to the trustee or the trustees and the 
persons having interest calling upon them 
to submit any representations they may 
wish to make before a date to be specified 
in such notice which shall not be less than 
two mon ths.” ; 


A` scrutiny of the language of. the sta- 
tutory provisions will clearly show that 
the Commissioner has no power to’ pass. 
the impugned order for the following 
reasons : ' a 


(1) Clause (a) of sub-section (4) of 
section 65 does not enable the Com- 
“missioner to take action ‘under that 
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section on the application of any parti- 
‘cular party. © 


(2) The proviso tosection 65 (4) (a) con- 
templates the Commissioner exe: cising- 
. his powers under clause (a) of sub- 
section (4) of section 65 only subject to 
such conditions and restrictions as. 
may be prescribed by the Govern- 
ment and in this case admittedly to. 
- such conditions and restrictions have 
been prescribed by the Government 
and therefore the Commissioner is in- 
capable of exercising his powers under 
` clause (a) of sub-section (4) of section 65: 
in respect of a scheme covered by’ the 
said proviso in the absence of any such 
“conditions and restrictions prescribed 
by the Government. ie 


(3) As the language of clause. (a): of 
_ sub-section. (4) of section 6, stands, 
` the Commissioner has no power to 

modify'a scheme settled: by a Court 

under the Madras Hindu Religious. 
and' Charitable Endowments Act 

(XIX -f 1951). - l 


7. As:we" have’ pointed out already, 
any one of”the above grounds will: be 
sufficient to invalidate and nullify, the 
impugned: order passed by the Com- 
missioner, ‘since each one of them goes. 
to the root of the jurisdiction of the Com- 
missioner. As far as the first ground 
is concerned, the contrast between the 
language of section 65 (1) and section. 
65 (4) (a) will clearly show that either 
deliberately or by oversight no provision 
whatever has been made in clause (a) 
of sub-section (4) of section 65. for the 
Commissioner taking action on an appli- 
cation of a particular party. Mr. R, C: 
Rajan, learned Counsel for the appellants, 
repeatedly contended that - whenever 
power has ‘been conferred in as wide 
terms as has ‘been done in clause (a\ of 
sub-section (4) of section 65, it is rea- 
sonable to construe the provision so-as. 
to imply that the Commissioner can act 
éither suo motų or onapplication of parties. 
We are unable to-accept: this argument 
for more than‘one reason. ‘If the power 
of the Commissioner has been expressed’ 
in wide terms in an independent pro- 
vision, there-may be some scope for: the 
advancement of this argument. As a 
matter of fact, in this very Act itself there 
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are other provisions from which such a 
power can be inferred. There is sec- 
tion 21 of the Act conferring on the Gom- 
missioner the power of superintendence. 
Sub-section (1) of that section states : 


“The Commissioner may call for and 
examine the: record of any Deputy or 
Assistant Commissioner, of any Area 
‘Committee, or of any trustee of a re- 
ligious institution other’ than a math 
-or a specific endowment attached to a 
math in respect of. any proceedirg 
ander this Act (not being a proceeding 
in respect of which a suit or an appeal 
to a Court is provided by this Act), 
. to satisfy himself as to.the regularity 
of such proceeding or the;correctness, 
legality or propriety of any decision 
or order passed therein.” - 


“The power has beer couched in the most 
general terms as is generally done: with 
regard to`an, authority ;who exercises 
general powers of — supericterdence. 
‘Consequently, simply as a matter of 
construction, though sub-section (1) 
-of section 21 of the Act does rot expressly. 
state whether the power should be ex- 
ercised suo motu or on application it 
-can be easily held that the power can 
‘be exercised in both the contingencies,. 
That is made clear by sub-section (7) 
of that section itself which states that. 
‘every application to the Commissioner 
` for the exercise of his powers under this 
section shall be preferred within three 
months from the date on which the order 
‘or proceeding to which the , application. 
relates was communicated to the appli- 
«cant. Similar isthe language contained 
in sectior, 114 of the Act dealing with the 
power of the Government to call for 
and examine the record of the Com- 
missioner or any Deputy Commissioner 
or Assistant Commissioner or any -trustee 
for the purpose of satisfying itself as to 
the regularity of such proceeding or the 
correctness, legality .or propriety of. any 
decision or order passed therein. In 
‘these pravisions the statute itself has used 
-different language, when .a wide power 
-of superintendence has been conferred 
-on a designated authority and the manner 
of exercise of that power has to be, in- 
‘ferred from, the width ‘of. the language. 
‘itself... Notwithstanding ‘the , wide lar- 
:puage, each one of the above twe sections 
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actually and expressly refers to the con- 
cerned authority exercising his power, 
also an application made by parties. 


8. As against this, the contrast between 
the language in section 65 (1) and 65 (4) 
(aj is sig ificant. Ir section 65 (1), the 
statute expressly contemplates not less 
than five ‘persons having interest in the 
math or the specific endowment attached 
to a'math making an application in 
writing stating that in the interests 
of the proper administration of the math 
or the specific endowment attachzd to 
the math, a scheme should be settled 
for it. On the other hand, as’ far as 
clause (a) of sub-section (4) of section 65 
is concerned, a similar provision is absent. 
In view of this contrast between sub- 
section (1, and clause ía) of sub-s¢ction 
(4) occurring in the same section,’ it is 
not possible for us'to hold that ‘the power 
under the latter provision can be ex- 
efcised on application by somebody else. 
Even ‘assuming that’it is open to us to 
construe the scope of the power in clause - 
(a) ‘of sub-section (4) of, section 65 as 
one capable of being exercised either 
suo motu or on application, a question 
may possibly arise,.as to by whom, an, 
application should be made. .Are , we 
to import wholesale into clause, (a) of 
sub-section (4), the provision contained 
in sub-section (1), namely, that an appli- 
cation should be made by not less than 
five persons having interest in the insti- 
tution concerned ? In the absence of a, 
spécific piovision to that effect, we are 
unable to introduce into clause (a) of 
sub-section (4) of section 65, the contin- 
gency as well as the restriction con- 
templated in sub-section (1) of section 65. 
It may be that if the attention of the 
Legislature was drawn to this aspect, the. 
Legislature might have made a different 
provision is clause (a) of sub-section (4) 
of section 65. It might have insisted 
on an application being: made ‘by -not. 
less than five persons--having interest in 
the institution or.it-might have provided 
that an application for. cancellation or 
modificatior of a scheme as distinct from- 
the one for settlement of a scheme, should 
be made by any person interested: in 
the math or’ the specific ‘éndowment 
attached ta.the math. In the absence of 
express provision, it will not be apen to 
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the Court to speculate upon as to what 
provision the. Legislature should have 
made, if the attention of the legislature was 
drawn to this aspect of the matter. 


2 Mr. R. G. Rajan drew our attention 
to the schedule contained in the 
Act relating to the Court-fee payable 
amder the Act with reference to section 
104 of the Act. The relevant entry 
in this schedule is as follows : 


Section Description of document -Proper fee 


65 (4)(a@) Application to modify 
or cancel scheme 

settled under section 

65 (1) or deemed to i 

have been so settled. Rs. 25.” 


From this Mr. Rajan wanted us to- infer 
that the Legislature contemplated an 
application under section 65 (4) (a) of 
the Act. We are unable to accept this 
argument. Simply because the schedule 
included an entry as referred to above, 
on the assumption that the Legislature 
has already provided for in section 65 (4) 
(a) of the Act for the Commissioner ex- 
ercising his power on an application, 
‘we cannot come to the conclusion that 
section 65 (4) (a) itself confers power on 
the Commissioner to take action on 
application. We have already indicated 
that one great difficulty in accepting 
this argument will be as to the competency 
or eligibility of the persons who can prefer 
such an application under section 65 (4) 
{a) of the Act. “As a matter of fact, the 
entry immédiately preceding the above 
entry in the schedule is one relating ‘to 
section 65 (1) and it is as follows : 


Section Description of document - Proper fee 


65 (1) Application for settle- 
ment of scheme by the | . ` 

Commissioner. - - Rs. 50.” 
“This entry provides for payment of Court- 
fee of Rs. 50 while the entry relating to 
section 65 (4) (a). provides for payment 
of Court-fee of Rs. 25. Consequently, 
with reference to these two entries, it is 
clear that the Legislature itself intended 
to treat these two differently and not on 
the same’ footing. This: is yet ‘another 
reason for not impo-ting wholesale into 
clause (a) of sub-section (4) of section 65, 
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the provisions contained in sub-section (1) 


-of section 65 of the Act. 


10. As against this, we can also see that 


the rules referred to already merely pro- 


ceed on the basis of there being no pro“ 
vision ‚for anybody applying under sec- 


‘tion 65 (4) (a) of the Act. ‘The very 


language of the rules refers to an applica- 
tion only under section 65 (1) and not to 
an application under section 65 (4) (a) 
of the Act, even though the rules cover 
the matters dealt with under section 65 (1) 
as well as under section 65 (4) of the Act. 
We may also point out in this connection 
that rule 6 which we have extracted cor- 
responds to rule 3 dealing with procee- 
dings before the Deputy Commissioner 
under section 64 of the Act, and the said 
rule, whether it'is rule 6 or rule 3, -ïs 
really redundant and does not serve 
any purpose, whatever. Except for re- 
ferring to a scheme settled or modified 
by a Court, these rules do not make any 
provision other than what is already con- 
tained in rules 5 and 2 respectively. 
However, that is beside the point. 


11. For the reasons indicated by-us, we 
are of the opinion that as the, languaae 
in clause (a) of sub section (4) of section 
65 stands, the Commissioner has no power 
to modify or cancel a scheme on an appli- 
‘cation made by any person and the power 
conferred on th Commissioner has to be 
exercised suo motu only. ` 


I2 As far as the second ground is 
concerned, that flows directly from the 
proviso to clause (a) of sub-section (4) 
of section 65 which we have already 
extracted. The said proviso expressly 
states that the cancellation or modifica- 
tion shall be made only subject to such 
conditions and restrictions as may be 
prescribed. We are clearly of the 
opinion that the use of the word, “only”? 
has qualified and restricted the exercise 
of the power by the Commissioner ard - 
consequently so long as conditions ard 
restrictions are not prescribed, the Com- 
missioner cannot exercise the power. 
One of the meanings of the word, “only” 
as contaired in the Shorter - Oxford 
English Dictionary is, ‘ĉas opposed to any 
other” and that. meaning alone is re- 
levant in the present context. If that 
is so, - so long as such conditions or res— 
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trictions have not been prescribed by 
the Government, the Commissiorer can- 
not exercise the power conferred on him 
under clause (a) of subsection (4) of 
section 65. This specific provision COD- 
tained in the enactment is easily under- 
standable. The Commissioner is a 
creature of the statute and he is exercising 
the powers and furctions conferred 
upon him. Section 9 of the Act deals 
with the appointment of the Comis- 
sioner. Clause (a) of sub-section (2) 
of that section provides that the appoirt- 
ment to the post of Comrrissioner shall 
be (i) by transfer fram among the mem- 
bers of the Madras State Higher Judicial 
Service or of the Madras State Judicial 
Service or of any other service, or (zz) 
by promotion from Deputy Commissioner, 
or (tz) by direct recruitment. Similarly, 
clause (b) of sub-section (2) deals with 
the appointment of Deputy Commissioners 
and it provides that the appointment 
to the post of Deputy Commissioner shall 
be (i) by transfer from among the meni- 
bers of the Madras State Judicial Service 
or of any other service, or (ii) by pro- 
motion from Assistant Commissioners, 
or (iii) by direct recruitment, or (iv) 
by agreement or contract. We are re- 
ferring to the appointment of Deputy 
Commissioner for the simple reason that 
under section 64, the Deputy. Com- 
missioner is exercising the very same 
powers with reference to a temple and 
a specific endowment attached to a 
temple, as the Commissioner is ex- 
ercising powers under section 65 with 
reference to a math or specific endowment 
‘attached to a math. Consequently, in 
the statvtory provisions themselves, there 
is no- minimum qualification prescribed 
for the Commissioner or the Deputy 
Commissioner. Under these .circums- 
tances, it is natural for the Legislature 
to be anxious about the exercise cf the 
powers of the Commissioner and the 
Deputy Commissioner in respect of schemes 
settled or modified by the Court, being 
controlled and guided. Schemes set- 
tled or modified by a Court may mean 
any scheme settled by a subordinate 
Court upto the Supreme Court , which is 
the highest Court in the country. It 
could not have been in the contemplation 
of the Legislature to give a carte blanche 
to a Commissioner or Deputy Commis- 
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sioner under the Act to deal with a scheme 
settled by such a Court in any manner 
he pleases. As a matter of fact, the' power 
conferred by clause (a) of sub-section (4) 
of section 65 not merely deals with the 
power to modify a scheme but even to 
cancel a scheme. The exercise of the 
power to cancel a scheme settled by a 
Court will amount to the reversal of a 
decree of the Court itself. The Legis- 
lature could not have lightly contemplated 
an officer functioning under the Act. 
reversing a decree of the highest Court 
of the land and it is in view of this alone, 
the Legislature has provided for specific 
restrictions and guidelines for the exer- 
cise of the power by the Commissioner 
with reference to a-scheme settled by a 
Court to be prescribed by indicating: 
the circumstances under which alone the 
Commissioner will be justified in either 
modifying or cancelling a scheme set- 
tled or modified by a Court. That we 
are pointing out with regard to the Com-. 
missioner will apply to the Deputy 
Commissioner also under section. 
64 (5) (a) of the Act. Therefore, we are 
clearly of the opinion that it was the 
definite intention of the Legislature that 
the power of the Commissioner under 
section 65 (4) (a) of the Act should be 
a restricted power and should not be 
an unguided power and that power can. 
be exercised only under the conditions. 
and restrictions prescribed by the Go- 
vernment which would certainly take 
note of the fact that the Commissioner- 
may be dealing with or interfering with. 
a scheme settled by the highest Court 
of the land. Therefore, simply as a matter 
of construction of the specific statutory: 
provision contained in the Act, against 
the background indicated above, we 
have come to the conclusion that the 
power conferred upon the Commissioner 
having regard to the proviso to 
section 65 (4) (a) , cannot be exercised’ 
by him, unless conditions and restrictions 
have been prescribed in this behalf for 
the purpose in question. We are forti- 
fied in our conclusion by certain decided 
cases as well, 


13. The decision in Parankusam Rangachar-- 
yulu and others v. Pernamitta Venkatanara- 
simhayya, Trustee of Srv Ghenna Resavaswami 
Temple including the minor shrine Sri 
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Ranganadha- swami situated at Pema- 
mitta Village, Ongole Taluk and others! 
dealt with a case falling within the 


scepe of section 78 of the Madras Hindu 
Religious Endowmerts Act (II of 
1927). Thatsection provided for a trustee 
approaching the Court. for recovery of 
possession of the properties belonging 
to the temple and the applicant for the 
purpose producing an order of appoint- 
ment. Where the application is for pos- 
session of the property, he will have to 
praduce a certificate issued by the Hindu 
Religicus and Charitable Endowments 
Board in such manner as may be prescribed 
setting forth that the property in question 
belongs to the math, temple or specific 
endowment concerned, In the case which 
‘came up before this Court, the Govern- 
ment who had ta prescribe the form of 
the certificate, had not made rules pres- 
cribing the, said form. Consequently, 
the Board gave its certificate on a form 
evolved by itself and when the trustee 
applied for delivery of possession on 
production of such a certificate, this 
Court came to the conclusion that the 
power of the Board to grant a certificate 
could not be exercised without the form 
being prescribed therefor, The Bench 
of this Court held : . 


“ The Board has no power of issuing 
a certificate by itself either under this 
section or any other provision of the 
Act. The power is to issue a certi- 
ficate in the manner as may be pres- 
cribed and not the power to issue a 
certificate, the form of which may 
or may not be prescribed by the 
Government. The non-exercise of 
the power of prescribing the form by 
the provincial Government would not 
confer such power upon the Board as 
was contended on behalf of the res- 
pondents. The Board has no rule 

making power and cannot prescribe 
the form. No hardship is caused by 
the delay on the part of the Provin- 
cial Governmect in framing the rules, 
as it is open to the trustees to recover 
possession by suit instead of an appli- 
cation under ‘section 78.” 
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The Bench itself considered a -decision 
of this Court in M. and S. M. Railway 
Company Limited v.. Municipal Council, 
Bezwada!, and the judgment of the 
Privy Council on appeal therefrom 
in M. and S. M. Railway Company Limited 
wv Muniapal Council, Bezwada* and 
distinguished the same from the case 
before them. 


I4. . The decision of the Supreme Court 
in Gujarat Electricity Boara v. Girdharlal 
Motilal and another® dealt with the scope 
of section 6 (1) (a) of the Electricity Act, 
1910 as amended in 1959. That section 
provided: 


` «Where a license has been granted. 
to. any person not being a local 
oa ibaa the State Electricity Board. 


(a) in the case of a license granted be- 
fore the commencemert of the Indian. 

` Electricity (Amendment) Act, 1959 
on the expiration of each such period. 
as is specified in the licence.......... 
have the option of purchasing the 
undertaking and such option shall be 
exercised by the State Electricity 
Board _ ‘serving upon the licensee a 
‘notice in writing of not Jess than one 
year requiring the licensee to sell the 
undertaking to it at’the expiry of the 

- relevant period referred to in this sub- 
section,” er 


In that particular case, the notice issued. 
by the State Electricity Board was in 
the following terms : 


“ Dear Sir, 


In exercise of the powers conferred 
on the Gujarat Electricity Board by 
virtue of section 71 of the Electricity 
(Supply) Act, 1948, read together 
“with section 6 of the Indian Electricity: 
Act, 1910, as amended by the Indian. 
Electricity (Amendment) Act, 1959 
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(XXXII of 1959) this is to give you 
notice that the Gujarat Electricity Board 
-has decided to exercise and shall ex- 
ercise the option of purchasing your 
undertaking on grd January, 1963, 
the date on which the license granted 
to you by the Government of Baroda 
expires. The receipt of this -notice 
‘may please be acknowledged. 


Yours faithfully, 


Sd. Secretary the Gujarat Electricity 
Board.” 


The Supreme Court. held : : 


“These provisions confer a power on the 
‘State Electricity Board te purchase the 

roperty of the licensee but that right can 
$e exercised only in the manner provided 
an the Act and not in any other way. 
It must be remembered that the pro- 
visions in question empower the- State 
Electricity Board to interfere with the 
property rights of the licensee. There- 
‘fore such a power will have to be strictly 
construed.. The legislature has prescribed 
a mode for the exercising of that power 
and hence that power can be exercised 
only ia that manner and in no other 
manner. See Nazır Ahmad v. King 
Emperor!, and Ballabhdas Agarwala v. 
Jj. G. Chakravarty®, Before the option 
to purchase the undertaking can be ex- 
ercised, the State Electricity Board 
must call upon the licensee by means of 

a notice in writing within the period men- 
Umati in section 6 (1) to sell the under- 
taking to it on the expiration of the period 
for which license was given. 


-< The impugned notice does not re- 
quire the licensee to sell the under- 
taking. It merely notifies the res- 
pondent that the appellant Board has 
decided to exercise and shall exercise 
the optioń of purchasing the respon- 
‘ «dents? undertaking on 3rd January,1963, 

‘the date on which the licence granted 
to him by the Government of Baroda 
` expired.” 

The decision of the Supreme Court in 
Narbada Prasad v. Chhaganlal and others®, 
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dealt. with the provisions contained in 
section 33 (5) of the Representation of the 
People Act, 1951. That section re- 
quired that where the candidate is an 
elector of a different constitvency, a copy 
of the electoral roll of that constituency 
or af the relevant part thereof or a cer- 
tified copy of the relevant entries in 
such roll shall, unless it has been filed 
along with the nomination paper, be 
produced before the returning officer 
at the time of scrutiny. In that case the 
candidate did not produce a copy of the 
electoral roll of that constituency on 
the date of the nomination; nor did he 
produce a copy on the date of scrutiry. 
However, he produced a certificate 
from an officer, who it is not proved to 
the satisfaction of the Court, had the 
authority ta issue a certified copy of the 
electoral roll. He also added an affi- 
davit of his own, in which the gist of 
the entry was given. The Supreme Court 
held that there was no Tron with 
the provision of section 33 (5) of the Re- 
presentation of the People Act and there 
was no power in the Court te 
dispense with this requirement. In that 
context, the Supreme Court observed : 


“Tt is a well-understood rule of law 
that if a thing is to be done in a parti- 
cular manner it must be done in that 
manner or not at all. Other modes 
of compliance are excluded.” 


The same view is reiterated by the 
Supreme Court in State of Gujarat v. 
Shantilal Mangaldas and others}, wherein 
it stated that it is a settled rule of inter- 
pretation of statutes that when power 
is given under a statute to do à certain 
thing in a certain way the thing must be 
done in that way or notat all. 


15» On the other side, there are certain 
decisions, 

16. Nemi Chand v. Secretary of State for 
India*, dealt with the scope of the power 
Collector of Customs to detain goods 
imported contrary to the provisions 
of the Customs Act. The argument that 
was advanced before the Court was that 
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the Collector had no power to detain 
the goods, as no regulations had been 
framed by the Governor-General in 
Council under sub-section (2) of section 
19-A of the Act. The learned Judges 
held that the pawer of detention: was 
clearly implied by section 19-A of the 
Act, apart from the positive werds of 
section -18 that no goods of the class 
specified were to be brought into British 
India and that . consequently the ena- 
bling power giver to the Governor- 
General-in-Council to frame regulations 
_ cannot override the prohibiting language 
of section 18 or the implied power of 
detention under section 19-A. -- 


17. To the same effect, with regard to 
the same provisions, is the observation 
of this Court in the Collector of Customs 
Madras v. Lala Gopikissen Gokuldass}, 
The learred Judges stated: 


““Jt is admitted that no regulations 
have been framed under this enact- 
ment touching the manner of and pro- 
_ cedure for confiscation and the argu- 
ment of Mr. Gopalaratnam is that the 
power conferred by sections 19, 167 
(8) and 183 of the Act cannot be exer- 
cised except in conformity with the 
regulations to be framed and in their 
absence cannot be exercised at all. 
We are ucable to accept this conten- 
tion, The power in section 19-A (a) 
“is an enabling power and the framing 


_ of the regulations cannot be read as-a- 


condition precedent to bringing into 
operation the powers and authority 
of the Customs Officers under sections 
19, 167: (8) and 183. Of course if re- 
gulations have been framed the deten- 
tion and ` confiscation would have to 
be effected in conformity with them 
but it is not as if these regulations 
bricg into’ operation the power to 
detain . or to confiscate if there is a 
violation of an impart control noti- 
fication.” 


18. The Supreme Court in the Dargah 
Committee, Ajmer v. The State of Rajasthan 
and another*, had to deal with a similar 
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argument, with reference to the pro- 
visions contained ir section 234 of Ajmer 
Merwara Municipalities Regulation, 
1925. The point is dealt with in para- 
graph 7 of the judgment and from that 
it appears that rules had not been framed 
under the Regulations and so no forme 
had been prescribed for making a de- 
mand under section 222 (1). The argu- 
ment before the Supreme Court was that: 
the proceedings under section 234 taken 
against the appellant therein were in- 
competent because a demand had not: 
been made by the second respondent on. 
the appellant in the manner prescribed 
by rule as required by section 234 ard 
unless rules were framed and the form: 
of notice was prescribed for making a. 
demard under section 222 (1).no demand 
can be said to have been made in the 
manner prescribed by rules and so an. 
application cannot be made under sec- 
tion 234. The Court held that if the 
rules are not prescribed then all that can 
be said is that there is no form prescribed 
for issuing a demand notice and that does: 
not mean that the statutory power con- 
ferred on the Committee by section 222 
(1) to make a demand is unenforceable. 
The exact language of the relevant provi- 
sions is not extracted in the judgment off 
the Court. 


1g. The last of the decisions to which: 
our attention was drawn is that of a Bench 
of this Court in S. Murugesan v. The Gole 
lector of North Arcot (Insbector of Panchayat), 
‘Vellore-cum-Election authority, North Arcot 
and others, That decision dealt with a 
case under section 16 of the Madras. 
Panchayats Act, 1958, which: was as 
follows : i ; 


“ For the purpose of electing members: 
to a panchayat, the Inspector skall 
after corsultirg the panchayat, if any,. 

- by notification, divide the village or 
town into wards and determine the 
number of members to be returred by 
each ward in accordance with such 
scale as may be prescribed,” 


Ir` that case the argument was that since 
no rules were framed prescribing the scale 
for the representation of the wards, the 
Inspector could not exercise his power,at 
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call, for dividing the village or town into 
wards and determining the number of 
members to be returned by each ward. 
‘This Court held that the power is an 
enabling one and the fact that the Govern- 
ment had not framed any rule did not 
take away the power the Inspector had 
under the specific provisions contained 
‘in the Act. 


jao., In our opinion, as far as the present 
‘case is concerned, the statute has expressly 
‘contemplated a particular mode for the 
exercise of the power by the Commissioner 
under section 65 /4) (a). So long as that 
{mode has not been prescribed, the power 
fitself is incapable of being exercised. 
jHaving regard to the language of the 
‘proviso and the object sought to be achiev- 
ted by it, we are of the opinion that the 
\prescription of conditions and restrictions 
iis a condition precedent to the exercise 
of the power itself by the Commissioner. 
As a matter of fact, we may go a step 
further and state that as far as the proviso 
to clause (a) of sub-section (4) of section 
65 is concerned, it does not provide merely 
a mode of exercising the power, but it 
really constitutes a restriction or circum- 
scription on the exercise of the power itself 
jand therefore without there being the 
prescription therefor the power itself is 
jincapable of being exercised. Conse- 
quently, we are of the opinion that so 
long as conditions and restrictions subject 
{to which alone the Commissianer can 
exercise his power have not been pres- 
{cribed,.the Commissioner cannot exercise 
jthe power conferred on him under clause 
Ja) of sub-section (4) of section 65 of the 
“Act. 

‘ax. As far as the third ground is con- 
‘cerned, we shall have now to extract 
clause (a) of section 118 (2) of the Act 
which is as follows : 


“118 (2) (a). Notwithstanding the re- 
peal of the said Act by the Hindu Reli- 
gious and Charitable Endowments Act, 
1951 by sub-section (1), all rules made, 
‘or deemed to have been made, notifica- 
tions or certificates issued or deemed 
to have been issued, orders passed or 
«deemed to have been passed, decisions 
made or deemed to have been made, 
proceedings or action taken or deemed 
-to have- been taken, schemes settled 
ar deemed to have been settled and 
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things done or deemed to have been 
done by the Government, the Commis- 
sioner, a Deputy Commissioner, an 
Area Committee or an Assistant Com- 
missioner under the said Act, shall, in 
so far as they are not inconsistent with 
this Act, be deemed to have been made, 
issued, passed, taken, settled or done 
by the appropriate authority under 
the corresponding previsions of this 
Act, and shall have effect accordingly.” 


It will be seen immediately that clause (a) 
of section 118 (2) makes elaborate provi- 
sions with regard to the rules, notifications, 
certificates, orders, decisions, proceedings, 
and schemes that were made, issued, 
passed, taken, or settled under the provi- 
sions of the Madras Hindu Religious and 
Charitable Endowments Act, 1951. The 
most significant thing to be noticed in 
clause (a) of section 118 (2) is that it 
makes no reference whatever to schemes 
settled or deemed to have been settled by 
a Court. However, under an erroneous 
assumption that section 118 (2) (a) dealt 
with schemes settled or modified or deem- 
ed ta have been settled or modified by a 
Court, sectior 65 (4) (a) proceeded to con- 
fer power on the Commissioner to cancel 
or modify such scheme itself. A reading 
of section 65 (4) (a) will give an impression 
that the Legislature assumed that section 
118 (2) (a) dealt with a scheme settled or 
modified by a Court. On the other hand, 
actually section 118 (2) (a) does not deal 
with a scheme settled or modified by a 
Court at all. Under such circumstances, 
the question for consideration is, whether 
it is open to this Court to supply the omis- 
sion which the Legislature has made in 
section 118 (2) (a) of the Act. We are 
clearly of the opinion that it is not open 
to this Court to supply the omission and 
thereby hold that the Commissioner has 
got power to cancel or modify even a 
scheme settled or modified by a Court 
under the earlier Act. | 


22. The general rule of construction in 
this behalf has been stated by Maxwell 
on the Interpretation of Statutes, Twelfth 
Edition, at page 33 as follows : 


“ It is corollary to the general rule of 
literal construction that nothing is to 
be added to or taken from a statute 
unless there are adequate grounds. to 


tf 


aiy 


justify the inference that the legislature 
intended somethizig which it omitted to 
express. Lord Mersey said: ‘It is a 
wrong thing to read irto an Act of 
Parliament words which are not there, 
and in the absence of clear-necessity it is 
a wrong thing to do.’ ‘We are not 
entitled °, said Lord Loreburn, L.G., 
“to read words into an Act of Parlia- 
ment unless clear reason for it is to be 
found within the four ‘corners of the 
Act itself.’ A case not provided for in 
a-statute is nat to be dealt with merely 
because there seems no good reason 
why it should have been omitted, and 
the omission appears in corsequence ta 
have been unintentional.” 


The following passage in Craies on Statute 

‘Law, Seventh Edition, at pages 70-71, 

willindicate the position in greater detail: 
“The Judges may not wrest the 
language of Parliament even to avoid 
an obvious mischief 
In Crawford v. Spooner?, the Judicial 
‘Committee said : 


t We cannot aid the legislature’s defec- 
tive phrasing of an Act, we cannot add 
and amend, and, by construction, make 
up deficiencies whicb are left there.’ 
In 1951, in Magor and St. Mellons R.D.C 
v. Newport Corporation® it was held by 
the House of Lords that a Court has 
no power to fill any gaps disclosed in. 
an Act. To do so would be to usurp 
the function of the legislature. i 


eesosa sossosoos 


2g. In other words, the language of Acts 
of Parliament, ‘and more especially of 
modern Acts, must neither be extended 
beyond its natural and proper limits, 
in order to supply omissions or defects, 
nor strained to meet the justice of an 
individual case. ‘If’, seid Lord 
Brougham, in Gwynne v. ‘Burnell®, we 
depart from the plain and obvious 
meaning on account of such views (as 


those pressed in argument on 43 Geo. 3 


c. 99), we do not in truth construe the 
Act, but alter it. We add words te it, 
or vary the words in which its provisions 
are couched. We supply’ a 
which the legislature could easily have 
supplied, and are making the law, not 


I, (1846) 6 Moore P, Q. 1. 
2. ne 189. 
3. (1840) GI. & F. 572. 
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- interpreting it. This becomes . pecu- 
liarly ‘improper in dealing with a 
odern statute, because the extreme 
conciseness of the ancient statutes was 
the only ground for the sort of legislative 
interpretation frequently put upon their 
words by the Judges. ‘The prolixity 
of modern statutes, so very remarkable 
of late, affords no grounds to justify 
such a sort of interpretation.’ ’’ 


24. Referring to the decision in Du 
Pont v. Mills, Crawford on Statutory 
Construction, 1940 Edition, at page 272 
states the rule in the following terms : 


‘* While the Court may interpret doubt- 
ful or obscure phrases and obscure 
language in a statute so as to give effect 
to the presumed intention of the legis- 

_ lature, and to carry out what appears 
to be the general policy of the law, it 
cannot, by construction, cure a casus 
omissus, however just and desirable it 
may be to supply the omitted provision ; 
and it. will make no difference if it 
appears that the omission on the part 

. of the legislature was a mere oversight, 
and that, without doubt, the Act would 
have been drawr otherwise, if the atten- 
tion of the legislature had been drawn 
to the oversight at the time the Act 
was under discussion.” 


25. In our opinion, the above general 
principles clearly léad us to hold that it is 
not open to this Court to supply the omis- 
sion in section 118 (2) (a) of the Act so as 
to give effect to what is found in section 
65 (4) (a) of the Act. As a matter of 
fact, a striking illustration similar to the 
one in the ‘present case has been noticed 
by Maxwell himself at page 34 (Maxwell 
on Interpretation of Statutes —— Twelfth 
Edition in the following passage : 


.“ Section 11 of the Habitual Criminal$ 
Act, 1869, in enacting that upon a trial 
for receiving stolen goods a previous 
conviction for any offence involving 
dishonesty should be admissible against 
the prisoner as evidence of his having 
received with guilty knowledge, provid- 
ed that notice were given to him that the 
conviction would be put in evidence 
and that he would be deemed to have 
known that the goods were stolen until 
he proved the contrary, omitted, how- 


iil Sane 


1. Dela196 at 1,168. 
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ever, to enact substantively thet this 
effect should be given to the conviction. 
It was held that the omission could not 
be supplied.” 


The Court of Appeal in O’Conner vs 
Isaacs! was conside-ing the provisions 
contained in section 2 of the Justices 
Protection Act, 1848. The proviso to 
that section was : 


Provided nevertheless, that no such 
. action shall be brought for any thing 
_ done under such conviction or order 
until after such conviction shall have 
been quashed, either upon appeal, or 
_ upon application to Her Majesty’s 
Court of Queen’s Bench.” 


26. It will be noticed that the words, ‘ or 
order ’ do not find a place after the word 
€ conviction °, when that word is used for 
the second time. An argument was 
advanced before the Court of Appeal that 
the Court must presume that the legisla- 
ture intended to include the words, ‘ or 
order ’ after the word, ‘ conviction for the 
second time also’ and in support of that 
arguinent, three reasons were strongly 
pressed on the Court. The first was, later 
in the section there appeared the words 
‘ until after such conviction or order shall 
have been so quashed as aforesaid ”, 
consequently the legislature must be 
deemed to have intended to use the 
words, ‘or order’ after, the word, ‘ con- 
viction ’ in this place also. The second 
argument was, the section read very 
strangely if the words, ‘or order’ were 
not inserted after ‘conviction’ in the 
only place in the section in which they 
were. not found together. The 
argument was, when a similar act was 
passed for Ireland in 1849, the section 
included the words ‘or order’ in the 
relevant place. ‘However, the Court of 
Appeal rejected all these contentions and 
refused to supply the omission. 


27. In Underhill v. Longridge?, the Court 
declined to supply certain words by impli- 
cation. The case turned on section 9 of 
Coal Mines Act of 1855, which enacted 
that if loss of life to any person employed 
in a coal mine occurs by reason of any 
accident within such coal mine, or if any 


1, re 2 Q. B. 288. 
1860) 29 L. J. N. S. G, L. 65-66. 
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serious personal injury arises from explo- 
sion therein, the- owner of such mine 
shall, within twenty-four hours next after 
such loss of life, send notice of such acci- 
dent etc., or be liable to a penalty. An 
accident having occurred which caused 
serious personal injury, but no loss of life, 
it was contended that the owner of the 
mine ought not to have sent a notice of 
the accident, for it was argued that it was 
quite clear that there was an accidental 
omission after the words ‘such loss of 
life’, and-thet the legislature must have 
intended to insert the words ‘or such 
serious personal injury’, otherwise the 
words ‘orif any serious personal injury 
arises from explosion therein ’ were wholly 
inoperative. The Court, however, de- 
clined to imply that these words had been 
omitted by accident ard the Court stated, 
* we cannot take upon ourselves the office 
of the legislature.’’. ` 


28. Under these circumstances, we are 
clearly of the opinion that even if the 
omission to include a scheme settled by 
Court in section 118 (2) (a) of the Act 
was by oversight, we cannot supply that 
omission and that is a defect for the legis- 
ature to rectify. 

29. We may also point out that it can be 
contended that as the language now 
stands, all the schemes settled or modified 
or deemed to have been settled or modi- 
fied under the provisions of the Hindu 
Religious and Charitable Endowments. 
Act, 1951 fall outside the scope of section 
65 (4) (a), because that clause refers to 
“ schemes deemed to have been settled 
or modified by the Court under clause 
(a) of sub-section (2) of section 118 ” and 
consequently excludes schemes deemed 
to have been settled or modified by other 
authorities under section 118 (2) (a) and 
at the same time does not take in schemes 
deemed to have been settled or modified 
by a Court since section 118 (2) (a) does 
not cover such schemes. 


g0. We may also notice here that the 
above conclusion of ours on the power of 
the Commissioner under section 65 (4) (a) 
of the Act does not in any way cause any 
public inconvenience, because withrefer- 
ence to a scheme settled or modified by a 
Court, it is always open to the affected 


1) 


parties to approach the Court for any 
fresh modification of the scheme. 


gx. Therefore, looked at from any point 
of view, we are clearly of the opinion that 
the Commissioner had no jurisdiction to 
modify the scheme settled by the Subordi- 
nate Judge’s Court, Erode, ir O.A. No, 2 
of 1966 on his file. 


gz. We have already pointed out that 
the trial Court itself came to the conclu- 
sion that the order of the Commissioner 
is vitiated in so far as the Commissioner 
‘has not given notice to any of the affected 
parties. We have already extracted the 
rules in this behalf providing for the issue 
of notice, and those rules, as we. have 
indicated already, cover only cases where 
the Commissioner takes action suo motu. 
Even with regard to the requirements of 
the rules that are actually in existence 
it was admitted before the trial, Court 
that no such notice, as contemplated 
therein was given. In paragraph 11 of its 
judgment, the trial Court has considered 
this question, Admittedly in O.A. No. 2 
of 1964, namely, application for amend- 
ment of the scheme made before the Com- 
missioner, the respondents were only -the 
mutt, as represented by the managing 
trustee and the President of the Tamil 
Nadu Arya Vysia Sangham, Madras. 
There is absolutely nothing to show that 
the plaintiffs in the suit, wha were 
admittedly the disciples of the mutt took 
any part in the proceedings. According 
to P.W. 1, he knew of the amendment 
only at the time of election and there was 
no general body meeting before the appli- 
cation was filed before the Commissioner 
for amendment and therefore the consent 
of the general body was not taken. 
Equally no opportunity or notice was 
given to all the disciples of the mutt, either 
before the filing of the suit or before 
the filing of the application or after the 
filing of the application. The evidence 
let in on behalf of the plaintiffs as to the 
absence of any notice to any of the disci- 
ples was not countered by any evidence 
to the contrary or in the cross-examina- 
tion. As a matter of fact, the Gommis- 
sioner himself was not able to praduce 
any materials before the Court to show 
that he gave notice at least before taking 
action on the application, as contemplated 
by Rule 5, which we have extracted 
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already. Consequently, the conclusion of 
the trial Court that the order of the Com- 
missioner is vitiated for failure to issue 
ieee to the persons affected is unassail- 
able. 


4%. Since, we are holding that the com- 
missioner had no jurisdiction ta modify the 
scheme as prayed for by the appellants. 
herein, we are not expressing any opinion 
on the merits of the ‘actual order of modi- 
fication _passed by the Commissioner. 


34- Under these circumstances, there 
are no merits in the appeals and they are 

ismissed, ` There will be no order as to: 
costs. 


S.J. Appeals dismissed. 


‘IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :-—K. Veeraswami C.F. and A. 
Varadarajan, J. 


Mrs, Sampoorani Ammal 
Appellant * 


a 


The Joint Chief Controller of Imports. 
and. Exports, Madras and another 
. Respondents. 


Imports (Control) Order, (1955), clauses 8, 6 
—Issue of licence for import by the Ministry 
of Foreign Trade and Supply—Licence issued 
to firm—Import of Art silk fabrics—Action. 
Jor not utilising the imported goods in terms 
of conditions of import—Action against firm 
—Order against firm made applicable to 
partners of the firm—Validity—Notice to 
partner necessary before taking action—Notice 
to firm not sufficient notice to partner. 


Though in answer to a show-cause notice 
to a firm regarding action proposed to 
be taken under clause 8 of the Imports 
(Control) Order, one of the partners 
could act for it and reply to the notice, 
as the matter would be relating to the 
firm’s business activity, yet, when debar- 
ment was propesed against one of the 
partners, the other partners have no right 
to represent such partner. That would 
be personal to the partner and not relat- 
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ang to the firm’s business. Representa- 
tion would be allowed only when itrelated 
to the business of the firmand notto the in- 
dividual partner. Before passing an order 
` debarring a partner, the partner would be 
entitled to notice to show cause against the 
action proposed under it. A notice -fò 
the firm would not be sufficient notice to 
the partner in respect of the action to be 
taken personally against the partner. 
‘This was for the reason that the individual 
partners may have defences peculiar to 
her or him, namely, that she or he was a 
minor, or that she or he was innocent 
and never knew anything of the irregula- 
rity complained of, or that she or he was 
only a sleeping partner not knowing any- 
thing of what the ather partners were doing. 

us, there might ts grounds which 
might be convincing for not imposing the 
punishment against the individual partner. 

[Para. 3.] 
Appeal under clause 15 of the Letters 
Patentagainst the order or the Honourable 
Mr. Justice Ismail, dated 19th September, 
1969 and made in the exercise of the 
Special Original Jurisdiction of the High 
Court in Writ Petition No. 2779 of 1963 
presented under Article 226 of the Consti- 
tution of India to issue a writ of certiorari, 
calling for the records relating to the order, 
dated 18th August, 1969 passed by~ the 
first respondent therein in Reference No. 
JO/1B/41/66/1109 and to quash the same. 


K. Srinivasan and S. V. Subramanian, for 
Appellant. - 


The Standing Counsel for Central 
Government, for Respondents. 


ane Judgment of the Court was delivered 
y 


Veeraswami, G.J.—One Rathinam Tra- 
ders was granted a licence by the Ministry 
of Foreign Trade and Supply through the 
Joint Chief Controller of Imports and 
Exports for import of art silk yarn. The 
licence was subject to the condition that 
the goods imported should either be 
utilised by the importer or sold to other 
manufacturers of. products covered by the 
Exports Promotion Scheme for Art Silk 
Fabrics who directly export their products 
or who sell a part of their products for 
export. A show cause notice, dated 20th 
May, 1969 under clause 10 of the Imports 
`- {Gontrol) Order, 1955, as amended, for 
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taking action under Clause 8 ofthe Order, 
was issued to the firm, stating that there 
was reason to believe that the goods im- 
ported against the licence had not been 
properly utilised or diposed of by them 
in terms of the conditions imposed on and 
applicable to the licencee. The firm 
furnished a reply through one of the 
partners. The firm had ‘two partners 
one of them being the appellant, and twa 
other persons, minors, admitted to the 


‘berefits of the partnership. After care- 


fully considering the whole matter and 
the reply, the Deputy Chief Controller of 
Imports and Exports, acting for the Joint 
Chief Controller of Imports and orts 
made the order, dated 18th August, 1969, 
by which he debarred the firm under 
clause 8 (f) and (g) of the Imports 
(Control) Order from receiving import 
licences, customs clearance permits and 


. allotments of imported goods through 


STC/MMTC or any similar agencies for 
licensing periods, viz. April-March, 1968 
and April-March, 1969. The order 
wound up by stating : 


“ This decision shall also apply to the 
branches and partners of the firm as 
mentioned below.” 


2. One of the partners mentioned, is the 
appellant. The propriety of the exten- 
sion of the debarment to the appellant 
without any notice to her under the law 
was questioned but unsuccessfully before 
Ismail, J. 


g3- Taking the frame of clause 8 and also 
reading it along with clause 6, we think 
that though in answer to a-notice ta the 
firm for action ta be taker under clause 8 
one of the partners can act for it and 
reply to the show cause notice, as the 
matter would be relating to the firm’s 


business activity, when debarment was 


proposed against one of the partners, we 
do not think that the other partners had a 
right to represent the partner agzinst 
whom debarment was proposed. That 
would be a personal thing to the partner 
and not relating to the firm’s business. 
Representation would be allowed only 
when it related to the business of the firm 
and not to the individual partner. We 
are of the view, therefore, that before 
passing the impugned order debarring 
the appellant, she would be entitled to 


fi] 


‘notice to show cause against the action 
proposed under it. A notice to the firm 









t 
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lor he was innocent and- never mew 
janything of the irreguarity complained 
of, or that she or he was only a sleep- 
ing partner not knowing anything of 
jwhat the other partner was doing. 
{Thus, there may be grounds which may 
{be convincing for not imposing the 
dpunishment of debarment against the 
individual partner. i 
4- On that view, the appeal is allowe 
‘the effect of which is that the extension of 
‘the debarment to the appellant is quash- 
‘ed. No costs. 


S.J. . Appeal allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


‘PREsENT :—P. S, Kailasam and S. Mahas 
rajan, FF. : 


‘The State Electricity Board, Tamil 
Nadu, Madras -© 4. Appellant * 
v. 


The Sree Meenakshi Mills Limited, 
Madurai and another Respondents, 


Arbitration Act (X af 1940) , section 16 (1) (e) 
—G.0.M. granting exemption to new indus- 
trial units—Mill establishing a branch— 
Branch whether a new industrial unit—Scope 
of arbitration, _ : 

Tn a dispute referred to an Arbitrator, he 
had to consider whether the branch of a 
Mill established at a particular place was 
a “new industrial unit” within the 
meaning of the G.O.Ms. 2059: P.W D. 
dated 9th July, 1956. The Arbitrator 
made an award that the branch was not a 
“new industrial unit’. On thé question 
whether the branch was a “new indus- 
trial unit”. i ~ - 
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Held; The Arbitrator had nowhere conside- 
red the question whether the expression 
“new industrial unit’? was intended to 
embrace only new industrial concerns or 
also new industrial units established by pre- 
existing concerns. The Arbitrator had not 
interpreted the G.O.’s having in mind the 
relevant considerations which ought to 
govern their interpretation. The proper 
course would be to remit the award under 
section 16 (1) (c) of the Arbitration Act 
for fresh consideration after taking into 
account the relevant factors pointed out 
by the Court. ~ [Para. 5.] 


Cases referred to : 


Bungo Steel Furniture v. Union of Indic, 
(1967) 1 S.C.R. 633: (1967) 2 SCJ. 
647: ALR. 1967 S.C. 378 ; Thawardas 
Perumal v. Union of India, (1955) 2 
M.L.J. (S.C.) 23 : (1955) 2 S.C.R. 48: 
1955 8.C.J. 445: A.L.R. 1955 S.C. 468. 


Appeal against the order of the Court of 
the First Additional Subordinate Judge of 
Madurai, dated 7th April, 1973 and made 
in on No. 131 of 1970 in O.S. No. 4 of 
1964. í ; 


P. Venkatachalapathy and G. Veeramani, for 
Appellant. 


M. R. Narayanaswami, the and Additio- 
nal Government Pleader for Respondents. 


The Judgment of the Court was delivered 
by l 


. Maharajan, J.—This appeal is preferred 


X 


against the order of the learned First 
Additional Subordinate Judge, Madurai, 
setting aside the award of the Arbitrator 
dated 20th January, 1970. The award 
itself was made under the following cir- 
cumstances: Sree Meenakshi Mills Limit- 
ed, Madurai, idstituted a suitin O.S. No. 
4 of 1964 on the file of the Sub-Court, 
Madurai, for referring a dispute between 
the Sree Meenakshi Mills Limited and 


- the State Electricity Board, Madras to an 


arbitrator for decision. The Electricity 
Board opposed the reference. But the 
Subordinate Judge directed the reference 
to-be made to the Arbitrator for deci- 
sion-on two questions :— 


(1) Whether the plaintiff’s mill at Paravai 
is a new industrial unit within the meaning 
of the G.O. Ms. No. 3059 P.W.D., dated 


196 


9th July, 1956 and marked as Exhibit 
B-22 in the case? and 


(2) Whether the plaintiff is entitled to 
‘the exemption from levy of additional 
surcharge of 30 per cent. under the G.O. 
referred to above ? ` 


The Electricity Board took the matter on 
appeal to this Court, but this Court con- 
firmed the judgment of the learned Sub- 
ordinate Judge and directed the Arbitra- 
tor to decide the question of limitation 
raised by the defence in addition to the 
two questions framed by the Sub-Judge, 
Mr. H. Devadoss, a Retired District Judge 
was appointed as the Arbitrator and he 
made an award holding that the claim 
was not barred by limitation, and that 
the plaintiff Mill at Paravai, not beinga 
“pew industrial unit” within the mean- 
ing'of the above-mentioned G.O. was 
not entitled to exemption from levy of 
surcharge of 30 per cent under the G.O. 
Thereupon Sree Meenakshi Mills Limited 
filed an objection under sections 30 to 33 
of the Arbitration Act praying that the 
award be set aside on the ground that it 
was vitiated (1) by an error apparent on 
the face of the record and (2) by legal 
misconduct on the part of the Arbitrator 
in so far as he relied upon the subsequent 
communications of the Government eluci- 
dating the G.O. The learned Subordi- 
nate Judge set aside the award in toto on 
the ground that the award was vitiated by 
an error apparent on the face of the 
record amounting to legal misconduct 
under section 30 of the Arbitration Act. 


It is against this order that the Electricity - 


Board has preferred this appeal. 


a. The question that fell for considera- 
tion by the Arbitrator turred upon the 
interpretation of G.O. Ms. No. 3069 
P.W.D., dated 9th July, 1956, whereby 
the’ Governor of Madras in exercise of 
the powers conferred by section 3 cf the 
Madras Essential Articles Control and 
Requisitioning (Temporary Powers) Act, 
1949 (Madras Act XXIX of 1949) as 
re-enacted by Madras Act VI of 1956, 
made an amendment to the Madras 
Electricity Supply {Government and 
Licensees Areas) Surcharge Order, 1954. 
According to this amendment, the sur- 
charge, referred to in clause g of the 
Surcharge Order, shall be levied on the 
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overall charges referred to in clause (4) 
at the following rates :— 


Per cent. 


I. Consumers served by the 
Madras Electricity Depart- 
ment direct (other than dis- 
tributing licensees receiving 
bulk supply from the Depart- 
ment). - 


“A. Consumers . in Pykara, 
Mettur and Papanasam Sys- 


tems :— 
(a) Railways 20 
(b) High Tension Consumers: 
(i) New Industrial Units which 
have been in production 
for less than three years. 30 
(ii) Others 50 
(c) Low Tension consumers. 20 


B. Consumers in Madras Elec- - 
tricity System 20 


II. Distributing Licensees re- 
* ceiving bulk supply from the 
department --- 


III. Corsumers in areas fed 
with bulk supply of power pur- 
chased from Mysore-and ‘Fra- 


` vancore-Cochin 10 
(a) Railway 10 
(b) High Tension Consumers 
(i) New Industrial Units which 


have been in production“ ` 
for less than three years. 10 


(ii) Others. a 620 
(c) Low Tension consumers, 10 


IV. Consumers in areas of dis- 
tributing licensees receiving ` 
bulk supply from the depart- 
ment. 


g- Provided that the State Government 
may from time to time order revision 
of the rates fixed in this clause. 


4- The question is whether the S pinning 
Mill established at Paravai by the Sree- 
Meenakshi Mills Limited in 1956 would 
be a new industrial unit within the mean- 
ing of the amended clause 6 of the rules. 
Two opposing constructions have beep 
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‘put before us upon this expréssion. The 
one is that inasmuch as the intention of 
the Government was to encourage pro- 
duction, the | expression “ New Indus- 
trial Unit ” must be construed to embrace 
any new unit established even by a pre- 
existing venture or concerr. The other 
construction is that as the intention of the 
Government was only to encourage 
nascent industries, the expression ‘‘ New 
Industrial Unit’? would cover only new 
industrial ‘concerns and not rew indus- 
trial units established by old concerns. 
In the view that we take of this matter, 
it is unnecessary to consider which of 
these two interpretations is correct. 


5. The learned Arbitrator has by writ- 
ang a long order rendered it vulnerable 
to attack on the ground it is contrary to 
law. If after referring to the terms of 
reference he had, without any discussion, 
merely answered the same against Sree 
Meenakshi Mills, there could have been 
no scope for criticism against his award. 
But the learned Arbitrator chose to refer 
elaborately to the evidence and to express 
the’ process of ratiocination by which he 
arrived at a conclusion against Sree 
“Meenakshi Mills. As has been held by 
the Supreme Court in Bungo Steel Furnt- 
dure v. Union af India! ; 


. “It is now a well-settled principle 
that if an arbitrator, in deciding a dis- 
pute before him, does not record his 
reasons and does not indicate the 
principles of law on which he has pro- 
ceeded, the award is not on that account 
vitiated. It is only when the arbitra- 
tor proceeds to give his reasons or to 
lay down principles or which he has 

- arrived at his decisions that the Court is 
‘competent to examine whether he has 
proceeded contrary t? law and is 
entitled to interfere if such error in law 
ïs apparent on the face of ‘the award 
itself.” w 


In Thawardas Pherumal v. Union of Indià?, 
the Supreme Court, while setting aside 
the award of the arbitrator on the ground 
that his construction of the terms of a 
‘contract was faulty, observed as follows : 


1. (1967) 1 S.G.R.633: (1967) 2S.C.J. 647: 
ALR. 1967 S.Q. 378. i 

2. (1955)2 S.G.R. 48: 1955° S.G.J. 445: 
41955) 2 M.L.J. (S.G.) 23: ALR. 1955 S.C. 468. 
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“The question now arises whether his 
decision on this point is final despite-its 
being wrong in law. In India this 
‘question is governed by section 16 (J) 
` (c) of the Arbitration Act of 1940 which 
empowers a Court to remit an award 
for reconsideration : 


‘where an objection to the legality of 
the award is apparent upon the face of 
it’, This covers cases in which an 
error of law appears on the face of the 
award. But in determining what such 
an error is, a distinction must be drawn 
between cases in which a question of 
law is specifically referred and those in 

` which a decision on a question of law 
is incidentally material (however neces- 
sary) in order to decide the question 
actually referred. If a question of law, 
is specifically be referred and it is evi- 
dent that the parties desire to have a 
decision from the arbitrator about that 
rather (than) one from the Courts 

_ then the Courts will not interfere, 

. though even there, there is authority for 
the view that the Courts will interfere 
if it is apparent that the arbitrator has 
acted illegally in reaching his decision- 
that is to say, if he has decided on in s 
admissible evidence or on principles 
of construction that the law does not 
countenance or something of that 
nature.” l 


It is therefore clear that if a mixed ques- 
tion of law and fact has been referred to 
the Arbitrator, as has been done in this 
case, it is open to the Court to interfere 
with the award of the Arbitrator if it is 
apparent on the face of the award that the 
Arbitrator had decided the questions 
referred to him upon principles of cons- 
truction which the law does not counten- 
ance. In this case the learned Arbitrator 
has devoted the major part of his order to 
make out that the Spinning Millat Paravai 
is only a branch of Sree Meenakshi Mills ` 
Limited at Madurai. After coming to 
the conclusion that it is only a branch, he 
jumps to the further conclusion that it 
cannot be regarded as a new industrial 
unit within the meaning of the G.O. 
The Arbitrator has nowhere considered, 
the questior whether the expression “ New} 
Industrial Unit”? was intended to em- 
brace only new industrial concerns or 2]so 
new industrial units established by pre- 
existing concerns. Nor did he eonsider 
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what was the intention of the Government 
in conferring a concession upon new indus- 
trial units. Was it because the Govern- 
ment wished to encourage production or 
because it wished to put nascent indus- 
tries on their feet ? By examining the 
object and purpose of the amendment, 
he could have come to the conclusion 
as to the proper meaning of the expres- 
sion “New Industrial Unit”. As the 
matter is one of interpretation of the 
words used by the rule-making authority, 
it is clearly a question of law. After 
perusing the order of the Arbitrator, we 
are convinced that he has not interpreted 
the G.O.’s having in mind the relevant 
considerations which ought’ to govern 
the interpretation thereof. We therefore 
think it right under section 16 (1) çe) 
of the Arbitration Act that we should 
remit the award of the Arbitrator for 
fresh consideration after taking into 
account the relevant factors pointed out 
by us. We may also say that we are 
not confirming the finding of the Sub- 
Court that the Arbitrator has in any 
manner legally misconducted himself. 
We do not think that the subsequent 
communications from the Government 
have ir any manner influenced him in 
coming to the conclusion that he did. 
We therefore think that the aware cannot 
be set zside under section 30 of the Arbit- 
ration Act on the ground of legal mis- 
conduct. We understand thet the Arbit- 
rator is since dead. The First Additional 
Subordinate Judge, Madurai, will, there- 
fore, appoint a fresh Arbitrator and remit 
the award to him for the purpose indi- 
cated in this order, In the circumstances 
of the case, we‘pass no order as to costs, 


S.J. Award remitted. 


es 
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IN THE HIGH: COURT OF JUDI- 
CATURE AT MADRAS. í 


PRESENT :—S, Nataajan, J. 


Associated Traders and Engineers 
(Private) Limited Petitioner® 


U. 


M/s. V. C. S. Industries (Private) 
Limited, Coimbatore-11 and another 
z. Respondents. 


Civil Procedure Code (V of 1908), section 21— 
Suit for value of goods—Carrier’s liability— 
Objection to jurisdiction—JFudgment delivered 
on merits—Revision—Whether Appellate Gomt 
can interfere. noe 


Where, in an action, judgment had been 
rendered on merits, the judgment ought 
not to be interfered with by an appellate 
Court merely on account of an objection 
taken by one of the parties regarding the 
territorial jurisdiction of the tial Court, 
unless the aggrieved party was able to 
establish that there had been a failure of 
justice in any manner by the trial Court 
having proceeded with the trial and 
rendering a judgment in the case on 
merits, Zz [Para. 4.] 


Cases referred to :— 


Hakam Singh v. Gammon (India) Limited, 
(1971) S.C.D. 183 : (1971) 2 S.C.J. 576 : 
ALR. 1971 S.C. 740; Kiran Singhv. 
Chaman Paswan, 1954 §.C.J. 514 : 1955: 
S.C.R. 117: (1954) 2 M.L.J. 60: A.I.R. 
1954 S.C. 340. i 


Petitions under section 25 of Act I of 
1887 praying the High Court to revise: the 
order of the Court of the Third Additional 
Subordinate Judge, Coimbatore, dated 
22nd April, 1972 and made in S.C.S. Nos. 
18 and 19 of 1971 respectively. 


Row and Reddy, K. Venkataraman and 
S. D. Ramalingam, for Petitioner. 


N. Varadarajan, for Respondent. 
The Court delivered the following 


- Jupcment.—Associated Traders and Engi- 


neers (Private) Limited, the petitioner in 
both’ these petitions, are carrying on 
business as carrier and transport operator. 
— 

* G.R.P. Nos,1789 and 1790 of 1972. 
gth january, 1974. 
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In respect of certain goods entrusted to 
the petitioner by the respondents in the 
two petitions for transport, the goods did 
not reach the destination and were lest 
en route, The respondents, therefore, filed 
actions against the petitioner and claimed 
the value of the goods entrusted for trans- 
port. One of the defences raised by the 
petitioner before the lower Court was 
that as per the terms of the contract enter- 
ed into between the parties all claims 
against the petitioner should be sued for 
only in the Courts in Delhi city and that 
the said condition had also been ‘incor- 
porated as Clause 17 in the G. R. The 
learned Subordinate Judge did not accept 
this contention on, the ground that no 
part of the cause of action had arisen 
within the jurisdiction of the Delhi Court. 
‘After proceeding to consider the claims 
on merits, the learned Subordinate Judge 
decreed the amounts claimed by the plain- 
tiff in each of the two actions. 


2. Itis to contend that the action of the 
learned Subordinate Judge in refusing to 
uphold the objection raised by the peti- 
tioner that no other Court, except the 
Court in Delhi city, had jurisdiction to 
entertain the actions, is wrong and 
unsustainable, the petitioner has preferred 
these revision petitions. 


3- The learned Counsel for the petitioner 
contends that even though no part of the 
cause of action arose within the limits of 
the Courts in Delhi city, the registered 
office of the petitioner is situated in Delhi 
and as such the learned Subordinate 
Judge was not justified in brushing aside 
the objection raised by the petitioner on 
the question of jurisdiction solely on the 
ground that no part of the cause of action, 
had arisen within the limits of the Courts 
situate in Delhi city. In order to contend 
that the word “ Corporation ° occurring 
in Explanation II to section 20 of the Code 
of Civil Procedure would include within 
its ambit companies registered under the 
Indian Companies Act also, the learned 
Counsel for the petitioner relies or a 
decision of the Supreme Court in Hakam 
Singh v. Gammon (India) Ltmited}. No 
doubt, the contention of the learned 
Counsel in this behalf is well-founded: 





1. (1971) S.G.D. 183 : (1971) 2 S.C.J. 576: 
ALR, 1971 S.G. 740. 
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The learned Subordinate Judge. has 
clearly failed to see that even if no-part 
of the cause of action arose within the 
limits of‘the Courts situate in Delhi city, 
nevertheless, those Courts would certainly 
have jurisdiction to entertain the actions. 
of the plaintiffs, inasmuch as the registered 
office of the petitioner-company is situated 
in the Gity of Delhi. 


4- Notwithstanding my upholding the 
grievance of the revision-petitioner in this 
behalf, no relief can be given in these 
revision petitions on account of the fact 
that both the suits have been tried fully 
and judgments have been rendered on 
merits against the revision petitioner, 
In cases of this kind, it is well known tha 
where, in an action, judgment has been 
rendered on merits, the judgment ought 
not to be interfered with by an appellatel. 
Court merely on account of an objection! 
taken by one of the parties regarding the 
territorial jurisdiction of the trial Court, 
unless the aggrieved party is able to 
establish that there has been a failure of 
justice in any manner by the trial Court 
having proceeded with the trial and 
rendering a judgment in the case on 
merits. In Kiran Singh v. Chaman Paswan 
the Supreme Court has laid down as. 
follows : . 


“Section 11 (Suits Valuation Act} 
enacts that notwithstanding anything in 
section 578 of the Code of Civil Proce- 
dure an objection that a Court which 
had no jurisdiction over a suit or appeal: 
had exercised it by reason of over- 
valuation or under-valuation, should 
not be entertained by an appellate 
Court, except as provided in the section 
Tee ae - The drafting of the section. 
has come in and deservedly — for 
considerable criticism ; but amidst 
much that is obscure and confused, 
there is one principle which stands out 
clear and conspicuous. It is that a 
decree passed by a Court, which would 
have had no jurisdiction to hear a suit. 
or appeal but for over-valuation or 
under-valuation, is not to be treated as, 
what it would be but for the sectiov, 
null and veid,and that any objection to 
jurisdiction based on over-valuation or 





1. (1954) S.C.J. 514 : (1955) 1 S.G.R. 117: 
(1954) 2 M.L.J. 60 : A.I,R. 1954 S.G. 340. 
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under-valuation, should be dealt with 
under that section and not otherwise „y 


With reference to objections relating to 
territorial jurisdiction, section 21 of the 
‘Civil Procedure Code enacts that no 
objection to the place of suing should 
be allowed by an appellate or revisional 
Court, unless there was a consequent 
failure of justice: It is the same 
principle that has been adopted, ir 
section 11 of the Suits Valuation Act 
_ with reference to pecuniary jurisdiction. 
‘The policy underlying sections 21 and 


‘99; Civil Procedure Code, and section’ 


11 of the Suits Valuation Act is the 
‘same, namely, that when a case hed 
‘been tried by a Court on the merits 
and judgment rendered, it should not 
be liable ta be reversed purely on 
technical grounds, unless it had resulted 
‘io failure of justice, andthe policy of 
the legislature has been to treat objec- 
tions to jurisdiction both territorial 
and, pecuniary -as technical and not 
open .to consideration by an appellate 
Court, unless there has been a prejudice 
on the merits.” 


Se Admittedly, the Court which render- 
ed the judgments against the revision- 
petitioner did have jurisdiction to enter- 
tain the actions. But for the stipulation 
in the contract between the parties, the 
revision petitioner can have nothing to say 
about the jurisdiction of the Court to 
entertain the suits. Such a Court having 
entertained the actions and rendered judg- 
ment on merits, the appellate or -revisional 
‘Court will not set at naught the judgments 
rendered by that Court, unless the aggriev- 
ed party shows that there has been failure 
of justice in any manner. Admittedly, 
the revision petitioner is not able to show 
in what manner there has been any failure 
of justice by the learned Subordinate 
Judge of Coimbatore entertaining the suits 
and disposing them of on merits. Conse- 
‘quently, both the revision petitions fail 
and they are dismissed. No costs. 
S.J. Petitions dismissed. 


ee 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - 


(Appellate Jurisdiction.) 


Present :—P. S$. Kailasam and S. ` Maha- 
rajan, JJ. 
Nallammal Appellant” 


v. i 

Sivani Ammal alias Chinnammal. and 
another Respondens. 
Transfer of Property Act (IV of 1882), section 
92—Suit for redemption—Effect of Amenaing 
Act of 1929—Suit by non-redeeming co-mort- 
gagor within 60 years—Within time. 


Whatever the rights of the redeeming co- 
mortgagor and the non-redeeming co-. 
mortgagor might have been before the 
amendment -of the -Transfer of Property 
Act (II of 1929) came into force, 
under section 92, the co-morigagor along 
with the other persons referred to in sec- 
tion 91 shall, on redeeming the property 
subject to the mortgage, have so far as 
regards redemption, foreclosure or sale 
of such property, the same rights. as the 
mortgagee whose mortgage he redeems 
may have agairst the mortgagor or any 
other mortgagee. Thisright of the co- 
mortgagor redeeming properties subject ` 
to the mortgage is available whenever 
there is a redemption by the co-mortgagor 
after the amendment came into force. 
There are no qualifying words in the sec- 
tion to construe that this benefit is avail- 
able only to mortgages that were created 
after the amendment came into. force. 

[Para. 6.] 


In the instant case, it was found that the 
non-redeeming co-mortgagor’s suit within 
60 years from the date of, the original 
mortgage was in time and his suit for 
redemption could not be resisted. 

[Para. 6.] 


Cases referred to :— 


Rukmani Ammal v. Venkatarama Iyer, (1964) 
2 M.L.J. 1 : I.L.R. (1964) 1 Mad. 530 : 
77 LW. 41: ALR. 1964 Mad. 281 ; 
Champaka v. Sivathanu Pillai, (1964) - i 
M.L.J. 161 : 77 L.W. 151 : LLR. (1963) 
Mad. 1110 : A.LR. 1964 Mad. 269. 





* E.P.A, No, 15 of 1969. é 
goth January, .1974- 


m 
Appeal under clause -15 ‘ of*tthe* Letters 
Patent against the decree ‘of the Honour- 
able Mr.- Justice “Natesan, ‘dated 13th 
“September, 1968 and passed in S.A. No. 
161 of 1966 preferred to the High Court 
agairst the decree of ‘the. Court of- the 
Second ‘Additional Subordinate Judge of 
Madurai, dated 3rd October, 1974 -and 
passed in A.S. No. 87. af 1964 (O.S. No. 
217 of .1962 D.M.C. (Additional), 
Madurai Taluk . `- e 


K. Sarvabhauman and T. R. Mani, for 
Appellant. viet 


P. Rainaswami Ayyangar and: R. Krishna- 
machari, for Respondents,’ ` ` 


The Judgment of the Court was delivered 
by T ee a oe er i 
Kailasam;.F—This appeal 

ithe plaintiff.in. the suit against the judg- 
ment cf Natesan, J. The suit was filed 
for redemption and partition of 1/3rd 
share of ‘B’ schedule -property of. an ex- 
tent of 1. acre-and - 98 cents: of nanja. 
‘The short facts are : The property belong- 
ed tœ one Karutha 'Pichan Ambalam. 
He had three sons, Periakaruppa, Chocka- 
nand and Velu, and two: datghters, Peria 
‘Karuppayée and Nallammal. Nallam- 
mal is the plaintiff. On 22nd October, 
1918, under Exhibit B-2, Karutha Pichan 
Ambalam othied. the'.suit. property in 
‘favour, of; one,cAmiz: -Mia „Sahib for 


Rs, 1,000.: Subsequently, Chockanandi, 


-who was entitled to 1/3rd of the suit item, 
sold his .1/3rd shareyto Peria Katuppayee, 
his sister for Rs;1,000-under Exhibit A-1 on 
18th March, 1936. Subsequently, by Exhi- 
‘bit B-10; dated 26th August, 1942, Velu, 
another son -of Karutha Pichar Ambalam, 
sold his,1/3rd share to his brother Chacka- 
nandi for Rs: 400. Under Exhibit B-4, 
dated 26th.-August, 1942, Periakaruppa, 
who-+was entitled to, 1/3rd: share, arid 
“Cho anandi, who was entitled to another 
1/3rd‘share{by virtue of his purchase under 
Exhibit B10, created. a- second mortgage 
of the entire extent. of, the property to the 
heir-‘and; son iof; the; othidar»Amir Mia 
Sahib for Rs; 260. ,: They. again. created 
another othi under Exhbibit.B-1,;-datéd 5th 
July, 1943, in favour of one Subbiah Pillai 
for Rs. 2,000 atid directed him to dis- 
charge the, original othi-Exhibit B-2, and 
the subsequet't melothi Exhibit B-4, dated 
26 
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26th “August; 1942.. Subbiah: Pillai dis- 
charged’ the “two othiés Exhibits B-2 and 
B-4 and, obtained: the endorsements Exhi- 
bit B-3. and’ Exhibit B-5‘on 6th July, 1943. 
On 20th August, 1947, under Exhibit B-6 
Velu_and Alagupillai Ammal, wife of 
Chockanandi, sold to Subbiah Pillai the 
property for Rs. 3,000. Subsequently, 
under, Exhibit-B-8, dated 22nd April, 
“1962, ‘Subbiah - Pillai -sold -the pro- 
perty tó the’ first defendant’ and his 
wife, the second defendant, of an .extent 
of 1 acre and 48 cents for Rs. 3,400? On 
the same date, under Exhibit B-9, Subbiah 
Pillai and ‘others sold to the third defen- 
‘dant the remaining’ 50 cents for Rs. 1,150. 
The present suit.for redemption of 1/3rd 
‘share ofB schedile ‘property was filed by 
the plaintiff on 22nd August, 1962. 


-2.'-The plaintiff ‘claimed 1/3rd right of 
‘Karutha‘ Pichan Ambalam, as Peria 
‘Karuppayee, purchased 1/3rd share of 
Chockanandi under: Exhibit -A-J' out of 
-thé income’ from her -husband’s estate and 
“as she isthe co-widow of Peris Karup- 
;payee. - The only quéstion, therefore, is 
whether the plaintiff is entitled to redeem 
and claim partition of 1/3rd share ‘of the 
Bschedule property. That she is entitled 
to 1/3rd share of the -mortgagor’s right 
~is also not” disputed. But the point that 
is taken is that‘the. plaintiff lost her right 
due to adverse possession, as two. of the 
mortgagors Periakaruppa and Chocknandi 
created a second mortgage under Exhibit 


p 


„B-f on 26th August, 1942 and.a third 
mortgage under Exhibit ‘B-1,“dated 5th 
July, 1943, and ultimately sold the property 
-urder Exhibit B-6 on 20th August, 1947. 
It was urgéd that as the two mortgagors 
purported to déal with the entire property, 
they should-be deemed to have been in 
adverse possession .of the right of equity 
which belonged to the plaintiff and in any 
‘évent wher: the property was sold: by the 
-two moytgagors' to the ‘exclusién of the 
plaintiff it was-submitied ‘that the right, if 
any, of' the co-mortgagor-plaiitiff would 
last-only for 12 years from that-date, and 
as the plaintiff’s súit is-beyond 12 years 
from that date, her ‘remedy Was ‘barred 
by- time. - ~- -0e 

3. The trial Court,held that the mort- 
gagor had aright to redeem his share of the 
property within 60 years from the date of 
the original mortgage, under Exhibit B-2, 
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dated 22nd October, 1918, and that as the 


suit was filed in 1962, it was within time. . 


The appellaté Court also confirmed the 
view of the trial Court. In the second 
appeal, Natesan, J., also took the view that 
the mortgagor is entitled to redeem the 
mortgage within a perioa. of 60 years from 
the date of the original mortgage. But 
because of an observation of a Full Bench 
of this Court in Rukmani Ammal v: Venkata- 
‘rama Iyer1, he found himself constrained 
to hold that the ‘plaintiff is not entitled 
to redéem the mortgage. 


4. The two Full Bench judgments that 
are referred to and elaborately dealt with 
by the learned Judge are Champaka v. 
Sivathanu Pillai? and Rukman Ammal v. 
Venkatarama Dert. The Full Bench in 
Champaka v. Sivathanu Pilla? ; held that a 
redeeming co-mortgagor has two distinct 
rights in respect of moneys paid by him 
in excess of his share for discharging -a 
common mortgage: (¢) a right to step 
into the shoes of the mortgagee satisfied 
by him ; and (ii) aright to recover contri- 
bution. Dealing with the right of the 
non-redeeming co-mortgagor, the Full 
‘Bench Feld at page 166: - 


“ Correlative to the two rights possessed 
by the redeeming co-mortgagor, there 
will naturally be a right in the non- 
redeeming co-mortgagor to redeem his 
property on payment of his share of the 
liability either: (7) within the period 
allowed for redemption of the original 
mortgage rights to which the redeem- 
ing aaah coed has been subrogated; 
or fii) within twelve years of the date 

* of payment of the mortgage debt by 
the redeeming co-mortgagee.” 


At page 168, the Full Bench has stated the 
position as follows :— 


“From the foregoing it will be plain that 
‘there will be two periods. within which 
a non-redeeming mortgagor can obtain 
his property from his co-mortgagor who 
had redeemed ; the first is based on ‘the 
rule of subrogation and the second is the 
correlative obligation in the redeeming 


I, (1964) 2 M.L.J. 1: LLR. (1964) 1 Mad. 
530 : 77 L,W..4t : ALR, 1964 Mad. 261, | ~ 


2, (1964) 1 M.L.J. 161 +77 L.W. 151 : LLR. | 


(1963) Mad. 1110 : A.I.R, 1964 Mad. 269. “ 


THE MADRAS LAW JOURNAL REPORTS .- 


{1974 


co-mortgagor to give up the property 
belonging to his co-mortgagor on being 
paid the moneydue by him. In the 
former case where the mortgage is pos- 
` sessery, the period of limitation will be 
governed by Article 148 (Article 136 
_ of Travancore LimitationRegulations) 
and the starting point for limitation will 
be the same as for the original mortgage 
redeemed. In the latter case, the non- 
redeeming co-mortgagor will have a 
period of twelve years from the date of 
redemption of the original mortgage by 
the other co-mortgagor. It will be 
open to the non-redeeming co-mort- 
gagor to take advantage of anyone of 
these periods, whichever is to -his ad- 
vantage.” es ` ' 


The Full Bench decision is clear authority 
for the proposition that the non-redeem- 
ing mortgagor would have 60 years from 


‘the date of the original mortgage or 12 


years from the date when the redeeming 
mortgager redeemed the. mortgage, the 
mortgagor being at liberty to avail either 
of the periods which is advantageous to 
him. - Applying this rule, there could be 
no difficulty in holding ‘that the plaintiff” 
in the present case is entitled to redeem, 
as the suit for redemption is within .60 
years from the date of the original mort- 
gage. l a 


5. The point that was. taken before 
Natesan, J. , and also before us was that the 
observation of the Full Bench is not appli- 
cable to` a case where the mortgage was 
created before the amendment Act II of 
1929 came:into force. In support of this 
contention, a passage in the Full Bench 
decision in Rukmani Ammal v. -Venkatarama 
Iyer? was relied on.- The Full Bench was 
considering a case where a mortgage deed 
was dated 10th April, 1881. In 1922 
one of the mortgagors purported to sell 
the entire interest of the’ mortgagors” to 
the father of the respondent, who filed 
the suit for redemption. The suit was 
decreed, and possession was talben on 15th 
June, 1927-and 16th' June, 1927. The 
co-mortgagor filed the action, which was. 
the ‘subject-matter -of the- decision of the 
Full Bench, for redemption on 20th July, 





1, (1964),2 M.L.J. 1: TLR, (1964) 1 Mad. 
30 277 L.W. 41 : ALR, 1964 Mad. 281. -* 
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1956. The Full Bench observed that°thé 
period of limitation applicable for redemp- 
tion by_thé:non-redeemirg co-mortgagor 
of his share of the property will be the same 
as that for redemption ofthe original 
mortgage as prescribed under Article 148 
of the Limitation Act, that is, 60-years from 
the date of the original mortgage. . Before 
the Full Bench, it' was pleaded that as the 
suit by the father of the respondent for 
redemption was decreed on 15th June, 
1927 that is two years before the amend- 
ment of sections 92 and 95 of the Transfer 
of Property Act, came into force, the non- 
redeeming mortgagor was not entitled to 
the benefits of the amendment.’ The 
Full Bench negatived the contention and 
held that the non-redeeming. mortgagor 
is entitled. to redeem within a period of 60 
years from the, date of the original mort- 
gage.. Regarding the ‘plea. that the rey 
deeming co-mortgagor,was in adverse pos- 
session, the Full Bench held that though 
the redeeming co-mortgagor might have 
been asserting full title tò the property in 
himself, his possession being referable to a 
lawful title under which he could hold the 
¿< entire property, no question of unlawful 
or adverse possession postulating a tres- 
pass can at all-arise.. Thus, the. conten 
tion that the redeeming co-mortgagor was 
in adverse possession was also negatived: 
6. The sentence which gave rise to the 
difficulty, which Natesan, J., found insur- 
mountable, runs as follows.:— = > 


“It is now well settled that where a 
co-mortgagor redeems a mortgage creat- 
ed after Act II of 1929 which secured 
not only his property but that of his. co- 
mortgagor, the latter will be entitled to 
redeem his share of the mortgage pro- 
perty from the redeeming co-mortgagor 
by payment of his share of the original 
liability, expenses of redemption, etc.” 


The words “where a co-mertgagor -re- 
deems a mortgage created after Act Il of 
1929 °° were understood as laying.down 
that the right ‘of the co-mortgagor. , to 
redeem his -share of the property, is 
confined only to mortgages that -were 
created after Act II of 1929..; In our, view, 
in the context-what, the Full Bench megnt 
was that the right of the. non-redeeming 
co-mortgagor ‘will be available to cases 


where the redeeming- co-mortgagor. re-_ 
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deemed the mortgage after Act II of 1929 
came into force. The amended sections 
92 and 95 make the position very clear. 
Whatever the rights of the redeeming co- 
mortgagor and the -non-redeeming co- 
mortgagor might have been before the 
amendment came into force, under section! 
92 ‘of the Transfer of Property Act, the 
co-mortgagor along with the other per-} 
sons referred to in section 91 shall, onf 
redeeming the property subject ‘to thel 
mortgage, haye so far as regards redemp- 
tion, foreclosure or sale of such, property;! 














the mortgagor or any other mortgagee. 
This right of the co-mortgagor redeemin 

properties subject’ to ‘the’ mortgage is} 
available whenever there is a redemption 
by, the co-mortgagor. after the amendment 
came irta force. There are no qualifyin 

words.in the section to construe that this 
benefit is available orly to mortgages that 
were’ created after the amendment ‘came 
into force. Section 95 of ‘the Transfer of 
Property Act also provides that where one 
cf several mortgagors redeems the mort- 
gaged property, he-shall, in enforcing his. 
right of -subrogation under section 92 
against his co-mortgagors, be entitled to 
add to the mortgage-money. recoverable. 
from them such: proportion of the expenses 
properly incurred in such redemption as 
is attributable, to their share in the pro- 
perty. . This right is also available to one 
of the mortgagors to redeem the mortgag- 
ed property after the amendment came 
intoforce. We' find, therefore, no difficulty 
in understanding the observation of the 
Full Bench as referring only.,to cases where. 
the redeeming co-mortgagor redeems the 
mortgage after Act II of 1929 came into 
force. We, feel that Natesar, J., was in 
error in giving a literal construction to the 
words ‘in the, decision of the Full Bench, 
giving them a meaning which they would 
never have interided. We find that the 
non-redeeming co-mo. tgagor’s suit within 
60 years ‘from the “date of the ‘original 
mortgage isin time and his suit for redemp- 
tion cannot be resisted. The contention 
that the redeeming co-mortgagor. is in 
adverse possession cannot also be accepted. 
because, that’ position has been clearly 
laid down by both’ the decisions of the 
Full Bench referred to above... In the 


result, we allow the appeal with’ costs 
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throughout. The decree of the trial 
Court will be restored. ` : 
S.J. Appeal. allowed.. 


i a E- "a, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. |. 


Present :—S. Maharajan, F 


Madras Motor and General Insurance 
Company Limited, through its Head 
Office at Madras PAT 


a 


Madathi Ammal and anoihia 
. Respondents.. 


Mator. Vehicles Act (IV of 1939), sections 10, 
96 (2) (b) (ii)—Motor accident—Driver’s, 
licence not renewed within thirty days of expiry 
—Insurance Cornpany claiming exemption under 
section 96: (2) (b), Gi)—No express clause in 
the policy—Insurance . company not entitled to 
exemption under section 96, (2) (b) Gi.. " 


Section ' 96 of the Motor ‘Vehicles Act 
gives an option to an Insurance Company 
to incorporate in the policy any o the’ 
conditions mentioned’ ir section 96 (2). 
{b) (ii). The’ Insurance Company mAy, 
therefore, incorporate in''the. policy “ 

condition excluding driving by.a Gamed 
person or persóns or by any’person who is 
not duly licensed or by any person who has, 
been-disqualified for holding or obtaining 
a driving license orto exclude driving by 
all these three. classes of ‘personis.” ‘It is 
-open to the company to refuse to ‘cover a 
risk brought ; about by’ a person, who; at the 
time of the ‘accident, had held a' licensë 
but had no effective license covering the 
period of the accident... Inasmuch as the 
Insurance’ ‘Company had; in the instant 
case, exercised its option “and: thought it 
right, tocover an accident caused by a 
person whi had held’a ‘license prior to the 
date’ of the accident (that is, a license, that 
had expired prior tothe daté of the’ acci-, 
dent’ but’ had not chosen “to renew ‘it 
during the: period allowed ‘by, law, the 
company ‘cannot be exonerated of lia- 
bility i in respest of the ‘accident. [Para. À. a 








2 AAO, No. 220 s of 1972. Rig: eae 
1st March, 1974. 
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Case referred to : 


Motor Owner’s Insurance Gimpa v. Daniel, 
84. L.W: 518°: (1971) 2 M.L.J. 377: 
A. I, R. 1972 Mad. 15. 


Apel: against the order of the Motor 
Accidents Claims Tribunal, Tirunelveli, 
dated 22nd March, 1972 and made in 
C.P. No. 71 of 1969. . 


A. Devanathan, for Appellant.. . = 
V. Ratnam, for Respondent. 7 
The Court delivered the following | 


Jupement.—This is an ‘appeal’ by the. 
Insurance Company against the order, 
of the Motor Accidents Claims Tribunal, 
Tirunelveli, awarding a, compensation of 
Rs. 5,000: ‘under section *110-A" (1) of the 
Motor Vehicles: Act to. one Madathi’ 
Ammal for the death’ of her | ‘husband, 
Paramasiva Konar ida ‘traffic accident. 


The accident itself took place ‘at 4-70 am. ` 


on 8th January, 1969. e the decéas-’ 
ed was driving his single bullock ‘cart in an’ 
easterly ditection along the; Tirunelveli- 
Tiruchendur’ Road, west of ittila- 
puram Vilakku, lorry 1 MDT 7441 belonging 
to Badrakali Ammal (the ‘first respondent 
in the Court below) and insuréd with the 
appellant and; driven by one Rama- 
chandran dashed against the: bullock cart, 
with the result the deceased. was thrown 
id the cart and killed on ae ‘Spot. 


, After. ‘the: pondet, the davis hiasali 
hid Exhibit’ A-3 the 'frst'-infórmation 
report, in which ‘he ‘stated ‘that? while 
driving, he had-a nap for a second, with 
the result his lorry dasked ‘against the 
bullock cart, and ‘the driver of the cart 
and‘the bullock died on the spot. On foot 
of this first information report, thé driver 
was prosecuted under section 304-A and 
279, Indian Penal Code before thé Addi- 
tional First Class Magistrate, Tirunelveli, 
and’ ‘convicted and sentenced ‘td’ undergo 
rigorous‘imprisonment ‘for nine months 
and three months respectively. ` In these’ 
circumstances, learned, Counsel for’ the 
appellant is, fair: -enough to concede’ that 
the plea’ of rashiess’and’negligence 
part of the’ lorry driver has been establish- 
ed'and he is not piepared to-challenge 
the finding in ‘this behalf. * ¢ 


on the! 


N 


IT] > MADRAS MOTOR & GL:“INSURANOE-CO. JMADATHI AMMAL (Maharajan, F.) 


g. -The next ‘question’ that arises- for 
consideration is, what is the- quantum of 
compensation payable to the widow of the 
deceased ?.' The evidence! óf: PW 1, 
the widow is that: her husband: used::to 
earn about Rs: 5 every day and that at 
the time of the'accident le wasaged’ 40. 
But for the accident, itis not‘unlikely that 
he would have-lived for-andther'20 years. 
If he had -been ‘paying-evew Rs. 75 per 
mensem, to -his dependant wife;He ‘would 
have paid’ Rs. 900 per year’ to her for a 
period of 20’years. Even ‘making allow- 
ance. for the: lump sum payment; I-would 
have fixed the amount of compersation 
ata much higher figure than the 2mount 
of Rs. 5,000 fixed By. the Tribunal. How- 
ever, as the claimant has not: preferred 
any appeal, F confirm the quantum fixed 
by the Tribunal. -` >: Haat Tes 
4. The third and most important ques- 
tion raised, by the Insurance’ Company 
tnay next be considered. , Exhibit B-1 is 
the history sheet of Ramachandran,: who 
drove the lorry and.caused the accident. 
This history sheet has been maintained in 
the office of the Regional. Transport 
. Authority, ‘Firunelveli.. It is found there- 
from that the driving licence originally 
issued to Ramachandran expired on,'27th, 
November, 1968. Under, section 10 of 


the Motor, Vehicles Actyon a oe on 


“A driving licence. issued or renewed; 
, under’ this Act’ shall, subject'to the pro-, 
"visions contained in this Act as.to the 
cancellation of driving licencés and the’ 
, disqualification ` of holders of,, driving 
licences for holding or obtaining driving. 
‘licences, be effective without renewal, for, 
a period of three yéars only, from -the; 
date of the issue of the driving licence, 
or, as the-case'may.be,,from the date 
. with ‘effect from., which.,the ‘driving: 
~ licence is renewed ‘under section I1.,,and. 
thè driving licencé shall be deemed to: 
“continue to be, effective for a period of: 
thirty days aftet the date ofits expiry.” 
By force of section 10, therefore; the lictrice: 
of Ramachandran shall. bē. deemed to! 
continue’ to ‘be effective- fora period’ ‘of 
thirty days from 27th November, “1968.” 
In other words, it must be deemed to have 
been in force till 27th December, 1968. 
Actually, Ramachandran appears to have ' 


renewed his licence, not within the period“! 
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of the grace ‘allawed by section, 10 of qe 
‘Acts but with ‘effect from, 10th ‘January, 
1969. ' 
(1) 


_, Under, the’ proviso" to .sub-séction 
of section 1] of the Act; 50H. © 
fh tres ae iy E GA eo v = 
i. Provided: that.in any case where the 
application. for the renewal of a driving 
-: dicence is. made more than ‘thirty ‘days 
after the -date of its expiry, the dfiving 
. licence shalli be: renewed ‘with-.efect 


- fromthe date of its‘renewal.’. ` 


It inust, ‘therefore; be taken: that Rama- 
chandran applied for renewal only on 10th, 
January, 1969, and that is why.it has been 
renewed for a“period of-three years, from 


10th January, 1969 to.9th January, 1972: 
It would, ‘therefore, follow that on 8th 
January, 1969 the: actual - date of. the 
accident, the driver ;had' no effective or 
valid’ licence. Learned Counsel for. the 
Insurancé Company: contends’ that under 
sectian 96; of the Motor ‚Vehicles Act, the 
Insurance. Company is not liable to cover 
the risk:brought about, by a driver,. who 


on the date of the accident had no valid 
licence. Before considering the, validity 
of this contention, I think. it, necessary: to 
set Gut the relevant clauses of section 96 of 
the Act.’ That, section provides that an 
insurer, shall. ‘be “entitled -to,defend the 
action on any. of the, following grounds: 
WZ ees u i ungs 

66 2-ta ae 


a ee re rd 


ae ae 


D 


l GJ -a condition excluding the use-of the' 
SED A edoi e, Es 


-pyehbicle., uiu co. À . 
> baile AA Fg de AL ay 
=) 
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(ii). a. coridition excluding driving by a’ 





2 ; nya tn $ Lae E E A 

While the, above, provision makes: it‘clear: 
that-the right of the Insurance: Company" 
to “défend „i$ restricted to the’ “various; 
conditions sét out in this sub-section, it is 
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also clear from the sub-section that none 
of these- defences will be available to the 
Insurance Company unless it incorporates 
these conditions in the policy. The ex- 
pression in clause (4) of section 96 (2) 
“ that there has been breach ofa specified 
condition of the policy, being one of the 
following conditions,” reinforces this con- 
clusion. . It is:contended on ‘behalf of the 
Insurance Company that by virtue of the 
provisions of section 96; the Insurance 
Company is exonerated of the liability to 
cover an accident caused by a driver, who 
did ‘not hold an effective licence on_ the 
date of the accident, though prior to the 
date of the accident he might have held 
a- valid ‘licence and ori the date of the 
accident he was not disqualified for hold- 
ing of obtaining a driving licence. I am 
unable to agree. ' All that the section does 
is to enumerate the conditions, which the 
Insurance-Company is‘at liberty to incor- 
poraté’in the policy. What the Act in 
effect tells'the Inśurance Company is 
“There äre certain risks which, urder the 
statute, you are bound to cover.’ There 
are ‘certain’ other risks, which'by negotiat- 
ing withthe owner of the vehicle you may 
choose’ to cover at’ your’ option, though 
under the statute -you' are not bound to 
cover ‘the same”. Section’ 96 enables the 
Insuranice:.Conipany to defend an’ action’ 


against it on the ground that there has 


been a breach of a specified condition of 
the policy and enables’ the Company .to 
incorporate in the policy any of the condi- 
tions ‘mentioned in sub-clause (ii) of 
clause (b) ‘of section 96 (2), which enables 
the Insurance Company to incorporate. in 
the insurance policy “ a condition éxclud- 
ing driving by a named person or persons 
or by any peison who is not duly licensed 
or by any person who has been disquali- 
fied for holding or obtaining a driving 
licence during the period of disqualifica- 
tion’. This clause, it may be noted, 
contains three sub-clauses which are dis- 
junctive, viz.: (1) excluding driving’ by a 
named person.or persons ; or (2) exclud- 
ing driving by any person who is not duly 
licensed ; or (3) excluding driving by 
any person who has been’ disqualified 
for holding or obtaining a driving. licence 
during the period of disqualification. 
The. first clause’ permits an Insurance 
Company’ to -rid itself of the 
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ny? liability . 
by. providing that if an accident occurs., 
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while a named person drives the vehicle, 
the company shall not be liable to in- 
demnify, the owner. ‘The second clause 


enables the Insurance Company te dis- | 


claim liability in cases where at-the time 
of the accident, the driver is, a’ person 
who does not hold a licence duly granted 
to him. The third clause enables the 
Insurance Company to disclaim liability 
in .cases where durirg, the accident the 
vehicle was driven ‘by a person who might 
not,hold a, valid licence at, the time. of 
the accident, but who had held a licence 
previously, but who had not been dis- 
qualified for holding or _ obtaining it. 
In other: words, the three-sub-clauses 
in section.96°(2) (b) (ii) indicate the ampli- 
tude of exclusion. As the sub-clauses are 
disjunctive, an option ` is., given to the 
Insurance Company to exclude driving 
either by a named person or by a person 
who ‘is not-duly licersed or by a, person 
who:-has_ been disquelified for holding 
or obtaining. a driving licence or -to 
ex¢lude driving by-all these three clases of 
persons: : In-other words, it is open to 
the: Insurance Company: to refuse to 
cover: a risk brought about by a. person 


like driver Ramachandraw,-‘whe ‘at the - 


time öf the accident, ‘Had héld a licence, 
but-had no effectivé': licence covering 
the ' period - of-' the, -accident. . But; 
unforturately,the. Insurance Company has 
in this case exercised its option even to 
iriclude a person, who had held a licerce 
prior to the date of ‘the accident, (that 
isto say, a licence that had expired prior 
to the date of the accident) and yet was 
not disqualified for holding or obtaining 
such a licence at the time of the accident. 
Exhibit B-3 is the policy admittedly issued 
by the appellant to the owner of the lorry. 
e schedule to this policy delineates 
the area of liability cf the Insurance 
Company. The limits ‘of thè liability 
arc’ given in the ‘schecule es Rs. 20,000 
in respect of any one accident and 
Rs. 20,000 in respect of any one claim or 
series of claims arising out of one event. 
Then -the schedule proceeds to define 
the limitations of the vehicle as to use. 
Then, ïr, red ink, the following words 
occur: - cs, E 
“The policy does not cover : 
1, Use for organised ‘racing; pace- 
making reliability: trial or speed testing . 


e 
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2. -Use ‘whilst: drawing-a trailer..../;' 
3. Use for the’ conveyanée of paš- 
sengers for hire or reward.” . - i 


Then comes the clause relating to the 
driver, That- clause: says : 


“ Driver : Any of the following :— 


(a) the Insured, 
tb) Any ‘other person, provided; he is 
in the Insured’s employ and. is driving- 
on his order or with his ` periiission,”” 
Then, there is the most important. pro- - 
viso, which is in print and which runs 
as follows: _. } : 


“ Provided that the person driving, 
holds a licence to drive the Motor. 
Vehicle or, has held and -is not disquali-’ 
fied for, holding or obtaining such, a 
licerice™, 0 pn : 
What is thé’ proper construction to ‘be 
_ placed on:the ‘words, “ the person driving - 
holds a licence. to drive: the Motor vehicle ' 
or has held ‘and is not disqualified’ for 
holding or’ obtaining such ‘a licénce”’?’ 
_ This clause clearly contemplates ‘a person’ 
~ who; although ‘he, had. obtained a licence‘ 
which expired prior to the’ acciderit, did- 
not hold‘a valid licence on the date ‘of? 
the accident, and yet was not disqualified” 
for holding or obtaining such a licence. 
The Insurance ;Company with its great- 
business, éxperience, niust have thought 
it right to cover ap accident caused by a: 
person who had considerable driving’ 
experience, and yet due to inadvertasce’ 
or-absent ‘mindedness, has not chosen 
to:rehew that licence-during ` the period '- 
allowed by law and: has’ been involved ' 
in an accident while he had not yet 
jobtaired a renewal of the licence. Evi--. 
dently, the Insurance Compary. trusts 
the experienced drivers not’ to drive the 
vehicle rashly and negligently, this ex- 
pectation resting upon their. past per- 
formance rather than upon the technical, 
but unimportant question whether they. 
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an’ effective ‘licence at the time of the 
accident. -I am éntirely at.a loss to ac- 


. cept such a'construction. The Insurance 


Company has used the wcrds deliberately 
to show that it has made a distinction bet- 
weer two categories of drivers, viz:: (1) 
dafivérs holding licence ta rive the moter 
vehicle at the time of the accidént; and (2) 
drivers,” who' have held a licence prior to 


+ the date ofthe accident; but not disquali- 


fied: for holding it at the time ofthe acci- 
dent, though they hold no valid licence 
at the time of the accident: I, there- 
fore, ‘refuse to accept the rather artificial 
construction -which is sought to be put 
by learned Counsel upon the proviso con- 
tained in the- Policy.. 7 ° |” 
5. :. It.is lastly contended that the cons- 

truction . contended for, would . receive | 
support, from section 3. of the Motor , 
Vehicles Act. . I am, unable to agree. 


Section 3 says:) < © 


.* No person, shall drive a motor vehiclé 
in any public place unless he holds 
an effective driving licence issued to 
himself authorisirg him’ todrive "the 
vehicle 3....°? ge re, 
The penalty for.disobeying section 3 is . 
that.the driver, would forfeit? his licence 
or.otherwise would be penalised. There 
is nothing..in section 3 or any other sec- 
tion .of:the-Act which, would justify the’ 
contention ; that a driver violating sec- 
tion.g or any. other penal provision of the 
Act would by virtue of his violation re- 
lieve the Insurance ‘Company of its lia-- 
bility ,to -indemnify. :; Violation of. the 
motor vehicles rules is-a matter for which ` 
cértaim .penalties are prescribed. Those 
penalties do.not.and cannot exonerate 
the Insurance Company of its liability 
because under an express cortract, it 
has stipulated to cover a liability of this 
kind. In the result, I repel all the con- 
tentions raised by the Insurance Com- 
pany and confirm the order of the Court 
elow. 


have been careful and alert enough to’ 6, I may also refer to a decision of 
renew the licence. within .the period Raghavan, J., in Motor Owners Insurance 
allowed bylaw. Mr. Devanathan, learn- - Company v. Danielt, upon which reliance 
ed Counsel for the Insurance Company is placed by learned Counsel. That was 
says that the proviso should be construed * a case where the Irsurance policy re- 
in such a way as to exclude the intention - . 
of the Insurance’ Company to include’ 
driving - by a person ‘who did not’hold 





I, 84 L.W. 518 : (1971) 2 M.L.J. 377 : AJR. 
1972 Mad, 11, 
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peated word for word. the’ provisiors of 
section 96 (2) (b) (ii) of the Act.. As I 
have. already held,.:, section 96 (2) (b). 
(ii) cf the Act gives an. option to the, In- ` 
surance Company to lay down any of 
the three conditions specified in | sub-,. 
clause (ij). In that case, the Insurance: 
contract had. incorporated; cumulatively,- 
two out-of: the, three conditions contem- . 
plated: in sub-clause . (ii), and; thereby.. 
excluded :driving not only -by «va person: 
who. had. held a licence, though he was:, 
not disqualified at. the time .of the acci-), 
dent, but also driving by a person, who” 
was not at.the.time of the/-accident duly.. 
licensed. - But, in this case, the Insurance 
Company without incorporating all, the. 
permissible conditions mentioned by the 
statute, has opted to exclude driving only. 
by a person, who had, prior to the acci- 
dent, ‘ held the licence and was not disi: 
qualified at the time of the accident from‘ 
holding or obtaining such a. licence.- 
I do not, therefore, thick that the deci- 
sion of Raghavan, J., has any application 
to the facts of this case) 8" |: 


q. The result is, the appeal fails and 
stand dismissed with costs. 
8. I direct, under’ section 110-CC of © 
the Motor Vehicles-.Act; that the clai- 
mant shall be entitled to.simple interest” 
at 6 per cent.. upon ‘the amount: of 
Rs 5,000 from the date of: the claim; 28th 
February, 1969 upto the date- of:pay- 
ment.’ It'appears that a sum òf Rs. 2,000. 
has. ‘been’-already - deposited ‘by the’ 
Insurance‘: ‘Company ‘into. ‘the’ ‘Gourt 
in which case it will not": carry interest 
from the date ‘of deposit though’ it will. 
carry interest from the : date of claim‘upto - 
the date of deposit. '\Time. for payment 


will 


-e 


` 


of. the balance two tnonihs: `- ; 
S.J. ie Appeal dismissed., 
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Te 1199 of 1970 in O:§.i No. 586 of 1964: - 
y TO. Subramanian, fox Petitioner... 2) 


1 The- Judgment “in 


[1974: 
IN THE HIGH COURT.OF JUDICA- 


TURE AT MADRAS. 

Present :—K. Veeraswami, G. J.. and 

F. V. Raghavan, J. T Pe 

Sarayakaran alias Muniyan.: ` 
Petitioner” 

0. 

Perumal | ‘Respondent. 


Partition: Act (IV of 1893), sections 3 (1), 2 
—Order under section Z for’ sale of property 
—Application under- section 3—Whether lies 
—Scope. ©  - l 

In order that an application under sec- 
tion 3 (1) of the Partition Act may, be 
considered, the petitioner should apply 
to. have. the order for’sale passed under 
section 2 set aside. “It may' be even 
visualised ‘that a sale has taken place under 
section 2, Even in such a case, there is 
nobar to be inferred from the two sec- 
tions, to an application being , made 


t 


under section 3 (1), but only it cannot þe , 


considered unless the order for sale made 
under section 2 is.set :aside. That is, 
the, correct approach. A right. to apply 
under section. 3 (1) accrues the moment” 
a request under section. 2 has been made 
to the Court. oe  [Para. 12.5 
Cases referred to" O opon 
teed £ , AM ` EErEE ray - 

Angamuthu Mudaliar v. Ratna “Mudalier, 
(1925) I.L.R. 48 Mad. 920 : 49 M.L.J.. 
411-2 ALR. 1925 Mad 1234 |; Nitish, 
Chandra , Ghosh - v. :Promode . Kumar . Ghosh, 
AIR, 1953 Cal. 18; Jayarama. v. Amaz. 
malai, I.L.R. (1966) 2 Mad. 530 ; Dhanki 
Mahajan v. Rama Chandubha,, (1969) 18.C.J. 
17 ae 3°S.C.R,, 759 : A.L 


a £74, 


- Petition under ‘section 115, Civil Pro-- 


cedure Code, praying the High: Court. to 
revise the order of the Court of the Addi— 


|. tional: District Muusif, Tirupattur, dated 


5th August, 1970 and‘'made jn I'A, No. 


v the: “first instance’ 
was ‘delivered by:©. ; at yc! 
pie hat am 


n de 


; TE E al a CUAN 
Ganesan, F.—The. first defendant has, pre-,. 


ferred, this Civil:, Revision., Petition -on, 





pe ee £ er Ge ee > ae A 
*C,R.P. No. 966 of 1971, -12th March, 1973. - 


Ry 1969: 


sati i 


` 


m- : 


being aggrieved that the learned Addi- 
tional District Munsif of Tirupattur had’ 
dismissed his application I. A. No. 1199 of 
197u in I:A. No. 1189 of 1967 in O.S. 
No. 586 of 1964 filed under section 3: of: 
the Partition. Act for fixing the value’of 
1/grd “share of the- respondent plaizitif™. 
Perumal": in respect of itém 3 of the suit’ 
properties and for sale of such share’ in 
his favour. 


$ 


2. The EE has filed I. A. No. 1622. 
of 1968 under section 2 of the Partition 
Act for sale of the property, and the appli- 
cation was allowed by the Court on 20th 
August, 1969, and sale papers had also 
been filed. The petitioner subsequently 
filed I. A: No.. 1199, out of which the. 
Civil Revision Petitior arises';.under. sec- 
tion 3 of the Partition Act praying that- 
the 1/3rd share of the respondent-plaintiff: 
may be sold in his favour and that the- 
value of the said share may be fixed.’ 

Following. the decision of “a Division 
Bench of this Gourt'in Arigamuthu Mudaliar 
v. Ratna Mudaliar’, the learned Mursif 
dismissed the petitioner's application, 

hclding that an application under sec- 
~ tion 3 of the Partition Act would.not lie 
after an order for sale under section > 2. 
of the Act had been passed by the Court. 
The learned Munsif has.stated' that he is: 
bound by the Bench decision of this Court 


and has consequently declined to follow - 


the contrary view taken -by the Calcutta 


High Court: in Nitish Ghandra Ghosh v. ` 
He: pointed: out’ 


Promode Kumar Ghosh?. ” 
that no decision.of this Court subsequer:t- 


to Angamuthu Muaaliar’s caset, had: been*. 


cited ..before him.: This .is evidently 


wrong, as the leaned Counsel for the peti- 


tioner rightly points out for, in Jayarama 
v. Annamalai?, Kailasam; J.,: has declined 
to.be bound by the Bench decision in 
Angamuthu Mudatliar’s.. Gase: 
preferred, Nitish ‘Chandra Ghosh vi. Promode 
Kumar Ghosh®, cited above: Kailasam} J: 

has taken the view that!the: observations: 
made,..by:the Division’ Bench 6f this Court: 
in Angamuthn'!: Mudaliar?s Gase? were» 
obiter and are also: not ete oye ‘the. 

sd an EU dite i} bL 


1. (1925) LLR. 48. Mad, 920; 49. MLS, Alt: 
ALR. 1925' Mad: 123 
2. ALR. 1953: Cal: 18. : a Ta aes 
3: LL.R. (1966) 2 Mad.530,, 2 -. vos 
27 
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provisions of sections 2:and g of the. Parti ti- 
tion Act (IV of 1893). ge at Og 


3: ‘The, learned Counsel “for the peti- 
tioner `, contends ‘that’ the’ decision of 
Kailasam, in ais binding òn ‘me, as it is 
a. “decision of a Judge of. co-ordinate juris- 
diction, of this. Court and reliés. for that 


Acid 


Rana Chandubhai, wherein, the pcan 
Court has ruled’ ‘that a. single Judge of a 
High Court is ordinarily bound to accept 
as corréct judgments of ‘Courts of co-or- 
dinate. jurisdiction or “Division Benches. 
ard Full Benches of his ‘Court. 


4. I have gone through the Neit of 
tbe Division Bench of this Court in Anga- 
muthu Mudaliar’s case?, cited above ; and 
I regret to;say that I am unable to agree 
with, Kailasam, J., that the observations 
made in that judgment are obiter ir riature 
and will not consequently bind him. I 
am also satisfied that,these observations 
contain :a correct statement of the law 
and that, the construction’ placed by the 
Calcutta decision citéd above and-:by 
Kailasam, J., is, not warranted by. the | 
provisions of sectio. 18,1 s2 and 3 of the Parti- 
tion Act.. poo i ; 


5: The een baits in tacos 
Mudaliar’s' case®, were these. In a parti- 
tion suit, a consent decree was passed_ 
embodying a direction by consent of 
arties' that ' the Official: ` Referee 
should ' ' divide’ the ' property ‘by metes 
and bounds and that, if it could not be 
so ‘divided, he should sell -the property 
under ‘the Partition Act (IV: of 1893). 
Under the decree, the plaintiff was 
entitled td-a half share. : The Official 
Referee founld that the property: was net 
capable of division by. metes and’ bounds 
and: decided’ to' sell ‘the property. The 
plaititiff thereupon made-‘an: application 
to the Court under section 3 of the Parti- 


- tion Act‘ for ‘leave to purchase‘ the shares 


of.the defendants arid requested the Gourt 
to-fix the value‘of the: said shares. Thé’ 
application was dismissed; but a’ 
Divisior Bench of this Court set aside that 


at ali * 


_ i965) 4 1 Sc. 157 : -(1968) 3 S.C.R..759 : 
Are’ 1969 S:G:.69. 

2.. dSLR. 48:Mad, $20 : 49 MLJ. 4il: 
A.LR, 1925 Mad, 1234: 
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order and remanded the case back to 
the. Official Referee ‘for disposal 
according to law. Subsequently the de- 
fendants also applied under section 3 of 
the Partition Act, offering’ to purchase 
the house at the’ valuation fixed by the 
Official Referee ; and in’ the alternative 
he prayed ‘hat, the house should be sold: 
to the shareholders who offered the highest, 
price and‘ that the'salé should be held’ 
by the’ ‘Official’ ‘Referee as’ between the 
shareholders. “The ‘application ` was 
allowed; but’ ‘the Jearnéd Judges who 
constituted the Bench allowed the appeal, 
dismissed the application and made’ cer- 
tain observations’ of which portions 
relevant to-the present enquiry are set 
out, below | s 


Tt is e toc our mad that's section 3- 
of the: Partitior. Act cannot be applied 
after the ‘Court had already’ directed’ 
a Sale and in this case the sale was with 
the consent of-alliparties.: ‘The _ sale 


which was directed was -à sale ‘under* 


‘section ‘2 of' the’ Partition Act. ' Sec- 


tion'3 begins by: saying“If, in any case: 
where the Court is requested under the: 


last foregoing section to direct a:sale;' 
any: other’ shareholder applies for leave 


to buy ata valuation the share- of- the - 
shares of the party asking for a ale, a 
i learned Judges have further »held that 


‘the Court sliall, order a valuation,” 


6. Ttseems to us haele that the proper 
time. to-apply under section g is before. 


a Court makes an order under section 2, , 
and after the’ request had: been made by 
property. 
should: be, sold. Unless -we construe the _ 


one of the, parties that the 
two sections in this manner there will. 
be much difficulty in applying them. 
‘Once a final order is made as between the 
patties that.the property should be sold 
under section 2, and that means a sale 
open to the public when anybody might 
bid for the property unless it is expressly 
restricted to be between the parties only, 
no order can „be, made under section 3; 
as it is too late then to, apply under that 
section. meee à 
* Er ea © X 

In this case section 3 _does not apply. 
The parties have already agreed that the 
properties should be sold. under section 
2 and that consent has not bee: set aside 
by any order and is still in focre. a enh 
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It appears to me clear that a construction 
of the provisions of sections 2 and 3 were. 
necessary for an effective.disposal of the 
dispute between the parties ‘by the 
Division Bench. It is true that the learned 
Josees have observed that the parties 
ave already agreed that the properties 
should be sold under section 2 and that 
consent has not been set aside by any 
order and was still in force ; but the 
learned Judges have also prefaced those 
observations by- the remark that, in that 
case section 3 did not apply. - The impli- 
cation of this remark:is clear and it is 
that, inthe opinion of the learned Judges, 
if section 3 applied to the case, the. fact 
that the parties‘have - already agreed that 
the properties.should be sold under sec- . 
tion 2 would not have beer. a bar-to the 
applications: made by the plaintif aad 
the defendants in the-case under section 3 
ofthe Act.» As set-out earlier, the learned - 
Judges have held that, once a final order 
is made. as between -the. parties-that the 
property should be. sold under ‘section 2 
and that means a sale open to the public 
when anybody might-bid for the property 
unless it is expressly-«restricted to ‘be 
between ‘the parties only; . no order can’ 
be made. under section 3, as it is too late 
then. to.apply under that section.. The 


the «consent order between: the parties’ 
whichis to-the effect. that the property. 
should be sold under. the Partition Act 
unless the Official Referee found it con- 
venient to divide it by metes ard bounds 
must be deemed to-be one under section 
2 of the Partition Act and that the subse-- 
uent applications by the plaintiff and 
the defendants under section 3 could not: 
be entertained because the consent order 
must be a final order.under section 2 and: 
that it was. too late to come in with an 
application uncer section 3. In my view, 
construction of sections 2 and. 3 of the 
Act by.the Division Bench was necessary 
for: an effective osal of the question 
faced by the learned Judges whether appli- 


_ cations under section 3. filed subsequent ` 
“to. the consent order.that the property 


should be sold by the Official Referee 
would lie. It appears -to- me thet the 
learned Judges have not dismissed the 
applications by the plaintiff and the de- 
fendants under section 3 of the: Act on 
the ground that ` they -were bound by 


ay 


the consent order that the sale should 
take place. It:was not: disputed i in that 
case that the Partition: Act ‘applied, and 
it does not appear from the :judgment-that 
any argument was advanced by any of 
the parties to the ‘effect that as the ‘consent 
order was binding between the parties 
no relief under section 3 was ‘therefore 
available. Indeed it is‘obvious that no 
* such argument could have been advanced, 
as.both the plaintiff and the defendants 
have admittedly filed applications under 
séction 3 of the ‘Act. Fo 


7. Th my view, the’ real basis of the de- 
cision by the learned Judges i in that case 
was this:- The order- for''a public sale 
under section 2 is final and; consequently, 
- so long as that order stands; no subse- 
quent, applications, under section -3_ hy, 
any party’to the decree praying foc a 
sale of the shares of the other parties in 
his favour is éntertainable.- -The consent 
order jn, that case for a sale must be 
deemed to be'one' under section 2'of the’ 
Act and consequently- applications by ` the 
plaintiff and defendants under section 3: 
of the Act Sige, uent td the’ consent 
_ order) for sale of the shares of. thecother” 
patties in their favour are not legally 
maintainable. The observations of the 
learned Judges that once a final. order is: 
made as.between the parties that the 
property should be sold under section, 


2 and that means a sale open to the public, , ; 


no order can be made under section 3,’ 
as it is too late then to apply under that- 
section cannot, therefore in my view, 
‘be viewed as obiter but must be taken 
to be the basis for. the canon and binding 
on Kailasam, J. 


8. In the second ae it also appears 
to me that the observations made by the 
learned Judges are based upon a correct 


interpretation of the provisions of sections - 


2 and 3 of the Act. Section 3.(1) of the 
Act is to the following effect.-““If, in any - 
case in-which- the: Court is ‘requested 
under the last’ foregoing séction to direct 


asale, any other shareholder: applies for - 


leave to buy at a valuation the-share or 
shares of the party cr parties asking for a: 


sale, the Court shall order a ‘valuation’ of.: 


2, 


the share-or shares in such:manner......4: 
In my view the language used implies 
that applications under -section -3--can 
be entertained only so long: as. the appli-. 
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cation under section 2 for sale of the pro- 
perty is still pending and has not bëen 
finally ordered. If the application under 
section 2 had been allowed’ and a public 
sale had been ordered, it would be ano- 
malous to allow a subsequent application 
under section 3 for'a sale of the shares 
of some parties to the applicant, so 
long as the order for, public sale stands 
and has’ not been .set aside. An order 
for the sale of the sharés of one party to 
another | cannot subsist and stand side 
by side ’ with an order for a public sale. 
I.am therefore ‘unable’ to ‘subscribe to the 
view taken’ by “the Calcutta High Court 
and by’ Kailasam, J., that an applicaticn 
under section 3 ‘of the Act can be en- 
tertained so long as a sale had not been 
held in ` pursuance of the order under 
section 2 of the Act. 


g. In view of the fact that I am unable 


follow the decision of Kailasam, J., 


th? binding nature of the decision of this. 
Court. in “Angamuthu. Mudaliar v. Ratna 
Mudaliar}, as well as on: the effect of the 
provisions ‘of sections. 2 and 3 -of the Indian 
Partition. : Act, it is but proper that 
both. questions should be referred-to a 
Berch ‘for adjudication. Accordingly, 
the following two questions are formula- 
ted for a-decision by a Bench 


-t (1) Whether the’ observations of the 

“Division ‘Bench in ‘Angamuthu Mudaliar 
v. Ratra Mudaliar1, that the proper time 
to’ apply ` under section 3 of the Parti- 
tion Act‘is before a Court makes an 
order under section 2 of that Act and 
that once a final order is made as 
betwéen’ the parties that the property 
should be sold under section 2 and 
that means a sale open to’ the public 
when anybody might bid for the pro- 
‘perty’ unléss it is expressly restricted 
‘to. be ‘between the parties only, no 
order can be made ‘under section 
3, aS it is too late then to apply under 
that section, are obiter, and, in case 
they are not obiter, 


(2) Whether the-said observations do 
not contain, a correct statement of the 
law,’ 33 i : 
10. “The papers wal b ‘placed before 
the Hon’ble-the-Chief Justice for being 





(1925) LLR. 48 Mad. 920 : 49 M.: LJ. 411: 
ALR: 1925 Mad. 1234. 
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referred .to a Division Bench. or a Full 
Bech, © +) ows 

The Judgment of the Court was delivered 
by 


we ! x ' bag 


Veeraswami, C. 7.—The’ matter comes 
before us.on a reference by Ganesan, 
J. The learned Judge thought ` that 
there was a conflict of: decisions and 
thereforė it should be’” resolved. But 
on the view we are inclined to take there 
is no conflict of decisions, ‘The question 
is at what stage an ` application, under 
section 3 (1) of the Partition Act of 1893, 
should be made: is it before an order has 
been made under section 2, or'can appli- 
cation under section `3 (1) be made 
even thereafter, but _ before the sale is 
actually held. ’ "That is how the question 
has been Fropeinded i the zonne 


ee A 


12." On a iin reading of: sectioris 2 
and 3, .it seems ‘to us that the right to: 
apply under ‘section: 3: (1) arisés.‘the. 
moment :a request has.been made under. 
section 2. If a direction for sale of. the 
property has been given ‘under section 2, 
it docs not. follow . that’ an application 
under section 3.-(J) cannot be made 
thereafter. All that-is necessary is that 
in order that an application under sec- 
tion 3 (1), may. be considered, ‘the ‘peti- 
tioner should apply to. have the order 
under section 2 set aside because, so long 
as that order stands, the application 
under section 3 (1) doe’ ‘not call for con- 
sideration. It may be even visualised 
that a sale has taken place under sectior 

2. Even-in such a. casé, as it-séems ‘to 
us, there is no bar to be, inferred from the 
two seçtions to an, application being 
made under section“ 3, (1), but only it 
cannot be ċonsidėred, unless, the order 
for sale made under section 2 is set aside. 

That we think is. the . correct approach, 

We do not think that, the question, was 
considered in Angamuthu `Mudaliai v. 

Ratna Mudaliar!. As” to Jaarama v. 

Annamalai®, we' agree with’ Kailasam, J. F 
that a right to apply ‘under’ section '3'{1) 
accrues the moment a request undér 
section 2 has „been . made to Bhe nii i 





ie a TER=(1925) 48 Mad: 9207: A MLJ. Mas 
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Beyond that stage, an. application ma¥ 
always be permissible,, but only,. as we 
said, any order ‘made’ urider section 2,, 
or sale held pursuant to. that. order will 
have to get out of the way first-before an 
application .under: section "3: (1):'can be 
taken up for consideration: ' 


1g. On that view “of the matter, we 
set aside the order of the’ Court of the 
District Munsif and remit ` the application 
under section. 3 (1) to ‘the Court for dis- 
posal, along ‘with any. ‘aplication which 
the petitioner may have filed for setting: 
aside the, order- for. sale. under section 2. 
If no such: application is made to ‘set. 
aside the order under. section “2, the 
application under section 3° (1) will: 
naturally, have to be dismissed. E 


14. The petiticn is accoidingly. ordered. 
No costs. | 


S.J. 


IN THE HIGH COURT, OF JUDICA- 
TURE; AT, MADRAS, a E se, 


PRESENT :—S.' “Matar Fi. 
ween Mit 


4 


ı Petition allowed. ' 


(ee 


“Appellant *; 


v. 4 a5 oe ae 


Ramabadra. Reddy and others r : 


Respondents. ` 
Madras. Agriculeursts Rolie Act Iv. of” 
1938): ‘section 21—Judgment-debtor adju- 


dicated insolvent—Insolvency, proceedings con- 
tinuing—Application by son to scale down. 
debt—Son, not party to suit, and, not adjudicated: 
ensolvent—Maintainability . of .application— 
Proper section applicable —Section _21—. 
Meaning of ‘any atter ie interested? im, 
section ab (2); s 


Where. a a against whom. 
a- money decree had been ; passed was 
subsequently, adjudicated . insolvent and. 
while thej-insolvency proceedings , were 
still in progress, a: son of the ‘Judgnient-. 
debtor, who,.was-not-a,party -ta the suit. 
and who ‚was “not- adjudicated: „an m=, 
solvent, either, applied for scaling down, ` 
the decree- debt’ under the Madras Agri- 
culturists .Relief Act;,the proper section, - 
applicable is section-21, and rot section. 19- 
of the Acty < ; 4: | [Para..3.} © 





*AA.A.O. No. 147:0f 1971. 19th December, 1973: 


All that section 21 requires is that the 
‘person ‘applyirg for scaling down should 
‘be a person ‘interested’ in the scaling down. 
"The son of the judgment-debtor who made 
the application was certainly a person 
interested in getting his father’ s debt 
scaled down. The petition is, therefore, 
competent and maintainable. [Para. 3.] 


Appeal against the order of the Court 
of the District Judge, North Arcot. at 
Vellore, dated 20th July, 1971 and. made 
in C.M. A. No. 10 of 1971 reversing the 
order and decretal order of the - District 
“Munsif, Ranipet, dated 3rd October, 
1970 and made in I. A. No. 599 of 
1961 in O. S. ‘No. 515 of 1934. 


R. Gopalaswami: Ayyangar, for Appellant, 
P. R. Varadarajan, for Respondents. 
The . Court delivered the “following ,'. 


Juvoewment: —This appeal arises under’ the 
following circumstances: On the. 12th 
‘September, 1935 one Ramabadra Reddiar 
obtained a decree against. Govindaraju 
Nadar (D-1)-:Doraiswami Nadar (D-2) 
and minor Vasudeva Nadar (D-3) whereby 
‘defendants 1 and 2 were directed to pay 
personally, ‘and all the defendants’ to 
‘pay, out of the family’ properties; ‘a sum 
“of Rs. 2,856 with interest on’Rs. 2,100 
at 12% per annum from’ 16th: ‘April, 
1934 from the date of the plaint-upto the 
date of the decree. ‘The decree further 
ordered the défendants to’ pay a. sum’ of 
Rs, 425 as costs’ to’ the plaintiff. with 
interest on the aggregate sum at the rate 
of 6% per annum from’ the’ date’ of the 
.décrée upto’the date'of realisatioa. Sub- 
sequently Ramabadra, ‘Reddiar : ‘trans- 
ferred part of the decreé i in’ favour of ore 
Anr aimalai Mudaliar, ‘Sivanandam who 
is‘6ne of the’ sons of ‘Govindaraju Nadar 
(D-1)and 'who''wes.tot'a party to. ‘the 
súit“ in ©. S: Ño. . 515 of 1634, filed’ ‘in 
“March, ’'1961'a petition under sectión 1g 
of Madras ‘Act' IV of 1938 i ih I:A. No.'599 
of 1961 for’ ‘scalir g down the debt due 

- his father“ under , the decree: 
Ramabadra Reddiar Was itnpleaded as the 
first ‘tespondent'and ‘“Annathalai Mudaliar 
as the second respondeht in the ingérlocu- 
-tory* “application, Tt appears that,” ir 
I. P Nor I1of 1935 Govindarajn Nadar 
and ' ‘Doraisyatni_ Nadar, `’ defend z ärits, 1 
and 2 in O'S, No. "515 ‘of 1934 were” ad‘ 
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judged as insolvents. Consequertly, - the 
Official Receiver, North Arcot, was im- 
pleaded as the. third respondent in the 
interlocutory. - applicaticn. In this 
application, Sivanandam, the appellart 
before. me, contendéd that as a member 
of the agricultural family ‘of Ramabadra 
Reddiar .he was entitled to file this ap- 
flication: for scaling down and that no 
amount would be due under the decree 
if it were > properly scaled down. 
Ramabedra Reddiar ir his counter con- 
tended inter:-alia that -the petitioner was 
not competent'to apply for scaling dowr 
at all,: that he was not an Agriculturist 
entitled. to apply and that he had no 
saleable interest in the land, inasmuch as 
the entire family property had: “vested 
in the Official Receiver in ‘insolvency. 
‘He further’ pointed -out in his-counter 
‘that section 19 cf the Tamil Nadu Agri- 
culturists Relief Act had no application 
and that;inasmuch as  Govindaraju 
Nadar and.his brother had been adjudged 
as insolvents in I. P. No. .11 of'1935 on 
the file of: the Sab-Court, Vellore, ‘the 
proper - provision. : applicable would be 
sectior 21 of the Act‘and that this appli- 
cation. ought to-be,made either by the 
insolvent-debtor or the’ Official Receiver. 
Tke second respondent, who was the 
assignee-decree holder, raised a number 
of contentions, some “of which: were a 
repetition of- those raised by the first 
respondent. The Official Receiver, who 
was the third respondent in the- -inter- 
locutory application; filed a memo. to the 
effect: that he hac no ‘counter to. hile, 


2 The learned District “Munsif, Ranipet, 
after recording “documentary , ‘and oral 
evidence and upon a review of the evi- 
denc:, ‘came to the, conclusion that 
Govindaraju Nadar’s. S, ' farhily including 
his son, the petitioner, “was in possession 
of agi icultural lands ov, the three relevant 
dates, “wiz..: (1) the date when the debt 
came into existence; (2), “Ist October, 1937; 
anc (3). the date on ‘which the, pétition to 
scale | “down , the,, decrée' debt was, filed. 
After recording , . these findings he 
p-oceeded to indicate the mode i ip which 
the debt should be scaled down and direc- 
ted the parties. to file, memoranda. of 
calculation on,-the lines’ suggested by the 
Court, ‘No mmo, was. filed. Against 
this” “order” Annamalai. assignée | decree 
helder preferred ‘ar.‘ appeal to the Dis- 
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tvict Judge of North Arcot. The learned 
District Judge after holding that an agri- 
culturist as defined in Madras Act IV cf 
1938 is a ‘complicated person’ introduced 
a further complication in the proceedings 
between the parties by holding that in as 
much as all the properties of the family 
of the judgment-debtors had vested in 
the Official Receiver long prior to the 
institution of I. A. No. 599 cf 1961, the 
son of the irsolvent, who was the appli- 
cant, could have ‘no saleable interest in 
the agricultural property, such as: io 
qualify him for filing an application under 
the Act:: In this view, the first appellate 
Court set aside the District Munsif’s 
order directing the scaling down of the 
decree debt and dismissed.the petition 
for scaling down with costs throughout. 
It is against this order that Sivanandam 
the applicant;' has preferred this appeal. 
3. It is not disputed that Govindaraju 
Nadar, the’ father of Sivanandam, has 
been adjudicated. as an insolvent. ` From 
the fact that the Official Receiver ap- 
peared in Court and filed a memo. seying 
that he had no objection to the scaling 
down, it may be presumed that insolvency 
proceedings are still in progress and that 
there has been no annulmert. of adjudi- 
cation. It is not kaown if at the time 
of adjudication the power of 
Govindaraju Nadar to sell the joint 
family property in discharge of the joint 
family debts also vested in the Official 
Receiver along with Govindaraju Nadar’s 
share in > the joint family property. 
Even if it had vested, it is not known 
whether the’ Official Receiver had ex- 
ercised that power. But in the view that 
T take of the competency of the appellarit, 
it is unnecessary to go into the question 
whether the appellant.had any saleable 
interest in the agricultural lands at all 
at the time he filed his application for 
scaling down. As pointed out in the 
counter-affidavit of the first respordent 
in the trial Court the proper, section ap- 
plicable is not section 19 but section 2] 
of the Act. - Section 21 of the ‘Act is in 
the following terms :— ne Pee 


“21. (1) Nothing contained in this Act 
shall “apply to the. debts payable by 
any ‘person who has been adjudicated 
an insolvent, if prior. to the coming 
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into force of this Act, a-dividend has 
been declared out of his assets. 


(2) If a dividend has not been so de- 
clared, the Court shall, on application 
made by the insolvent debtor, the 
Official Assignee or Official Receiver 
in whom the property of such debtor 
has vested, or any other person ~in- 
terested, apply: the provisions of this 
Act to the debts’ payable by the in- 
solvent debtor if he would have been 
'an agriculturist within the meaning 
of this Act but for his adjudication:in 
inselvency.” : Eig 3 


Counsel are unable to say if a dividerd 
had been declared out of the assets even 
prior to. the: institution of this petition. 
This is a matter which requires investiga- 
tion. If a dividend has not been been 
declared, it is clear that the Court shall 
scale down the debt on ‘an application 
made by anyone of the following 3 
categories of persons: (1) insolvent debtor = 
(2) Official Assignee or, Official receiver ; 
and (3) any other. persin interested. 
It is-clear from the language of this sec- 
tion that where there has been an adju- 
dication of the judgment debtor as an 
insolvent, it is not necessary that the per- 
son who applies ‘for scaling down ` the - 
debts should have a saleable interest in 
agricultural lands. The insolvent debtor 
who is enabled under. that section to apply, 
cannot be said to have saleable interest in 
the lands after adjudication and after 
the entire estate has vested in the Official 
Receiver, nor “ any other person interested 
mentioned in clause (2) of the section need 
be a person having a saleable interest in 
the agricultural land.- All that. the sec- 
tion requires is that he should be a person 
interested in getting the debt scaled dawn. 
The son of the judgment-debtor, wh 
made the application, is admittedly. a 
member of the family of the insolvent. 
He has not been adjudicated.as an inst 
solvent either and he is certainly a person 
interested in getting the decretal debt of 
his father scaled down under Madras} 
Act IV of 1938. The-learned Districth 
Judge, - therefore, fell into an error in 
thinking that the petitioner was not com- 
petent te file an application „because in 
his view he was not an agriculturist within: 
the, meaning of the Act and he had no. 
saleable ‘interest in. the agricultural lands. 






TY]: 


In the absence of relevant material, I ant 
unable- to agree even with this view- of 
the learned District Judge, that the peti- 
‘tioner had no saleable interest in the 
agricultural lands., Even assuming that 
he did not have such an interest, he 
would be certainly a person interested, 
within, the meaning of section 21 clause 
(2) of the Act. 


4. I, therefore, reverse the finding of the 
District Judge and remand the matter to 
the first appellate Court with a direction 
to dispose of the appeal on the merits ‘on 
the basis that the petitioner in I. A. No. 
599 of 1961 is competent as an interested 
person- ta maintain that petition. The 
costs of this appeal will abide the result 
of C. M. A. No. 10 of 1971. > ©. 


ae Ordered — 
PSP: secen accordingly 
IN THE HIGH COURT'OF JUDICA- 
TURE AT MADRAS. - -> 


(Ordinary Original Civil " Jurisdiction.) 
Present :—C. 7. R. Paul, F. 


In the matter of the Indian Succession 
Act XXXIX of 1925 ; : 


and In the matter of the debt of 
T.. Pachiappa Mudaliar, Intestate— 
deceased. . 


Mohanaprakasam (minor) Repre- 
sented by guardian Sarojini > . 
Petitioner* 
Indian Succession Act (XXXIX of 1925), 
sections 371 and 370—Issue of succession 
certificate—Furisdiction to issue —Basis’ of. 


Under section 371 of the Indian Succession 
Act the jurisdiction of the Court-to 
grant a succession certificate is made to 
dependupor one of two circumstances 
namely, either ordinary residence `of 
the deceased at the time of his death or 
in the a bsence of any fixed place of resi- 
dence the situation of any part of the pro- 
perty within the jurisaiction of the Court 
to which the application is made. 
The second part of section 371,: that 
is, the jurisdiction arising by , reason of 
the.situation of the property. ‘of: the de- 
ceased within the jurisdiction of the Court 
ese 
*Diary No. 9051. of 1973.___.3rd January, 1974, 
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to which the application is made, wotilgd 
come into operation only if the deceased’ 
had no fixed place of residence. 


[Para. 3.} 


Section 300 of the Indian Succession Act 


cannot be invoked in the instant case 
In’-support of the petition for the issue 
of a succession certificate: mechanically 
by the High Court for that section occurs 
in Chapter IV of Part IX whose heading 
is “of the practice in granting. and revok- 
ing prebates and letters of administra- 
tion” ; whereas succession certificates are 
dealt:with in part X of the Indian Succes- 
sion Act. ` [Para. 3.} 
K..'Stinivasan and V. R. Gopalan, for Peti- 


tioner, ; 


The Court made -the following- 


fle 
of this Court against the late Pachayappa 
Mudaliar and his, wife and Thillai Nata- 
rajan and in and by a decree, dated ‘grd. 
January, 1957 this Court allotted certain 
items to the minor Mohanaprakasam. 
and three life insurance policies which are 
the subject-matter of this petition were 
directed to be assigned by ‘the deceased 
Pachayappa Mudaliar in. favour . of 
Mohanaprakasam, but before ‘the 
assignmentdeed was executed Pachayappa. 
Mudaliar* died ‘and an- ‘assignment 
deed: was executed by the heirs of the- 
deceased on 6th July,- 1961 ; but the Life 
Insuranée Corporation declined to act 
upon ‘the decree’ passed in C.S: No. 109 of 
1954 or’ the assignment deed ‘without ‘a 
succession certificate. Sa te 

2. .The.office returned. the petition. with. 
an endorsement as follows -: |“ Since ` the 
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‘deceased was not an ordinary resident 
within the jurisdiction of this Court at the 
time of his death, it may be ‘stated how 
this petition can be filed in this Court 
-without any impediment to the provisions 
.of section 371 of the Indian Succession 
Act.” The petition was represented with 
the following endorsement: “In GS. 
“No. 109 of 1954 on the file of this Hon’ble 
‘Court, this particular item was allotted 
to the minor. Although normally the 
“Life Insurance Corporation could act on 
-the decree copy, they still want a succes- 
sion certificate. As this Honourable Court 
‘in exercise of its original jurisdiction has 
allatted this item to the minor, I submit 
‘that this Court can issue succession certifi- 
cate. If there is doubt the matter may 
‘be posted before Court.” Hence the 
matter was posted for hearing the Counsel 
for the petitioner and I have heard the 
-counsel for’ the petitioner. i 


-g. Section 371 of the Irdian Succession 
Act reads as follows: > “The District 
“Judge within whose jurisdiction the deceas- 
ed. ordinarily resided at the time of his 
death, or, if at that. time he had no fixed 
place of residence, the District Judge, 
-within those jurisdiction any part of the 
property of the deceased may be found, 
may grant a certificate under this Pari. > 
Admittedly the deceased ordinarily resid- 
-ed at the time of his death within the juris- 
diction of the District Judge of Ghingleput 
.and’as such it is the District Judge of 
-Chingleput who has to issue the succession 
.certificate.- Only if at the time of his 
-death the deceased had no fixed place of 
residence then the jurisdiction ofthe Court 
-will have to be determined with reference 
to the situation of the property of the 
deceased. In this case it cannot be said 
‘that the deceased had no fixed place of 
residence the atthe time ofhis death. JI find 
that in'the petition itself it is alleged that 
“Pachayappa Mudaliar ordinarily resided 
in Chiogleput, and died at Chingleput. 
'Urder section 371 of the Indian Succes- 
(sion Act ‘the jurisdiction of.the Court is 
made to depend upon ; one af the two 
jcircumstances, namely, ‘either ordinary 
residencé, of. “the deceased at the .time ,of 
his death’ or in the. absence of any fixed 
place ef residence the situation of any part 
Jof the property within the jurisdiction of 
ttie- Court to which the application is 
jmade. The second part of section 371 of 
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the Act, that is the jurisdiction arising 
by ‘reason of the situatior of the property, 
‘of the deceased within the jurisdiction of 
the Court to which the application is 
made, would come into operation only if 
the deceased had no fixed place of resi- 
‘dence. If the deceased had a fixed place 
of residence elsewhere, the fact that his 
properties are situated within the jurisdic- 
tion of the Court to which the application 
is made, would not confer jurisdictior on 
the Court within whose jurisdiction the 
properties are situated. The ordinary 
circumstance which gives rise to jurisdic- 
tion is that of residence ordinarily within 
the local limits of the Court’s jurisdiction 
at the time of the death. The second 
provision granting jurisdiction is a mere 
alternative and applies only to those 
cases where the deceased at the time of his 
death had no fixed place of residerice at 
all. Section 300 of the Indian Succession 
Act cannot be invoked in suppo,t of this 
petition for the issue of a succession certi- 
ficate mechanically in this Court for that. 
section occurs in Chapter IV of Part IX 
whose headings is ‘of the practice in| 
granting and revoking probates and letter, à 
of administration ánd section. 300 says| 
that the High Court shall have concurrent 
jurisdiction with the District Judge. 

Sub-section (2) of section 300 and the 
notification contemplated thereunder 
make the position cleav. Succession certi- 
ficates; it must -be remembered are déalt 
with in Part X of the Indian Succession 
Act. 

4.‘ It is however. contended by the learn- 
ed Counsel that inasmuch as in G.S. No. 
109 of:1954 on the file of this Court a 
decree has been passed whereby certain 
items have been allottéd to the minor 
Mohanaprakasam and’ directions have 
been, given to the deceased to assign three 
life insurance policies in favour of the 
minor, ‘this Court could deal with the 
matter. But the fact that in that suit a 
decree was passed with refer ence to some 
of the properties specified in the schedule 
to this petition would not confer jurisdic- 
tion on this Court to-issue a succession 
certificate in view of’the clear provisions 
of section 371 ofthe Indian Succession Act 
Hence this petition is ordered to be return- 
ed for presentation - before _ the | poper. 

Court- > > > 
R.S. 





Ordered accordingly. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ; 
(Appellate Jurisdiction.) , 
PRESENT :-—K. Veeraswami, C.F. and A, 


Varadarajan, F. 


The State of Madras represented by 
the Secretary to Government, Home 


Department, Madras-9 ... Appellant® , 

D. 

Periakkal and others Respondents. 

Kamalambal and another = 
Petitioners 


v. 


The State of Tamil Nadu represent- 
ed by the Secretary to Govern- 
ment, Social Welfare Department, 
Madras-g9. and another 

Respondents. 


Land Acquisition Act (I of 1894), sections 5-A, 
55 fc), rule 3 (b) of the Rules framed under 
the Act—Land acquisition proceedings —Aequisi- 
tion f r Harijan Welfare Department—Notice 
of objections not given to Harijan Welfare 
Department—Validity of proceedings—* Shall” 
én rule 3 (b)—Directory and not mandatory— 
Tahsildar initiating proceedings competent to 
make enquiry under section 5-A—Deparimental 
bias immaterial. 

Notwithstanding the use of the expression 
* shall ” in rule 3 (b) of the Rules framed 
under section 55 (1) of the Land Acquisi- 
tion Act, the rule is merely directory and 


not mandatory.. [Pare 2.] 
GTQ., £4. 


Bias is related to a decisios: and a Tahsildar 
initiating Land Acquisition proceedings 
hardly contributes to any decision under 
section 5-A of the Land Acquisition Act 

Een [Para. 4.] 


Cases referred to: — 


P. Chockaliaga Mudaliar v. State of Madras, 
represented by the Collector of North: Arcot 
iat Vellore and others, (1972) 2 M.L.J. 196 ; 
‘Lonappan v Sub-Collector, Palghat, A.I.R. 
1959 Ker. 343 ; Ram Chandran Lal v. 
State of Uttar Pradesh, A.I.R. 1959 AIL. 752. 


W.A. Nos. 524 ta. 527 of 197t.—Appeals 
vunder clause 15 of the Letters Patent 


— 





* W.A.Nos. 524 to 527 oi 1971 atid W.P. Nos. 
23427 and 3542 of 1970. 18th September, 1973. 
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respectively against the Order of the 
Honourable Mr. Justice Ismail, dated 
9th April, 1970. and madé.in the exercise 
of the Special Original Jurisdiction of the 
High Court in Writ_Petitions Nos. 138, 
137, 48, 128 of.1969 presented under 
Article 226 of the Constitution of India to 
issue writ of certiorari ` calling for the 
records relating (1) to the order of the Ist 
respondent therein in G.O.R. No. 4346 
Home, dated 20th September, 1968 issued 
under section 6 of the Land Acquisition 


‘Act published in Fort St. George Gazette 


in Part II, section 1, dated 18th December, 
1968 at page No. 2065 in respect of 1/2 
share of the petitioner in W.P..No. 138 of 
1969, 1/4 share of the petitioner in W.P. 
No. 137 of 1969, 1/4 share of the petitioner 
in W.P. No 128 of 1969, in 1.78 acres 
ie Survey No. 248/1-A in Mamundi 
Agraharam Village, Tiruchengode Taluk, 
Salem District and to quash the said 
G.O. in: W.P. Nos. 138, 137 and 128 of 1969 
respectively, (2) calling for the records 
relating to the Gazette Notification G.O:R 
No. 4948, Home, dated 2nd September, 
1968 issued under section 6 of the Land 
Acquisition Act and published in the 
Fort St. George Gazette, dated 20th Novem- 
ber, 1968 in Part II, section 1 at pages 
1933 and 1934 and to quash the same in 
W.P. No. 48 of 1969. 


W.Ps Nos. 3427 and 3542 of 1970.—Peti- 
tions under Article 226 of the Constitution 
of India praying that in the circumstances 
stated therein and in the affidavit filed 
with W.P. Nos. 3427 and 3442 of 1970 on 
the file of the High Court, the High Court 
will be pleased to issue writ of certiorari 
calling for the records relating to the 
Notification (1) G.O.R. No. 1881, Social 
Welfare, dated 18th July, 1970 and pub- 
lished in the Tamil. Nadu Government 


.Gazetie, dated 5th August, 1970, in part 


II, section 1 at pages 1315 and 1316, and 
to quash the same in W,P. No. 3427 of 
1970, (2) G.O.R. Nc. 2075, Social Wel- 
fare Departmett, dated 6th August, 1970 
issued under section 6 of the Land Acquisi- 
tion Act published in the Tamil Nadu 
Government Gazette, dated 23rd September, 
1970, Part II, section 1 at pages 1525 and 
1526 in respct of S, No. 163/6 in T. 
Athipakkam Village, Tirukoilur Taluk, 
South Arcot District and to quash the 
same in W.P. No. 3542 of 1970 
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The Government Pleader for Appellants 
inWA No 524 to 527 of 1971 and Res- 
pondent in W.P. No. 3427 of 1970 and 
3542 of 1970. 


T. Rangaswami Ayyangar, for Respondents 
in W.A. No. 526 of 1971 and Appellant in 
W.P. 3427 of 1970. 


V. T. Gopalan and S. Rajagopalan, for 
Appellants in W.P. No. 3542 of 1970. 


The Judgment of the Court was delivered 
by 


Veeraswami, C.7.—The land acquisition 
proceedings in these cases have been quash- 
ed on two g'ounds : (1) that rule 3 (b) 
of the rules framed under section 55 (1) 
of the Land Acquisition Act had not been 
follawed inasmuch as no notice was given 
of the objections as required by the rule 
to the Haijan Welfare Department at 
‘whose instance the acquisition was initiat- 
ed ; and (2) that thee was departmental 
bias inasmuch as the same Tahsildar, 
who did the survey, etc., and initiatec: the 
proceedings, also held the enquiry under 
section 5-A of the Act. The acquisition 
in these cases was for providing house- 
sites for Harijans. 


2. Weare not impressed by either of the 
objections to the validity of the land 
acquisition proceedings. There are hard- 
ly any facts to show that the respondents 
had in any way been substantially pre- 
judiced by the failure to serve notice on 
the Harijan Welfare Department. The 
record shows that it was at the instance of 
the Harijan Welfare Department that the 
proceedings were initiated for acquisition. 
But it is contended that if notice had been 
given to that Department, it might as well 
have accepted an alternative site. That 
was only a mere chance. Notwithstand- 
ing the use of the expression ‘shall’ we 
are of opinion that the rule is merely 
directory and rot mandatory. That was 
the view taken in W.P. Nos. 1099 and 
1123 of.1961, which was accepted by a 
Division Bench of this Court in P. Chocka- 
linga Mudaliar v. State of Madras represented 
by the Collector of North Arcot at Vellore and 
others. One of us dealt with the matter 
thus : 





1. (1972) 2 MLL.J. 196. 
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“The next contention urged is founded 
on rule 3 (6) of the Rules framed under 
section 55 (1) of the Land Acquisition 
Act. It is contended that no notice 
under section 5-A was‘at all given to the 
Telephone Department requiring the 
land. Reliance is placed upon Lonappan 
v. Sub-Collector, Palghat! and Ram 
Chandran Lal v. State of Uttar Pradesh? in. 
supportofthis contention. ButI donot 
see how even assuming that no notice 
went to the Department, the petitioners 
were in any way affected. The facts 
and circumstances of this case clearly 
show that the Department needed the 
land with the building thereon for the 
purpose of the Telephone Exchange. 
In my opinion, the failure to give notice 
to the Department and thereby con- 
forming to rule 3 (b) is not such irregu- 
laity as will necessarily invalidate the 
acquisition. The test should in every 
case be whether the failure has caused 
substantial prejudice to the agg ieved 
persons. On this view, I consider that 
there is no substance in this contention 
either.” 


Subsequently, this view, as we said, has 
been accepted in P. Chockalinga Mudaliar 
v. State of Madras represented by the Collector 
of North Arcot, Vellore and others?. 


Under section 4 (1), a notification is to be 
published to that effect whenever, it 
appears to the approp:iate Government 
that land in any locality is needed or is 
likely to be needed for any public purpose, 
Any person interested in any land which 
has been notified under section 4 (1), 
as we see from section 5-A (1), may, with- 
in the time specified, object to the acquisi- 
tion of the land or of any land in the loca- 
lity, as the case may be. The objection 
is to be made to the Collector in writing, 
and the latter shall give the objector on 
opportunity of being beard either in person 
or by pleader, and after hearing of such. 
objections and after making such further 
enquiry, if any, as he thinks necessary 
shall make a report to the appropriate, 
Government, which shall finally decide. 
It is in the context of this scheme of things 
that the scope and effect of rule 3 (4) 





AR. 1959 Ker. 343. 
LR. 1959 All. 752. 


A 1 
- (1872) 2 M.L.J. 196. 
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will have to be determined. Rule 3 tb) 
says : , 


“ If-any objections are received from a 
person interested in the land and within 
the time prescribed in sub-section (1) 
of section 5-A, the Collector shall fix a 
date for hearing the objections and give 
notice thereof to the objector as well as 
ta the department or company requir- 
ing the lard, where such department is 
not the Revenue Department. Copies 
of the objections shall also be far war ded 
te such department or company. The 
department or company may file on or 
before the date fixed by the Collector 
a statement by way of answer to the 
objections and may also depute a re- 
presentative to attend the enquiry.” 


3. It is no doubt true that as required 
by the rute, the Collector shall give notice 
of the objections ta the depa tment re- 
quiring the land, and copies of the objec- 
tions shall also be fo: wardéd to such 
department. This is for enabling the 
department to file on or befo'e the date 
fixed by the Collector a statement by way 
of answer to the objections and also depute 
a representative to attend the enquiry. 
It may be seen, therefore, that the depart- 
ment requi:ing the land may have ar 
opportunity of traversing the obj:ctions, 
if any, filed by the.pe: son interested in the 
land, so that’ in the light of the 1eply of 
the department a decision may be a7 ived 
at for the. pw pose of making the declara- 
tion under sectior 6. We do not think 
that the suggestion made for the sespor- 
dents that’ if this’ p:ocedure had: been 
followed the Harijan Welfa:e Department 
might have possibly accepted an alter- 
native site has any beating upon’ the 
interpretation of the -dctial scope end 
effect of the rule. Having regad to the 
purpose of the acquisition, namely, to 
provide house sites for Hæ ijans, and 
there being no substantial material to 
accept any alternative choice and the rule, 
in our opinion, beirg not maudatocry, -its 
effect is that in the absence of substantial 
prejudice, the acquisition proceedings are 
not invalidated. aa - 


4. The other grcund seems to be even 
less substantial. We are unable to under- 
stand what kind of bias the ‘Tahsildar 
could have had which wovld have. an 
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effect upon any decisior for the purposes: 
of section 6. Departmental bias in our 
view, seems to be a very vague thing. 
What is stated is that the Tahsildar in 
these cases having initiated the land 
acquisition proceedings at the instance- 
of the Government, may be biased in 
making the enquiry under section 5-A, 
We can hardly visualise any such bias 
on tke part of the Tahsildar. He is not 
personally interested or motivated to form. 
ary bias. Merely because the depart- 
ment initiated a certain thirg, it does not 
follow that the action is vitiated by what 
is stated as departmental bias. Some- 
thing more is required in order to invali- 
date the acts of the Tahsildar on the 
ground of bias. 


Further, bias is related to a decision and 
the Tahsildar hardly contributes to any 
decision under section 5-A. He receives 
objections, hears the parties and conveys}: 
his own view in relation to what he has! 
heatd. .Thė consolidated report whichl. 
he sends will, be no doubt -the subject- 
matter for the Government to consider. 
The decision ultimately is with the 
Government and is of the Gove:nment. 
We are, therefore, not impressed by this. 
ground of departmental bias. - 


5. ‘The appeals are allowed. No costs. 
6. The writ petitions are dismissed. No. 
costs, ae i . 


S.J- | Appeals allowed; 


.- Petition dismissed.. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—S. Natarajan., J. 


‘The State of Madras represented by 
“the Collector of Thanjavar 

i Petitioner* 
v. 


K. G. Ramani Iyer and others 
. Respondents. 


Madras Land Reforms (Fixation of 
Ceiling on Land) Act (LVII of 1961), 
sections 3 (32), 73 (vii)—Claimof exemptions 
‘om the Act—Orchards—Plantain irees— 
Whether fruit-bearing trees —Meaning of 
section 73 (vii). 


Plantain is not a fruit-beaing tree as 
contemplated in section 3 (32) of the 
“Madras Land Refoims (Fixation of Ceil- 
‘ing on Land) Act. It necessarily follows 
that the enclosure wherein the crop is 
raised would not be an orchard and, the 
landowners will not be entitled to claim 
exemption from the provisions of the Act 
under the cover of section 73 (vii). 


- [Para. 5,] 


Obiter. In order to derive the benefit 
conferred by section 73 (vii) of the Madras 
‘Land Reforms (Fixation of Ceiling on 
Land) Act, an applicant must not only 
“prove that the land in respect cf which 
exemption is sought for was converted 
‘on, or before Ist day of July, 1959 into‘an 
-archard tope or arecanut garden, but he 
‘must further show. that from the date of 
conversion, the said land had continued 
to be maintained as an orchard tope, 
-arecan ut garden till such time the exemp- 
tion is asked for. [Para. 3.] 


‘Cases referred to :— 


Akshvanathaswami Devasthanam v. Rama- 
swami Reddiar, (1971) 84 L.W. 335; 
Govindasami Padayachi v. Suryanarayanaswami, 
(1971) 84 L.W. 369. . 


Petition under section 83 of Madras Act 
{LVIII of 1961) praying the High Court to 
revise the order of the Subordinate Judge, 
(Land Tribunal) Mayuram, dated 30th 
September, 1969 and made in L.T. No. 
'C.M.A. 2 of 1968 (M.R. 1.14 (a)/NNL. 





*G.R.P. No. 1825 0f 1972. 10th January, 1974. 
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dated 18th November, 1967 on the file 
of the Authorised Officer (Land Reforms) 
Mayuram. 


N. Thiagarajan, the Assistant Government 
Pleader, for Petitioner. 


P. Veeraraghavan, for Respondent. 


The Court made the following 


Orver.—The respondents’ case that their 
lands in R.S. Nos. 41/4, 82/5 and 82/6 
are exempt from the operation of the 
Madras Land Reforms (Fixation of Ceiling 
on Land) Act, 1961, hereinafter referred 
to as the Act, on the ground that they 
are orchards, was not accepted by the 
Authorised Officer, Land Reforms, Mayu- 
ram. But, on appeal, the Land Tribunal 
(The Subordinate Judge of Mayuram) 
accepted the contention of the respondents 
and allowed their appeal. It is to can- 
vass the correctness of the judgment of 
the Tribunal that the State: of Madras 
represented by the Collector of Thanjavur 
has preferred this revision petition: 


2. The learned Additional Government 
Pleader raises two contention iv support 
of the petitioner’s case that the order of 
the Tribunal is wrong and erroneous, 
It is firstly argued that the respondents 
have not adduced proof to show that the 
lands in question continued-tá be orchards ` 
from the date of their conversion as 
orchards on or hefore Ist day of July, 
1959, which is the stipulated date under 
section 73 (vii) of the Act and that, with- 
out such proof being adduced, the res- 
pondents are not entitled to claim exemp- 
tion from the operation of the Act. The 
second ground that is urged is that the 
growing of plantains will not constitute 
an orchard as defined in section 3 (32) of 
the Act. 


3- In support of the first contention it is 
pointed out that, though the adangal 
extract for Fasli 1368 makes reference to 
plantain cultivation-in R.S. No. 41, the 
respondents have not produced the 
adangal extract for the subsequent faslis 
and that the adangal extract produced fo” 
Fasli1+76 evidencing plantain cultivation 
in all the three survey numbers cannot be 
taker to mean that in between 1968 and 
Fasli 1376 plantain cultivation had been 
done in all the three survey numbers 


TI]. 


without break.. . The learned Coumsel for 
the respondents refutcs the contention of 
the learned Additional Government Plead- 
er in this behalf and points out that accord- 
ing to the evidence of P.W. 1, the karnam, 
the respondents had been raising plantain 
crops in the three survey numbers for the 
last twenty years. Apart from that, the 
further contention of the learned Counsel 
for the respondents is that the proviso to 
section 73 (di) does not stipulate 
that the landowner claiming exemp- 
tion under that section should give proof 
that there has been contiruous planting 
of plantains in the land for which exemp- 
tion is sought for, from a period prior to 
Ist July, 1959 ta such period when the 
Act came into force. Prima facie, the 
contention of the learned Counsel for the 
respondents in this behalf does not appear 
to be sound. 


Section 73 (vii) and the proviso read as 
follows : ; 
“ Except as otherwise provided in sub- 
sections (2) and (3) of section 5 änd in 
section 6, nothing contained in this 
Act shall apply to (vii) lands converted 
on or before the Ist day of July, 1959, 
into orchards or topes or arecanut 
gardens, whether or not such lands are 
` continuous or scattered; Provided 
that such lands shall be exempt only sa 
‘long as they continue to be orchards, 
topes or arecanut gardens.” ` 


A reading of the section and the provisa 
lend support to. the contentions of the 
learned Additional Government Pleader 
that in order to-derive the benefit con- 
ferred by section 73 (vit), the applicant 
must not only prove that the land in res- 
pect of which exemption is sought for was 
converted on or before Ist day of July, 
1959 into an orchard or tape or arecanut 
garden, but that he must further show 
that from the date of conversion, the 
said land had continued to be maintained 
as an orchard, tape or arecanut garden 
till such time the exemption is asked for. 
The oral evidence of the karnam, without 
documentary evidence in the shape of 
adangal extracts, cannot establish the 
case of the respondents. that the three 
items of lands continued to be orchards 
ever since the date of their conversion till 
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the date of the application for exemption. 
of the lands under -section 73 (vii), This 
controversy need nat however be gone 
into in great detail in this case on account. 
of the fact that on another aspect of the: 
matter, the petitioner’s contentions clearly 
deserve ta be accepted. : 


4. As I have already stated above, the 
second contention of the learned Addi- 


-tional Government Pleader is that the 


raising of plantain crops will not render 
the lands where such crops are raised. 
orchards and that unless the said lands. 
could be classified either as orchards, or 
topes or arecanut gardens, the respondents 
will not be entitled to claim the benefit of 
the exemption provided under section 
.73 (vit). In order to appreciate the con- 
tention of the learned Additional Govern- 
ment Pleader, it is necessary ta make 
reference to the definition of an orchard. 
occurring in section 3 (32) of the Act. 
The definition is as follows : 


- “QOrchard’ means an enclosure or 
assemblage of fruit ‘or nut-bearing: 
trees, constituting the main crop therein, 
whether of spontaneous or - artificial 
growth, but does not include trees on 

~ such bunds as are not within or adjunct 
to such enclosure ‘or assemblage.” 


The question as to whether plantain isa. 
tree. or riot arose for consideration in. 
Akshvanathaswami Devasthanam v. Rama- 
swami Reddiar!. Ismail, J., after an 
elaborate consideration of the matter has 
held that plantain is not a tree and that 
botanically, as contained in the text books. 
and encyclopaedias, and according to the 
Meaning given in the various dictionaries. 
a plantain is not a tree and that strictly 
speaking it is only a large herb and not a 
tree at all and is a tree, if at all,.only ina 
loose sense. It'is no doubt true that the 
case which arose for consideration in the 
above decision was one under the Madras. 
Public Trusts (Regulation of Adminis- 
tration of Agricultural Lands) Act (LVII 
of 1961). But that does not make any 
difference in the matter. The definition 


_of ‘archard’ in the said Act is identically 


the same as that found in section 3 (32) of 
the Act concerned in this revision 


except for the small difference that in. 
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Act LVII of 1961, the additional words 
‘and includes .nandavanams’ find place 
in the definition of “orchard”. The 
decision of Ismail, J., has been followed by 
Sadasivam, J., in Govindasami Padayachi 
v. Suryanarayanaswami? which was also a 
case urder Act LVII of 1961. Sada- 
sivam, J., has held that plantains are not 
trees and hence the exemption under 
section 51 (iv) of that Act could not be 
invoked on the gound that the land 
under cultivation of plantains will consti- 
tute orchards. He has further held that 
on the same reasoning it is not possible 
to hold that lands in which plantain crops 
are raised are topes. 


5- I amir respectful agreement with the 
‘view expressed in these two decisions 
viz., that plantain is not a fruit-bearing 
‘tree as contemplated in section 3 (32) of 
Once it is held that plantain 
lis not a fruit-bearing tree it necessarily 
‘follows that the enclosure wherein the 
crop is raised will not be an orchard and 
jonce it is not-held to be an orchard, the 
respondents are not entitled to claim 
exemption from the provisions of the Act 
under the cover of section 73 (viżi). 


6. The Tribunal has not gone into this 
aspect of the matter. On, the other hand 
it has taken it for granted that plants 
which yield plantain fruits are undoubted- 
ly plantain trees and, on that wrong súr- 
mise, has upheld the contention of the 
xespor.dents that the three survey numbers 
in respect of which exemption sought for 
from the provisions of the Act are orchards. 






"Je The revision therefore succeeds and 
is allowed. The order of the Tribunal 
will stand set aside and the arder of the 
Authorised Officer will stand ‘restored. 
‘There will be no order as ta costs. . 


S.J. Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ` 


Present :—V. Ramaswann, F. 


T. M. Pambayan Ambalam (dead) 
and others ` .. Abpellants* 


a. 


K. R. Veeranan Ambalam_ and 
another e» Respondents. 


Civil Procedure Code (V of 1908), Order 41, 
rules 4 and 33—Scope—Promissory note by 
two defendants—Endorsement—Suit on the 
note—Plea of signatures in endorsement being 
forged—Trial Court holding —signaiures 
genuine—Decree—Appeal by first defendant 
only—Lower Appellate Court holding signatures 
to be forgery—Dismissing suit in entirety— 
Validity—Limitation Act (IX of 1908), 
sections 18, 19 and 20. 


Rules 4 and 33 of Order 41, Civil Proce- 
dure Code relating to the power of the 
lower appellate Court in an appeal filed 
by one of. the defendants alone are not 
mutually exclusive but they are comple- 
mentary to each other. The power under 
rule 4 can be exercised only when the 
decree. appealed from proceeds on a 
ground common to all the plaintiffs or all 
the defendants. Rule 33 is somewhat 
wider and applies not only in cases where 
the decree appealed from proceeds on any 
ground common to all but also in cases 
where the result of interference in favour 
of the appellant necessitates fe-adjustment 
of the rights of the other parties. Para. 2.] 


In a suit on a promissory note executed 
by two defendants reliarice was placed on 
an endorsement of payment as saving the 
suit from the bar of limitation. The trial 
Court found the signatures of the defen- 
dants in the endorsement to be genuine 
and decreed the suit. The first defendant 
alone appealed. Holding the signatures 
in the endorsement to be forged, the lower 
appellate Court dismissed the suit: On 
appeal to the High Court by the plaintiff, 


Held: The lower appellate Court had no 
jurisdiction to go into the question of the ` 
genuineness of the signature of the second 
defendant in the appeal filed by the first 
Each of the defendants 
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was interested only in the defence that his 
signature was not genuine and-not in the 
question whether the sigaature of the other 
was genuine or not. The finding that 
the signatures were a forgery did not 
necessitate grant of relief to the second 
defendant also, as the relief asked against 
the defendants was not alternative and no 
question of readjustment of the rights- of 
parties would arise. ` [,Para. 2.] 


Under section 20 (2) of the Limitation 
Act, in the case of more than one promisor 
and when the acknowledgment is made 
by one of them, the decree could be made 
against the person who acknowledged 
alone and the suit need not be dismissed 
necessarily against all of them. In the 
instant case, the decree against the second 
defendant cannot be disturbed and the suit 
should not have been dismissed in its 
entirety. ‘[Para, 2.] 


Cases referred to : — 


Thirumalachariar v. Adimoola Karayalar, 65 
M.L.J. 15: 37 L.W. 798; ALR. 1933 
Mad. 529: Krishna Reddi v. Rami Reddi, 
(1954) 2 M.L. J. 559 : I.L.R. (1954) Mad. 
1126 : 67 L.W. 346 : A.LR. 1954 Mad. 
848 ; Thayammal: v. * Muthukumaraswami, 
57 M.L.J. 588: 30 L.W. 677: A.LR. 1929 
Mad. 881 ; C. K. Kunjadi v. Chinnavava, 
(1940) 2 M.L.J. 326 : 52 L.W. 364 (2); 
A.I.R. 1941 Mad.110. 


Appeal against the decree of the Gourt of 
the Second Additional Subordinate Judg:, 
Madurai in Appeal Suit No. 143 òf 1969, 
preferred against the Decree of the Court 
of the District Munsif of Melur in Original 
Suit No. 132 of 1965. 


R. Gopalaswami Ayyangar and M. Srinivasan, 
for Appellant. 


A. Varadarajan, for Respondents. 
The Court delivered the following 


JuDGMENT.—The plaintiff is the appellant. 
He filed the suit for recovery‘of a sur of 
Rs. 2,329-67 being the principal ‘and 
interest due on a promissory note exec ted 
by the two defendants who are) the 
. respondents herein. The promiss ry'note 
is dated, 4th May, 1959. - The plaintiff 
relied on an endorsement of-payment of a 
sum of Rs. 350 made on 27th April, 1962 
and signéd by the.defendants as saving the 
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suit from the bar of limitatior. The first 
defendant filed a written statement which 
was adopted by the second deferdant in 
which it was stated that the promissory 
note was executed as security in connec- 
tion with certain lease of a coconut; tope 
and it was not supported by consideration. 
It was also pleaded that the signature of 
the defendants in the endorsement, dated 
27th April, 1962, was a forgery and that 
therefore, the suit is barred by limitation. 


2. The trial Court rejecting the defence 
held that the suit promissory note was 
supported by consideration and that the 
signature of the defendants in the endorse- 
ment is that of the defendants and not a 
forgery. In that view he held that the 
suit is not barred by limitation and decreed 
the suit as prayed for. The first defendant 


‘alone preferred an appeal impleading the 


plaintiff and the second defendant as 
respondents in the appeal. The lower 
appellate Court held that the promissory 
note was supported by consideration ‘but 


differing from the finding of the trial Court 


held that the signature of the first and 
second defendants on the endorsement, 
datec 27th April, 1962 was a forgery 
and that, therefore, that endorsemert 
could not save the suit from the bar of 
limitation. In that view the lower appel- 
late Court allowed the appeal and set 
aside the decree against.the deferdants 
and dismissed the suit. In this appéal 
the learned Counsel for the appellant 
sought to challenge the finding that the 
signature of the defendants was a forgery. 
But I am unable to permit him to chal- 
lenge that finding as it was a finding on a 

uestion of fact and it could not be stated 
that it is not supported by any evidence 
or that the finding was ‘perverse. The 
learned Counsel, therefore, proceeded on 
the assumption that the signature of the 
defendants in the endorsement was not the 
signature of the defendants. It was the 
contention of the learned Counsel that the 
lower appellate Court had no jurisdiction 
to go inta the question’ of the genuineness 
of the signature of the second defendant 
in an appeal filed by the first defendant 
alone, though the second defendant was a 
party to.the appeal. Accordirg to the 
learned Counsel the decree as against the 
second: defendant could not be challenged 
in the appeal and that.the decree against 
him had become final. He therefore. 
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wanted to sustain the decree as against 
the second defendant at least. The 
powers of the lower appellate Court in an 
appeal filed by one of the defendants alone 
is to be fourid in Order 41, rule 4 and rule 
33. Under rule 4 where there are more 
defendants than one in a suit and the 
decree appealed from proceeds on any 
ground common to all the defendants, 
any one of the defendants may appeal 
from the whole decree and thereupon, the 
_appellate Court may reverse or vary the 
decree in favour of all the defendants. 
A similar power is also contained in 
rule 33 which provides that the appellate 
Court shall have powers to pass any decree 
and make any order which ought to have 
been passed or made and to pass or to 
make such or further decree or crder as 
the case may require and this power may 
be exercised in favour of all or any of the 
respondents or parties although such res- 
_pondents or parties may_not have filed 
any appeal or objection. This power 
also could be exercised by the Court 





little wider than rule 4 in the sense that it 
is not orly in cases where the decree 
appealed from proceeds en any ground 
common to all but also in cases’ where 
the result of interference in favour of the 
appellant’ necessitates the readjustment 
of the rights of the other parties‘as given 
in the illustration to that.rule itself. I 
may at this stage refer to a few of the 
decided cases where this principle was 
applied. In Thirumalachariar v. Adimoola 

arayalar’ the suit was for specific per- 
formance of an agreement to sell. The 
suit was filed against the legal representa- 
tives of the owner. The defence was that 
the agreement was not genuine. This 
being a common question in which all 
the defendants are interested and a find- 
ing on that will dispose of the entire suit 
itwas held in that case that a finding on 
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that question in"an appeal filed by one of 
the defendants alone will enure for the 
other defendants as well. This is clearly 
a case which will come under either rule 
4 or rule 33 as the suit was for specific 
performance of particular agreement, and 
if that agreement was found to be not 
genuine, the suit could not be decreed. 
against any person. In Krishna Reddi v. 
Rami Reddi? a Division Bench of this Court, 
after referring to the wide and unlimited 
jurisdiction of the Courts -to pass a decree 
against a party who has not preferred 
an appeal under rule - 33, referred to the 
principles in accordance with which that 
jurisdiction will have-to be exercised and. 
formulated the principles as falling under 
three different categories. One is where 
as a result of interference in favour of the 
appellant it becomes necessary to readjust 


“the rights of other-parties as set out in the 


illustration to rule 33. The- second 
class of cases is where the question is one 
of settling mutual rights and obligations 
between the same parties and the third 
class of cases is where the relief claimed is. 
single and-indivisible but is claimed against 
anumber ofdefendants. But they hasten- 
ed to add that these three classes of cases: 
cannot be taken to be exhaustive enumera- 
tion of the class of cases in which the Courts 
could interfere under Order 41, rule 33. 
It-is. not necessary, therefore, to refer- to. 
‘all the other decisions cited by the learned 
Counsel for the appellant which all deal 
with questions where a common point on 
a question of fact was involved. Coming 
to, the case on hand,-if the finding of the 
lower appellate Court on the question 
as ta whether the promissory note was 
supported by consideration was that it was 
nat supported by consideration, the learn- 
ed Counsel for the appellant would concede 
that that would dispose of the suit itself 
and the benefit could be given to the 
second defendant who did not file an. 
appeal. But according to the learned 
Counsel the question whether the endorse- 
ment was genuine or not is not such a 
common question. ‘The signature of both 
the defendants may be true or both may 
not be genuire or either one of them may 
be genuine. Each of the defendants is 
interested only in the defence that his 
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signature is not genuine and not in the 
question whether the signature of the 
other was-genuine or not, because unless 
it is established that his signature is not 
genuine, he is not entitled to be relieved 
from the liability. Sections 18 and 19 of 
the Limitation Act of 1963 deal with the 
effect of acknowledgement. and effect of 
payment .on account of a debt. ` An 
acknowledgment in writing sigred by-the 
party against whom the right is claimed 
gives a fresh period of limitation from the 
time when the ackncwledgment was so 
signed under section 18. If payment on 
account of a debt appears in the hand- 
writing of the person making the payment 
such payment also would give a fresh. 
period of limitation under section 19. 
But these two provisions are subject to 
clause (2). of section 20 .which provides 
that where there are more’ than one exe- 
cutant the written acknowledgment should 
be signed by everyone of them and the 
period of limitation could not be extended 
against a person, who had not signed except 
in cases where the person who signed 
proves that the payment or the acknowled- 
gment was made by him as an agent 
for all the executants. But in the case of 
more than one promisor and when the 
acknowledgment was made only by one 
of them, the decree could be made against 
the person who acknowledged alone and 
the suit need not necessarily be dismissed 
as against all. This has been so held in 
Thayammal v. Muthukumaraswami}, That 
was a case where a mortgage was executed 
by three persons. -There was an endorse- 
ment of payment by only twa of the 
mortgagors. In an appeal filed by the 
mortgagors against the decree obtained 
by the mortgagee this Court found that 
the endorsement was made only by two 
of the defendants and that will not save 
the bar of limitation as against the mort- 
gagor who did not sign the endorsement. 
The decree of the lawer Court was, there- 
fore, set aside in so far as the mortgagor 
who did not sign the endorsement but 
confirmed as against the mortgagors wha 
signed the endorsement. This decision 
was followed by this Court in G. K. 
Kunjandi v. Chinnavava®. ‘Therefore, in 
this case if the signature of the second 





1. 57 MLJ. 588 : A.LR. 1929 Mad. 881. 
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defendant was found to be genuine, a 
decree could have been made against the 
second defendant alone though the suit 
against the first defendant is dismissed. 
he second defendant alone is interested 
in establishing that his signature is not 
genuine in order to relieve himself of his 
liability. The finding of the lower appel- 
late Court that the signature of the first 
defendant is not genuine also does not 
necessitate the grant of relief ta the second, 
defendant as the relief asked for against 
them is not alternative, and no question of 
readjustment of the rights of parties also 
would arise. In fact, it was not necessary 
for the lower appellate Court to go into 
the genuineness of the signature of the 
second defendant in order to give any 
relief to the first defendant who was the 
appellant. The lower appellate Court, 
theréfore, erred in going into that ques- 
tion and dismissing the suit in its entirety, 
The second defendant had also not appear- 
‘ed in this case or before the lower appel- 
late Court. He also did not examine 
himself as a witness-in the trial Court. 
The-question whether there was a proper 
or justifiable excuse for the second defen- 
dant for not filing’an appeal and asking 
for relief in the appeal filed by the first 
defendant does not therefore, arise. 


3. The second appeal is, therefore, allow- 
ed in part and the judgment and decree 
of the lower appellate Court in so far as 
it sets aside the decree as against the 
second defendant is set aside and the suit 
is decreed as against the second defendant 
alone and dismissed as against the first 
defendant. The. first defendant will be 
entitled to his costs in this second appeal. 
No leave. 


P.S.P. Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present:—T. Ramaprasada Rao, F. 


His Holiness Sri Vanama=alai, 
Ramanuja Jeer Swamigal, Hzad of 
the Vanamamalai Mutt, Nanguneri, 
through his Authorised Agent, S. R. 
Srinivasan Petitioner® 


U. 


‘The Commissi>1er, The Hindu Reli- 
gious and Charitable Endowments, 
Madras-34 Respondent. 


Tamil Nadu Hindu Religious and Charit- 
able Endowments Act (XXII of 1959), section 
92—Mutt—Religious Institution—Levy of 
contribution—Percentage basis—Levy by the 
Endowment Board—Whether valid. 


The Act XXII of 1959 enabled the Reli- 
gious and Charitable Endowments Board 
.to levy contribution not exceeding seven 
per cent. of the income of the Mutt as may 
be prescribed in respect.of the services 
rendered by the Government and their 
officers and for defraying the expenses 
“incurred on account of such services. 
Rules had been framed and the rules 
enumerated the rates at which, such contri- 
butions could be collected from all reli- 
gious institutions, including Mutts. One 
of the Mutts challenged the levy of contri- 
bution on the basis of a named percentage 
relative to the income of the Mutt as an 
arbitrary scale appointed by the rule- 
making authority and hence the rules 
governing the situation were ultra vires. 


Held, 


Sa long as the object of the levy was borne 
in mind and the fund collected for the 
purpose was to a considerable extent utilis- 
ed for purposes of achieving the object, 
then, there was considerable nexus bet- 
ween the object and the levy. If such a 
nexus was proved by facts, then the rule, 
which enabled the department to levy 
varied percentage of fee with reference 
to the income of the mutt or institution, 
could not prima facie be held to be ultra 
vires of the rule making authority. The 
yard-stick used should not be adjudged 
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literally and out of context of relevant 
events. The contention that the percen- 
tage of levy was arbitrary and the concern- 
ed rule sanctioning such levy was ultra 
vires, was not sustainable. [Para, 9.] 


Cases referred. to :— 


H. H. Sudhindra Thirtha Swamiar v. Gom- 
missioner for Hindu Religious and Gharitable 
Endowments, Mysore, (1963) 2 S.C.R. 
(Supp.) 302; AIR. 1963 S.C. 966; 
Commissioner of Hindu Religious and Charitable 
Endowment, Mysore v. U. Krishna Raa, 
(1970) 2 8.G.J. 393; AIR. 1970 S.C. 
1114; The Delhi Cloth and General Mills 
Company, Limited v. The Chief Commissioner, 
Delhi, (1971) 2 S.C.J. 40: ALR. 1971 
S.C. 344; H. H. Sudhindra Thirtha 
Swamiar v. Commissioner of Hindu' Religious 
and Charitable Endowments, Madras, (1956) 
1 M.L.J. 532 : 69 L.W.,337 : A.L.R. 1956 
Mad. 491. . j . 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Gourt 
will be pleased to issue a writ of mandamus 
directing the respondent to forbear from 
levying ‘any contribution or audit fees 
under section 92 of the Hindu Religious 
and Charitable Endowments Act XXII 
of 1959 or ta take any coercive possesses 
in respect of the same under section 94 of 
the said Act. 


T. Rangaswami Iyengar, for Petitioner. 


T. Sathiadev, Assistant Government Pleader 
on behalf of Respondent. 


The Court made the following 


Orver.—His Holiness Sri Vanamamalai 
Ramanuja Jeer Swamigal, Head of Sri 
Vanamamalai Mutt, Nanguneri, Tirunel- 
veli District, is the petitioner. Sri Vana- 
mamalai Mutt is a well-known religious 
institution. The Tamil Nadu Hindu 
Religious and Charitable Endowments 
Act (XXII of 1959), hereinafter referred 
to as the Act, enables the Religious and 
Charitable Endowments Department, 
hereinafter called the Department, to levy 
contribution not exceeding seven per 
cent of the income of the Mutt as may be 
prescribed in respect of the services render- 
ed by the Government and their officers 
and -for defraying the expenses incurred 
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on account of such. services. Rules have 
been framed in G.O. No. 4920, Revenue, 
dated 30th November, 1960: and these 
rules are called the “ Assessment, Levy 
and - Recovery of Contribution, Costs 
Rules”. Section 93 provides that not- 
withstanding anything contained in sub- 
section (1) of,section 102, all costs, charges 
_and expenses incurred by the Department 
as a party, to or in connection with, any 
legal proceeding in respect of any religious 
institution shall be payable out of the 
funds of such institution, except in cases 
where a liability to pay the same has been 
laid on any party or other person per- 
sonally and the right to reimbursement 
under this section has been negatived in 
express terms. The rules enumerate the 
rates at which such contributions could 
be collected from all religious institutions, 
including mutts. Under the Rules, it is 
obligatory on the part of the body in 
management and control of the institution 
to submit to the Commissioner of Endow- 
ments annually a statement showing the 
receipts and charges relating tothe fasli 
year in question as also the expenditure 
etc., incurred, as set forth in rule 4. 
If there is a failure in the matter of the 
submission of such statements, the com- 
missioner may assess the income of such 
institution to the best of his judgment and 
the amount so assessed shall be deemed to 
be the income of the institution concerned, 
within the meaning of section 92 (1) of the 
Act. A provision is alsa made in rule 9 
to bring to assessment if there is an escape- 
ment of it. - The period within which such 


escapement should be brought to 
book is fixed as five years. Sec- 
tion 94, while stating that the 


assessment of such contribution, costs, 
charges and expenses payable under sec- 
tions 92 and 93 shall be assessed on and 
notified ta the trustee of the institution 
concerned in the prescribed’ manner, also 
enumerates the modes by which such 
amounts so assessed could be recovered. If 
there is a failure on the part of the person 
concerned, or the institution concerned to 
pay the amount as assessed, such amount 
shall be recovered as if it were an arrear of 
land revenue. by invoking the jurisdiction 
of the Collector of the district and by set- 
ting in motion the provisions of sub-sec- 
tions (3) to (8) of section 94. It is common 
grounds that for Sri Vanamamalai Mutt 
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such levies for contribution were made 
for faslis 1374, 1375 and 1376. The 
petitioner, on a demand made for 
the purpose for such conti ibution for fasli 
1374, objected by this petition dated 
10th February, 1966 to the quantum of 
assessment. This objection was considered 
by the Commissioner and was rejected 
as the assessment was-arrived at on the 
basis of the income derived during fasli 
1373. As regards faslis 1375 and 1376, it 
is also common gound that when de- 
mands were raised far the respective faslis 
the petitioner did not prefer any objection 
as is contemplated in the Act and the Rules 
as above. But on 26th November, 1968, 
the petitioner objected ta the demand of 
contribution and audit fee for faslis 1374, 
1375 and 1376 and sought for a re-hear- 
ing and for a further.scrutiny of the Mutt’s 
accounts. The petitioner was informed 
that in so far as his objection for faslis 1374 
was concerned it has become final and in 
respect of the demands for faslis 1375 and 
1376 no objection having been preferred 
within the time prescribed, the ‘assess- 
ments for the relative faslis have become 
final. The petitioner’s further case is 
that the costs included in the challenged 
demand is not recoverable in law, while 
the case of the Department is that it is re- 
coverable under the provisions of law. The 
Department’s further case is that the 
challenged demand was raised after giving 
credit to the amounts paid by the Mutt 
and it also expressed in writing that it is 
willing to revise the demand if any fur- 
ther payments have been made and that 
the Tahsildar, who is the officer through 
whom the collection of contribution, 
audit fee, costs, etc., could be made as if it 
were an arrear of land revenue, will be 
informed accordingly. 


2. In the counter-affidavit details are 
given as regards the quantum of de- 
mand made and the moneys paid by.the 
Mutt, as also the details of expenditure 
incurred by the Department towards costs 
in Appeal No. 439 of 1961 on the file of 
this Court, towards which also recovery 
proceedings have been initiated. In a 
supplemental counter-affidavit factually 
the Department justifies the percentage 
of the levy as prescribed under the Rules 
and would say that such contributions 
from religious institutions which were- 
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made from the inception and constitu- 
tion of the Hindu Religious Erdowments 
Boards in the year 1926 are not so dispro- 
portionate to the value cf the services ren- 
dered by the department to the religious 
institutions as a whole. Therefore, the 
reasonableness of the fee so collected is also 
justified. 


3. Mr. Rangaswami Iyengar for the 
writ petitioner would contend that as 
Mutts are treated on a par different from 
religious institutions as is seen from sections 
12, 21, 29, 44 and 59 of the Act, the gene- 
ral treatment accorded to other institu- 
tions ought not to be applied to Mutts as 
well and in that sense the contribution de- 
manded under sections 92 to 94 of the Act 
is not a fee and that the resultart process 
for collecting it is illegal. The second 
contention is that the levy of contribution 
on the basis of a named’ percentage re- 
lative to the income of a Mutt is an arbi- 
trary scale appointed by the rule-makirg 
authority and hence the rules governing 
the situation are ultra vires. The next 
contention isthat there is abundant availa- 
ble surplus in the fund in question and 
that itself is an indicia that the total fee 
collected under the head of ‘contribution’ 
is disproportionate to thé cost of the ser- 
vices rendered by the Department towards 
all institutions including Mutts. It is also 
urged that the costs incurred by the De- 
partment in any litigation connected with 


a Mutt is also terminologically characteris-- 


ed as contribution and is recoverable un- 
der section 93 of the Act as if it was contri- 
bution and the machinery to collectcontri- 
bution can also be moved, for callecting 
it as the costs incurred by the Department. 
In this sense it is said that this is in conflict 
with the generality of the provisions in the 
Code of Civil Procedure as in the Act of 


Parliament costs follow only the event and - 


are not awarded as a matter of course. 
This conflict, therefore, when noticed; 
makes the provision for recovery of costs an 
unenforceable one. Lastly, it is szid that 
there was no adequate opportunity to the 
Mutt to place all the relevant material 
before the authorities and establish that 
the quantum claimed is far excessive. 


4. Fhe learned Government Pleader, on 
the other hand, placed considerable reli- 
ance upon the decisions of the Suprenie 
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Court in H. H. Sudhindra Thirtha Swamiar 
v. Commissioner of Hindu Religious and 
Charitable Endowments, Mysore+, Commis- 
stoner of Hinde Religious and Charitable 
Endowments, Mysore v. U. Krishna Rao?, 
and The Delhi Cloth and General Mills Gom- 


` pany Ltd. v. The Chief Commissioner, Delhi® 


besides referring to the Dvision Bench de- 
cision of our Court in Shri H.H. Sudhindra 
Thirtha Swamiar v. Commissioner of Hindu 
Religious and Charitable Endowments, Madras’ 
and says that the contribution claimed by 
the statutory authorities in the instant 
case-is a fee notwithstanding the fact that 
there is an element of compulsion in it. 
Regardirg the submission that there is a 
conspicuous surplus in the fund it is said 
that with reference to statistics it is seen _ 
that over 46 years oaly a surplus of about 
65 lakhs odd is available, meaning ‘there- 
by that on the average there was only a 
surplus -of about 14 lakhs per year. If 
once it is established that a major portion 
of the contribution collected is utilised for 
services rendered and towards audit fees, 
the observations of the. Supreme Court in 
The -Delhi Cloth ana General Mills Company 
Ltd. v. The Chief Commissioner, Delhi?, would 
govern if it has a nexus to the object for 
which the collection is made. On the 
question whether the entitlement of the 
Department to collect costs is violative of 
the cammon law of the country, it is said 
that in the instant case costs have been 
incurred by the Department when it ini- 
tiated proceedings for framing a scheme 
for the Mutt in question, which is certain- 
ly a proceeding which was intended for 
the benefit of the institution. In that. 
sense section 93 of the Act which enables 
the Department to collect such costs is not 
in any way in conflict with any of the rele- 
vant provisions in the Code of Civil Pro- 
cedure. Lastly it is said that the petition- 
er was given adequate opportunity to make 
his representations and he did not avail 
himself of the same. He cannot seek for 
such an opportunity once again at this 
stage. The rules framed are mandatory 
and the petitioner cannot have a grie- 
vance if he has not availed of the real pur- - 
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port of such rules by objecting to the de- 
mand in time. See ee” 


5. No doubt, there are separate provi- 
sions in the Act which deal with mutts as 
such. But, as a “religious institution ” 
means a math, temple, or specific endow- 
ment withir the meanirg of section 6 (18) 
of the Act, it is unnecessary to consider the 
specific provisions made in the Act in re- 
lation to Mutts as they are not necessary 
for purposes of this case. The question 
whether contributions levied on religious 
institutions, including Mutts, is in the na- 
ture of a tax or fee, need not at all detain 
us for the reason that the very question 
came up earlier before this Court and the 
Supereme Court. Claims towards audit fees 
in lieu of services rendered by the De- 

artment are not a tax but a fee. In 
Shri H.H. Sudhindra Thirtha Swamiar v. 
Commissioner of Hindu Religious and Chari- 
table Endowments, Madras, section 76 (1) 
of Act XIX of 1951 which is equivalent 
to section 92 of the present Act, has been 
held to be intra vires as what it purports to 


levy is only a fee and nota tax. But Mr._ 


Rangaswami Iyengar wants to take ad- 
vantage of certain observations made by 
Rajagopalan, J., in that case, which is to 
the effect that the rate of fee chargeable 
under the relevant sections in the Act 
should be reduced to maintain a just rela- 
tion between fee levied and the services 
rendered though an arithmetical preci- 
Sion is neither possible nor necessary. It 
is in this context the unreasonableness of 
the percentage of the levy -is pressed into 
service. I shall refer to it sometime later. 


6. Again in H.H. Sudhindra Thirtha 
Swamiar v. Commissioner for Hindu Religious 
and Charitable Endowments, Mysore®, the 
Supreme Court held : : 


` “The annual contributions levied un- 
der the amended section 76 (1) of Act 
(XIX of 1951) go into a separate fund 
and not the consolidated fund of the 
State and are earmarked for defraying 
the expenses for rendering services:they 
are not even payable to the Government 
but are payable to the Commissioner 
“and they are levied not as a tax but 
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only as fee. A fee does not cease to be 
of that character merely because there 
is an element of compulsion in it, nor is 
it a postulate of a fee that it must have 
direct relation to the actual service ren- 
dered. Absence of uniformity is not 
a criterion on which alone it can be said 
that the levy is of the nature of a tax. 
The Legislature has power to enact ap- 
‘propriate retrospective legislation dec- 
laring these levies as fees by denuding 
them of the characteristics of tax. ” 


In Commissioner of Hindu Religious and 
Charitable Endowments, Mysore v. U. 
Krishna Rast, the general rules prescrib- 
ing the levy of fee in the earlier Act were 
held to be sufficient and in that context 
the Supreme Court said : 


“ Under the Act a fee though levied for 
rendering services of a particular type 
isnot to be correlated to the services per- 
formed for each individual who is in- 
tended to obtain the benefit of the sér- 
vices. The correlation must be between- 
the expenses incurred by the authori- 
ty levying the fee for generally provid- 
ing the service and the aggregate of the 
levy from persons who are to be made 
subject thereto. It is a necessary 
corollary that under the Act general 
rules prescribing the levy of fee from 
religious endowments have to be made, 
and not rules governing individual en- 
dowments. If services are provided, 
assuming that a particular institution 
either does not need the services, or 
does not obtain the benefit of the ser- 
vices, the contribution would still be 
recoverable.” 


The above principle is reiterated by the 
Supreme Court, though in a differert 
context, in The Delhi Cloth and General 
Mills Gompany Limited v. The Chief Gom- 
missioner, Delhi?. This case arose under 
the Factories Act. While considering 
the provisions of the Factories Act and the 
Delhi Factories Rules which prescribed 
the rate of such levy the Supreme Court 
said : 


“ A levy in the nature of a fee does not 
cease to be of that character merely be- 
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cause there is an element of compul- 
sion or coerciveness present in it, ror is 
it a postulate of a fee that it must have 
direct relation to the actual services ren- 
dered by the authority to individual who 
obtains the benefit of service. If with 
a view to provide a specific service, levy 
is imposed by law and expenses for 
maintaining the service are met out 
of the amounts collected there being a 
reasonable relation between the levy 
and the expenses incwrred for rendering 
the service, the levy would be in the 
nature of a fee and not in the nature ofa 
tax. ”’ , f 


8. There is, therefore, ample authority 
for the proposition that the contribution 
and audit fee demanded by the Depart- 
ment is legal and is sustainable ir the eye 
of law as it is not a tax. The only test 
it should satisfy is that under the garb of 
collecting a fee, the Department should 
not collect exo: bitant amounts which are 
absolutely unrelated or disproprotionate 
to the services rendered by it to the rela- 
tive institution as a whole. As already 
stated, it is not the service tc a particular 
Mutt or institution that comes into judi- 
cial verdict for purposes of weighing the 
reasonableness or otherwise of such a fee. 
So long as the amounts collected by way 
of contribution, audit fee, costs, etc., are 
all pooled up in a particular fund which 
is to be utilised for purposes of rendering 
service to all the religious institutions in 
the State without any disci imination what- 
soever then the only question is whether 
the totality of the collections made through 
a period gives the impression that it was 
only for aggrandizing the fund as such 
and such amounts so collected are se dis- 
proportionate to the nature, quality and 
character of services rendered to the insti- 
tution. ` 


9. Itisin this context the second conten- 
tion of the learned Coursel has to be consi- 
dered. Mr. Rangaswami Iyengar would 
say that a uniform percer tage on the basis 
of the income of the Mutt would lead to 
hardship and the hardship, if so unreaso- 
nable with the situation, prejects an illega- 
lity. Further, it is said that the observa- 
tiors of the Division Bench of this Court in 
Shri H.H. Sudhindra Thirtha Swamiar v. 
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Commissioner of Hindu Religious and Chari- 
table Endowments, Madras+, would support 
his contention. No doubt, if unreasona-- 
bleness is writ large on the face of the levy 
our Court has expressed the opinion that 
it would be unreasonable to uphold the 
same. We have already noticed that a 
separate fund has been created “by the 
Department in which it pooled all the levi- 
es and fees collected from the various 
religious institutions and Mutts. From 
this repository moneys are expended to- 
wards religious causes and for the improve- 
ment of the various institutions in the 
State of Tamil Nadu. The statistics fur- 
nished by the Department in the counter- 
affidavit establishes that for over 46 years, 
there has been an accumulated surplus 
of about Rs. 65,00,000 which means that 
for the entire State, there was an average 
available surplus of rupees one and a half 
lakhs in the Commissioner’s fund. This 
aspect taken in juxtaposition to the 
amounts expended year-after year towards 
the betterment of the religious institu- 
tions and the Mutts, which is well over 
60 per centof the collections made, estab- 
lishes that there is a “just relation ” bet- 
ween the fee levied and the services ren- 
dered. Rajagopalan, J., in the Madras 
case also conceded the proposition that 
an arithmetical position is neither possi- 
ble nor necessary: in the matter of the 
understanding of the “just relation ” bet- 
ween the fee levied and the services ren- 
dered. There is enough material. be- 
fore me as is seen from the counter-affi- 
davits filed by the Government to come 
to the reasonable conclusion that though 
the percentage has an impact on the in- 
come of a Mutt or an institution, it can- 
not be objectively badged as an arbi- 
trary levy and in that behalf the rule fram- 
ed for the purpose has to be struck down. 
as being ultra vires. The rules framed un- 
der sections 92and94 of the Act under G.O. 
Ms, Na. 4920, Rev., dated 30th Novem- 
ber, 1960 no doubt fixes a percentage of 
levy on the basis of the annual incame of 
the religious institutions. It is not the 
pattern of assessment that has ta be main- 
ly considered to find out whether the levy 
is reasonable or not, the entire process and 
the resultant achievement should enter 
into the computation and it has to be 
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adjudged. later whether the resultant of 
-the process has any nexus to the- abject 
with which this levy or assessment is im- 
posed under the Act.. From the hypothe- 
sis furnished, it cannot -be said that the 
contribution is out of all proportion to the 
services rendered, by the Department. In 
factin the The Delhi Cloth and General Mills 
Company Limited v. The Chief Commissioner, 
Delhi1, which has -already been referred 
to it has been held that if 60 per cent of a 
fund is utilised: for the purpose for which 
it is created, then, it cannot be said ta be 
wholly unrelated to the object of the levy. 
Following this and from the analytical 
data furnished by the Department regard- 
ing the collections and the expenses to- 
’ wards the services rendered, the levy, 
though based on a percentage of the in- 
come of a Mutt or theinstitution cannot be 
said to be unreasonable. So long as the 
object of the levy is borne in mind and the 
fund collected for the purpose is to a consi- 
derable extent utilised for purposes of 
achieving the object, then, there is consi- 
derable nexus between the object and 
the levy. Ifsuch a nexus is p:oved by 
facts, then the rule, which enables the 
Department to levy varied percentage of 
fee with reference to the income of the 
Mutt or institution, cannot prima facie be 
held to be ultra vires of the rule-making 
authority. As I said already, the yard- 
stick used should not be adjudged literal- 
ly and out of context of relevant events. 
I am, therefore, of the view that the second 
contention of Mr. Rangaswami Iyengar 
that the percentage of levy is arbitrary 
and the concerned rule sanctioning such 
levy is ultra vires, is not sustainable. : - 


10; The next contention, is akin to the 
second contention. A reference is made 
to the available surplus as on date in the 
fund in question and it is argued that that 
by itself is sufficient to show that the con- 
tributions are disproportionate to the-costs 
and the services rendered’ by the depart- 
ment. Here again there‘is fallacy. The 
surplus shown has been accumulated for a 
period of three decades and more. The 
avearge available surplus is about rupees 
one and a half lakhs. On the -average 
more than 60 per cent of the collections 
are spent tawards the general improve- 
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ment of the funds and the Mutts. There 
is also a scheme in contemplation by the 
Department, for the diversion. of the availa- 
ble surplus ; for utilisation for the pur- 
poses mentioned in. section-66 of the Act, 
for contribution to the Poombuhar College 
of Indian Culture and the Parasakthi 
College for Women, at Courtallam, which 
are run under thd auspices of the Depart- 
ment, for the renovation of the Auvudai- 
yar Koil in Thanjavur, which is a renow- 
ned temple, for’ inter-State apportion- 
ment of the surplus funds consequent on 
the re-organisation, for improvement of 
the properties of the temple for augment- 
ing the income etc. Thus, it cannot be 
said that the available surplus, though 
considerable, is because of non-rendering 
of the necessary services by the Depart- 
ment to the institutions in general. I 
am unable to agree with Mr. Rangaswami 
Iyengar that the statistics, which reflect 
the surplus in the fund, is by itself an 
indication to show that the contributions 
collected over a number of years is dis- 
proportionate to the costs incurred by the 
Department in rendering the services. 


xz. The next contention is that the pro- 
vision for recovery of costs in this State 
enactment would conflict with the rational 
provision in the Code of Civil Procedure 
in which, costs ordinarily follow the event. 
Here again, the’ learned Counsel has. 
ignored the parenthesis in section 93 
which provides that in cases where a lia- 
bility to pay the costs and e ses has 
been laid on any party ar other person 
personally and the right to reimbursement 
under this section has been negatived in 
express terms, section 93 would have no 
application. In normal cases where costs. 
and expenses have been incurred by the 
Department in connection with any legal 
proceeding in respect of a religious insti- 
tution, such costs and expenses shall be 
payable out of the funds of the institution. 
Under section g4 such costs recoverable 
under section 93 is placed on a par with 
contribution recoverable under section 92 
and the process of recovery is made the 
same for both. It is, therefore, fallacious 
to contend that there is a conflict between 
the Act as a local Act and the Code of 
Civil Procedure as an act of Parliament 
in the matter of the recovery of costs and 
expenses. There is a special provision in 
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the Act for the reimbursement of such 
costs and expenses by the Department and 
that too by the authority of statute law. 
There is nothing illegal or surprising 
about this. Asa matter of fact, the costs 
in the instant case have been incurred, 
when the department filed a civil proceed- 
ing for framing a scheme for the Vanama- 
malai Mutt. It is only to reimburse 
themselves with the costs and expenses 
incurred therefor that a demand has been 
raised which is not only permissible under 
the specific statute but which should also 
be held to be ar equitable provision since 
the Mutt in question had the benefit of 
such a civil proceeding. Having regard 
to the pronouncement of the Supreme 
Court already referred to, I am unable 
„to hold that the fee levied in the instant 
case is an unreasonable one and has the 
badge -of arbitrariness in it and that the 
costs and expenses which are also the 
subject-matter of the impugned demand, 
cannot be added on and included in it. 


12.- The last contention of the Counsel 
for the petitioner is that there was no 


adequate opportunity to the Mutt to ` 


establish its case by making representa- 
tions against the demand. This appears 
to be factually incorrect. For Fasli 1374 
when a demand was made, the petitioner 
did file its objections which were consider- 
ed by the Commissioner and rejected by 
him. The demand for contribution and 
„audit fees for Fasli 1374 has thus become 
firal and conclusive. As regards Fasli 
1375 and 1376, the Mutt did not prefer 
any objections at all. Therefore, the 
Department cannot be blamed, if they 
invoked rule 6 cf the rules which enables 
the Commissioner to assess the income of 
the institution to the best of his judgment 
and. thereafter impose the levy as above 
in accordarce with the Act and the rules 
framed thereunder. Iam unable to agree 
with the learned Counsel for the petitioner 
that no full opportunity was given to the 
‘petitioner to oppose the levy by placing 
the necessary material before the Com- 
missioner. The petitioner cannot take 
advantage of his own laches. The peti- 
tioner did not object in time. The rules 
prescribed a time. After the expiry of 
the prescribed period, the Commissioner, 
has no option except to assess the income 
by the best judgment method. This he 
did for Faslis 1375 and 1376. The peti- 
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tioner, therefore, cannot complain that 
in the instant case, the principles. of 
natural justice have been violated. 


I3. As I am unable ta agree with the 
contentions of the learned Counsel for the 
petitioner and as the relief asked for is 
one to direct the respondent to forbear 
from levying any contribution or audit 
fees urder sectio.n 92 of the Act or to 
take coercive process in respect of the 
samr, I am unable to grant the same. 
There has not beec any violation of any 
public duty on the part of the respondent 


- when it levied the fee in accordance with 


the Act and in accerd with the prescribed 
scale and also when it invoked section 94 
of the Act in default of payment of the 
demanded amount. 


14. The writ petition, therefore, fails 
and the same is dismissed, but in the 
peculiar circumstances, there will be no 
order as to costs. 


Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—S. Maharajan, F. 


‘Perumal and others .. Appellants* 
v. . 
K. Jayammal and others 

. Respondents. 


Civil Procedure Code (V of 1908), section 99— 
Suit to enforce morigage—Preliminary mort- 
gage decree—Amendment ordered by trial Gourt 
—WNot properly carried out in the decree —Duty 
of executing Court—Can construe decree with 
reference to the order passed by the trial Court 
—No jurisdiction to go into the form of the 
decree granted by trial Court. 

In spite of the omission of the office to 
carry out properly the amendment order- 
ed by the trial Court, the executing Court 
can construe the provisions of the decree 
with reference not only to the irregularly 
drafted decree but also to the order 
passed by the Court in the interlocutory 
application, __ [Para, 2.] 
The Court should look rather to the 
substar tial effect intended by the decree 
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than”to the precise form of words which 
the Court had used. Law doesnot 
favour ‘frivolous objections fin: regard to 
the form of the decree. >| - (Para. 3.] 


A decree as amerided must show on what. 
judgment it was based, for and “against 
whom it was issued and the amount to 
be taken from the latter for the benefit of 
the former.’ -If, therefore, that decree 
specified_‘the ‘precise amount which had 
to be recovered and it directed that. the 
recovery should be made by the sale of: 
the mortgaged property, the executing 
‘Court had no option but to execute the 
decree. It had no jurisdiction to go into 
the question whether the form of the 
decree granted by the trial Court: was 
substantially in. accordance with the pro- 
cedure prescribed by the Code of Civil 
Procedure. ` : _” [Para. 3.] 
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Appeal against the order of the District 
Court, Chingleput, dated Igth. August, 
1971 and madé.in C.M.A.-.No. 23 of 
1970 (E.P. No: 279 of 1969 in O.S. No. 
328 of 1963 District Munsif’s Cour 
Chingleput). _: ; i 
T. Rangaswami Ayyangar and K: Srinivasan, 
for Appellant: eee ne. 
T. V. Balakrishnan, for Respondents, 

The Court’ delivered’ the: following” _ 
Jovement.—This is a civil miscellaneous 
second appeal against the judgment of the 
District Judge of Chingleput. allowing 
C.M.A: Na. 23 of 1970 against the arder- 
of the District Munsif of Chingleput in 


oy 7 w 


. execution petition No.’ 279` of. 1969 in 


30 
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OS; No. 328 of 1963: In order to appre- 
ciate’ the controversy between the parties 
it is 'necessary to state a few facts.. The 
Chingleput Dhanasekara Nidhi Limited, 
instituted a suit, O.S. No. 328 of 1963 
on the file of the District Munsif’s Court, 
Chingleput in enforcement of a mortgage, 
granted by the first defendant in favour 
of the Nidhi. Defendants 2 to 7 were 
impleaded as subsequent purchasers of the 
hypotheca. The 8th defendant was im- 
pleaded ‘as she had obtained a subsequent 
mortgage of the same property from’ the 
first ‘defendant on 11th June, 1962; This 
mortgage, though subsequent to the 
mortgage granted in favour of the first 
defendant, was antecedent in point of 
time to the alienations in favour of the 
defendants 2 to 7. The 8th defendant, 
wha is a woman, prayed in her written 
statement for a decree in her favour for 
the amount due under her mortgage. A 
preliminary decree was granted in favour 
of the plaintiff and. that decree entitled 
the 8th defendant to work out her equities. 
Subsequently, as -the 8th defendant was 
aggrieved with this decree, she filed I.A. 
No. 68 of 1963 under section 152, Civil 
Procedure Code, for amendment of the 
decree by incorporating the following 
clause viz., “ granting the usual mortgage 
decree on the mortgage deed in favour of 
the petitioner -(D-8) similar to the one 
that was.granted in favour of the plaintiff 
and enabling the petitioner to-realise the 
amount due under her mortgage by sale 
of the hypothecated properties’’. -Notice 
of this application was admittedly served 
upon the mortgagor and after hot contest, 
the Court overruled the objections raised 
by him and granted on 3rd March, 1965 
an amendment of the decree as prayed for 
without costs. Unfortunately, a perusal of 
the revised decree shows that the- amend- 
ment was not properly carried out. A 
final decree was passed on- 24th- April, 
1967 providing that after the plainfiff’s 
decree was fully satisfied, the 8th defendant 
would be entitled to-realise the mortgage. 
amount due to her from out of the surplus 
sale proceeds in the event of the hypotheca . 
beirg sold. It appears that. there was a 
settlement out of Court ‘between the 
mortgagor and the:éarlier mortgagee, the 
plaintiff, with- the. result, the plaintiff 
entered full satisfaction of the decree on 
7th May, 1969. Evidently, this step was 
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taken behind the back of the 8th defendant 

-to frustrate her claim. Subsequertly, 
the 8th defendant filed E.P. No. 279 of 
1969 praying for the sale of the hypotheca 
so that she might realise the amourt due 
to her from the sale proceeds. The 
mortgagor and the subsequent aliences 
contended that the 8th defendant was not 
competert to execute the decree after 
satisfaction had been recorded of the 
decree in favour of the plaintif., The 
District Munsif held that as the hypotheca 
had not been sold in execution of the 
decree in favour of the prior mortgagees 
and as the decree itself had been satisfied 
without a sale, it was not competent for 
the 8th defendant to execute the decree 
which stood discharged. Consequently, 
the learned District Munsif dismissed her 
execution petition and referred her to a 
separate suit on the puisne mortgage. 
The puisne mortgagee preferred an appeal 
to the District Court, Chingleput and the 
learned District Judge has-allowed the 
appeal, and directed the District Munsif 
to restore the E.P. No. 279 of 1969 and 
proceed with execution . It is against 
this order, defendants 2, 4 to 7 have 
preferred this appeal. 


Z. I heve little hesitation in agreeing 
with the learned District Judge and con- 
firming his judgment. A number of 
technical objections have been raised by 
the appellants against the executability of 
the final decree. It is true that the final 


decree does not correctly incorporate the | 
amendment directed. by the Court in’ 


I.A. No. 68 of 1963. All that the revised 


decree says is that the money realised by. 


€ such sale’ shall he paid into Court and 
be duly applied, after deduction therefrom 
af the expenses of the sale, first in pay- 
ment of the amount paid by the 8th 
defendant in respect of the plaintiff’s mort- 
gage and the costs of the suit in connec- 
tion therewith and in payment of the 
amount, which the Court may adjudge 
due in respect of subsequent -interest 
œ the said amount. This clause in the 
decree seems to contemplate a case where, 
the 8th defendant pays off the prior mort- 
gage, in which case only she would be 
entitled. to bring the hypotheca to sale. 


But the effect of the amendment ordered. 


by the Court in T.A. No. 68 of 1963 was 
to grant the “usual” mortgage decree 


THE MADRAS LAW. JOURNAL REPORTS - 


(1974 


on foot of the mortgage deed in favour 
of the petitioner (D-8) similar to that 
which was granted in favour of the plain- 
tiff and to enable the petitioner indepen- 
dently to realise the amount due under 
her mortgage by sale of the hypothecated 
properties. The executing Court should 
while construing the decree read it in 
conjunction with the order passed in 
I.A. No. 68 of 1963. It may be that by a 
clerical mistake committed by the office 
of the District Munsif the amendment 
directed by the Court was not carried out. 
But, the person who had obtained the 
relief, ought not to suffer for the mistakes 
of the office. In fact, in Chhaganlat 
Sakarlal v_Jayaram Deoraj” the plaintiff 
who had obtained a preliminary decree 
asked for execution of the decree without 
getting a final decree. No formal final 
decree was drawn up at all in that case. 
A Division Bench of the Bombay High 

Court, considering the objection that 
technically ‘there was no final decree 
which could be executed, . observed as 
follows : “This contention has become 
possible, because of the laxity which pre- 
vails in the lower Courts ‘in drawing up 
decrees in mortgage suits. In the pre- 
sent case the preliminary decree was 
drawn up in the proper form provided by 
the Code of Civil Procedure. Under 
rule 5 of Order 34, when such payment 
as is directed by the preliminary decree is. 
not made, the Court shall, on application 
made in that behalf by the plaintiff, pass 
a decree that the mortgaged property, 
or a sufficient part thereof, be sold 
The question that now arises is whether, 
at this distance of time, nearly fifteen 
years after the decree, and twelve years. 
after the order making the decree abso-. 
lute was made, the execution can go on 

or not. Having regard to the terms of 
the preliminary decree which has been 

made absolute, we could only attribute 
the omission to have a final decree drawn 
up to a misapprehension on the part of 
the Court, as well as the parties concerned. 
as to the necessity of having a final decree 
formally drawn up. The parties seem 
to have gone on all.these years on the 
footing that the preliminary decree, which- 
was’ made’ absolute, was the formal 
expression of the final decree under rule + 


1, (1927) LIR. 51 Bom. 125. 


I 


of Order 34. Yam of opinion that, though 
the final decree has not been formally 
drawn up on the terms of the preliminary 
decreé, which has been made absolute, 
that decree coupled with the order, may 
. be taken under the circumstances to’ be 
the final decree. In its ultimate analysis 
itis only a formal defect. Itis conceivable 
that a formal defect of this nature may 
lead to a real difficulty in the way of 
execution and it is necessary to see that 
even such a formal defect does not creep 
in, and that a formal decree is drawn up 
when the decree is made final. But 
under the circumstances of this case, we 
are not prepared to hold that there is no 
executable decree: The result of allow- 
ing a contention of this nature-at this 
distance of time, will be that a decree 
will have to be drawn up formally now 
and a fresh beginning will have to be 
made in the way of execution after the 
lapse of so many years. That is a result 
which should be avoided’ so far as it is 
legally possible to do so”. In that case 
their Lordships relied upon Jawahar Mal 
v. Kistur, Chand, where there appears 
to have been an omission of this kind and 
it was held that such an omission may be 
condoned where the terms of the decree 
sought to be executed are otherwise 
ascertained or ate clearly ascertainable,as 
they are in this case. Section 99 of the 
Code of Givil Procedure provides that 
c: No decree shall be reversed or substan- 
tially varied, nor shall in any case be 
remanded, in appeal on account of any- 
mis-joinder of parties or causes of action 
or any error, defect or irregularity in any 
proceedings in the suit, not affecting the 
merits of the case of the jurisdiction. of the 
Court.” The salutary principle embodied 
in section 99, Civil Procedure Code, has 
been followed in both-the Cases -cited 
supra Following these rulings I think it 
right that in spite of the omission of the 
office to carry out properly the amendmént 
ordered by the trial Court, it was’open to 
the executing Court to construe the provi- 
sions of the decree with reference not only 
to the irregularly drafted decree but -also 
to the order passed by the Court in I.A. 
No. 68 of 1963. ` f - 





-L (1891) LLR. 13 AI343. 7 7 
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z {tis next contended on behalf of the 
appellants that it was incompetent for 
the Court in an action filed by án 
earlier mortgagee to grant a decree in 
favour of a puisne mortgagee. I am 
unable to accept this contention. It is 
true that an irregularity has been committ- 
ed by the trial Court when it granted the 
amendment as prayed for. As explained 
by the Supreme Court in $. P. Majoo vw. 
Gange Dhar, there was a recognised prac- 
tice on the original side of some High 
Courts to treat the preliminary mortgage 
decree as being in favour of not only the 
first mortgagee but also in favour of the 
second mortgagee and this practice of 
treating the suit as one for the benefit of 
the puisne mortgagee was based on the 
English practice as it appears from the case 
of Platt v. Mendel. Their Lordships 
pointed out, that under the Transfer of 
Property Act, the proper procedure is 
different and the effect of incorporation 
of the relevant sections in the Transfer 
of Property Act under Order 34 of the 
new Code of Civil Procedure, was to put 
an end to.any independent practice on 
the original side of the Calcutta High 
Court based onthe old procedure. Their 
Lordships held that “ The legal position 
therefore is that the second mortgagee is 
metely made a party to the suit in order 
that he might have an opportunity of 
redeeming if he wished, and in order that 
he might receive his mortgage money, or 
part of it, out of the surplus sale-proceeds. 
after satisfaction of the first mortgagee, 
but the decree was not really a decree 
in his favour, and he could not insist upon. 
a sale nor get a personal decree in his 
favour if the fitst mortgagee was satisfied 
by the mortgagor before the sale”. 
All that transpires from these observations 
of the Supreme Court is that the proce- 
düre adopted by the trial Court in grant- 
ing a subsequent mortgagee a decree on 
foot of his puisne mortgage is irregular. 
But, I have little doubt that the Gourt 
which directed the amendment had 
jurisdiction to direct the amendment. 
Tt cannot be said that the procedure 
adopted by the Court was one without 
jurisdiction though it may be attacked as 





1. (1969) 2 S.C.J.93 : ALR. 1969 S.C. 600. 
2. (1884) 27 Ch.D; 246. ae 
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irregular. The appellants were parties 
to the order directing the amendment of 
the decree and if the order was wrong It 
was open to them to have taken up. the 
order in appeal. They kept quiet and 
allowed the order to become final and 
binding upon them and long subsequently 
when the decree as amended was sought 
to be executed by the 8th defendant, they 
started raising objections. They are pre- 
cluded by virtue of the order in I.A. No. 
68 of 1963 from questioning either the 
propriety or the regularity or the legality 
of the amendment ordered by the Court. 
In Mahadev Parshad v Mungi? a Division 
-Bench of that Court held that the validity 
-œf a decree depends upon the authority 
by which it is issued and the mandate that 
it contains and not upon the extent to 
which the language prescribed by the 
+Code has been reproduced. The Court 
Ishould look rather to tbe substantial 
effect intended. by the decree than to the 
precise form of words which the Court 
has used. The law does not favour 
frivolous objections in regard to the form 
lof the decree, for section 99, Civil Proce- 
dure Code, declares that no decree shall 
be, reversed or substantially varied in 
appeal on account of any error, defect 
or irregularity in any proceedings in the 
suit, not affecting the merits of the case 
or the jurisdiction of the Court. It may 
be recalled that the respondent herein 
{the subsequent mortgagee) paid the full 
Court-fee due upon the puisne mortgage 
and thereafter obtained amendment of the 
decree which enabled her, irrespective of 
the conduct of the prior mortgagees, to 
bring the hypotheca to sale and discharge 
the puisne mortgage out of the sale 
proceeds thereof. A decree as amended 

ust show on what judgment it is based, 
for and against whom it is issued and the 
amount to be taken trom the latter for the 

enefit of the former. If, therefore, that 

ecree specifies the precise amount which 
has to be recovered and it directs that the 
drecovery shall be made by the sale of the 
mortgaged property, the executing Court 
has no option but to execute the decree. 
It has no jurisdiction to go into the ques- 
ition whether the form of the decree grant- 
ed by the trial Court was substantially 
in accordance with the procedure pres. 








`. ALR. 1959 Punt. 565. ` - 
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cribed hy the Code of Civil Procedure. 
It has been held by a Division Bench of 

this Court in Venkata Reddayya v. Kondala 

Rao}, that the executing Court is not entitl- 

ed to go behind the decree, which stands 

amended rightly or wrongly, and the 

executing Court will not even be entitled 

to hear the judgment-debtors when they 

claim that the amendment had been 

orderéd without notice to them, or that 

the decree had been amended, when it 

had become time-barred. Their Lord-. 
ships held that these two objections should - 
have been agitated before the Court 
which passed the decree and which order- 
ed the amendment. The position here is 
much worse because the amendment was 
ordered after notice to the appellants. 
Learned Counsel for the appellants relied 
upon a ruling in Vedaoyasa Ayysr v. Madura 
Hindu Sabha Nidhi Company, Limited?. 
That was a case where a suit for sale by a 
prior mortgagee against the mortgagor 
and a puisne mortgagee was instituted and 
the decree not only directed the sale of the 
mortgaged properties for -the amount 
found due to the prior mortgagee hut also 
ascertained the amount due to the puisne 
mortgagee and ordered the payment to 
him of this amount out of the surplus sale 
proceeds. It was held that the puisne 
mortgagee was not entitled to execute the 
decree for the amount due to him, when 
no sale was beld for the realisation of the 
amount due to the prior mortgagee, that 
the remedy ‘of the puisne mortgagee was 
a suit for sale, and that the decree in the 
previous suit did not operate as res judicata, 
I fail to see how this ruling can help the 
appellants. The decree in that case 
clearly directed that the puisne mortgagee 
would be entitled to discharge himself only 
out of such excess sale proceeds as remain- 
ed after discharging the prior mortgage. 
But, in this case, the decree as amended 
clearly granted the 8th defendant the 
right to bring the hypotheca to sale and 
discharge his puisne mortgage out of the 
sale proceeds thereof. As I have already 
stated, the’ propriety or regularity of this 
decree may be open to question. But the 


Court, which had the right to go wrong, 


decided, after hearing both the parties, 





sob (1952) 2 M.L.J.665: AIR. 1953 Mad. 
@. (1919) LLR. 42 Mad, 90 : 35 M.L]. 639. 


in 
to grant such a decree and any objection 
to the propriety of the decree can be made 
only in an appeal against the order and 
not before the executing Court when ‘the 
decree as amended is being put into 
execution. In fact, the Supreme Court 
has held in Hira Lal v: Kali Nath*, that the 
validity of a decree can be challenged in 
execution proceedings only on the ground 
that the Court which passed the decree 
was lacking in-inherent jurisdiction in the 
sense that it could not have seisin of the 
case because the subject-matter was wholly 
foreign to its jurisdiction or that the defen- 
dant was dead at the time the suit had 
been instituted or decree passed, or some 
other such ground which could have the 
effect of rendering the Court entirely 
lacking in jurisdiction in respect of the 
subject-matter of the-suit or over’ the 
parties to it. It can certainly not be 
contended that the Court that: amended 
the decree in this case had no competence 
to grant a decree on: foot of the puisne 
mortgage obtained by the 8th defendant. 
Had the 8th defendant instituted a suit 
upon the puisne mortgage, the Court 
undoubtedly had both territorial and 
pecuniary jurisdiction tò decree such a 
suit. The objectior raised by the appel- 
lants doesnot ge to the root of the juris- 
diction of the Gourt and it cannot there- 
fore be raised in execution. In the result, 
I agree with the first appellate Court’s 
.view of the matter and -dismiss the civil 
miscellaneous second appeal with costs. 
Leave refused.. Ora Sigs 
` Appeal dismissed, 


— 


Sj es 


‘MUNUSWAMY ' RAJOO 7. HAMSA “RANI. 


- maintenance ’’. 


237 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. SE 
PRESENT :—S. Maharajan, F. 


A. R. Munuswamy Rajoo . “3 
eo i -e Appellant® 
2. yeh ks 
Hamsa Rani a. Respondent. 
Hindu Marriage Act (XXV of 1955), sections 
25, 26—Wife’s petition for restitution of 
conjugal rights—Decree—Subsequent applica- 
tion for.alimony for self and child—Maintain- 
abiliiy—Scope of section 25. ; 

It will be found from section 25 (1) of the 
Hindu Marriage Act, that an application 
for the maintenance of the wife may be 
made either at the time-the Court passes 
the decree granting matrimonial’ relief 
or atany time subsequent thereto. [Para.4.} 
Under section 26 the jurisdiction to pass 
orders with respect to the custody, main- 
tenance and education of minor children 
continues even after the main proceeding, 
initiated under the Act, has come to an 
end. These orders are essentially in ‘the 
nature of interim orders and are liable to 
be modified, revoked or. suspended if 
there be a change in the relevant circum- 
stances of the parties. [Para. 4,} 


The language of section 25 is clumsys 
though the clear intendment of the section 
is that any Court exercising jurisdiction 
under the Hindu Marviage Act shall have 
power to award maintenance in any pro- 
ceeding, be it one of judicial separation or 
for. restitution of conjugal rights or for 


. dissolution of marriage by divorce or for, 


annulment of marriage by a decree of 
nullity. The heading in section 25 runs 
as follows: “Permanent alimory and- 
The heading suggests 


`- that it applies to all cases coming under - 


1. (1961) 2 S.C.J. 592 : (1961) 2 MLLJ. So. 


157 : (1961) 2 An.W.R. (S.G.) 157 : (1962) 
R. 747 : ALR. 1962 5.€. 159. . 


- Tr. 410; 


2 


the Hindu Marriage Act and. not neces- 
sarily and exclusively to cases where the 
marital tie has been dissolved by an. order. 
of Court. ‘ [ Para, -10.} 
Cases referred to: Big. A 

Minarant v. Dasorath, A.I.R. 1963 Cal. 
428 ; Fisher v. Fisher, (1961) 2 S. W and 
\; Soleman Bibi v. East Indian. 
Railway, 37 Cal.W.N. 453 : A.LR. 1933 

`Cal. 358 (2). ANa cae 
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A | against the order of the Court of 
eal City Civil Judge, Madras, 
dated lith February, 1972 and made in 
C.M.A. No. 115 of 1971 -in (I.A. No. 
3800 of 1971 in O.P. No. 235 of 1968 
VI Assistant Judge; City Civil Court, 
Madras.) 


G. Venkataraman, for Appellant. 

V. Janakiraman, for Respondent. - ` ` 
G, i - 

The Court made the following 


Orper.—The appellant Munuswamy 
Rajoo is-the lawfully wedded husband of 
Hamsa Rani, the respondent. “The mar- 
riage between the two took place on 6th 
June, 1963. A son was born out of the 
wedlock on 22nd December, 1964. The 
case of the respondent was that the appel- 
lant was having illicit intimacy with one 
Sundarammal and that consequently he 
treated her (the respondent) cruelly and 
drove her and her son away from his 
house on 16th October, 1966. The 
- appellant filed a petition, O.P. No. 208 
of 1966 against the respondent, for dissolu- 
tion of. the marriage on the ground of 
desertion and adultery. This’ petition 
was dismissed because the appellant failed 
to pay the litigation expenses and interim 
maintenance ‘ordered by the Court. 
Unfortunately, the appellant allowed this 
order to become final. Meanwhile, the 
respondent-wife filed O.P. No. 235 of 
1968 against the appellant-husband for 
restitution of conjugal rights. The appel- 
lant filed a counter vehemently contest- 


ing that petition on the ground that the- 


respondent had deserted him and was 
living in adultery. These objections were 
over-ruled by the trial Court and a decree 
for restitution of conjugal rights was 
granted on 16th December, 1970. No 
appeal was filed against this decree either, 
with the result, it has also become final 
and binding upon the husband. Subse- 
quent to the decree in O.P. No. 235 of 
1968, the respondent filed I.A. No. 3800 
of -1971 under section 25 of the Hindu 
Marriage Act, praying for a direction to 
the appellant to pay her Rs. 150 per 
month for her alimony as well as for the 
maintenance of her child, who is now 
about sever. years old. Notice of this 
application was served upon the appel- 
lant, who fileda counter through Counsel 
raising several objections both to the 


THE MADRAS LAW JOURNAL REPORTS 


(1974 


maintair ability of the application and t9 
the quantum of the allowance claimed. 
The trial Court, on a consideration of the 
contentions, passed an order directing 
the appellant to pay Rs. 75 per month as 
alimony to the respondent and Rs. 25 
per month as maintenance for the child 
till it attained - majority. Against this 
order, the appellant preferred an appeal 
in C.M.A. No. 115 of 1971 on the file of 
the Principal Judge, City Civil Court, 
Madras, who, after a thorough discussion, 
confirmed the order -of the trial Court 
and dismissed the appeal with costs. It 
is as ‘against this dismissal that the 
present appeal has been filed. ` - 


2.. I shall first deal with the objection 
relating to the quantum of the amount 
fixed. Admittedly, the appellant is an 
employee of the Food Corporation of 
India diawing a monthly salary of about 
Rs. 501 inclusive of all allowances. His 
case is that he is very sickly and that he 
has to support Sundatammal, his father’s 
concubine, who has been bringing 
him up from his childhood. It is un- 
necessary tò consider whether Sundaram- 
mal is the concubine of the appellant as 
alleged by the responsdent or the con- 
cubine of his father. Assuming that it is 
his duty to support that woman, his duty 
to support his lawfully wedded wife and 
his own legitimate son is even more 
imperative. The amount of Rs. 100 
awarded for the maintenance of his wife 
and child constitutes but 1/5th of the gross 
monthly income that he is getting. It is 
true that the respondent owns 35 cents 
of land. There is na definite evidence 
as to the income it would fetch. Having 
regard to the extent of the land and its 
quality, I do not think that it would fetch 
any considerable income. Both the Courts 
below have, with reference to the relevant 
legal principles quantified the mainte- 
nance amount at Rs. 75 per month for the 
respondent and Rs. 25 per month for the 
child. I see little reason to interfere with 
the quantum concurrently fixed by both 


‘the Courts below. 


3. It is next contended that an inter- 
locutory application filed for alimony and 
maintenance after the disposal of O.P. 
No. 235 of 1968 is not maintainable. I 
am unable to agree. Wy! ae 9 


11) 


Section 25 of the Hindu Marriage Act, 

1955, runs as follows :— - -~ 
“ (1) Any Court exercising jurisdiction 
under this Act may, at the time of ‘passing 
any decree or at any time subsequent thereto, 
“on application made to it for the purpose 
by either the wife or the husband, as 
the case may be,-order that the res- 

. pondent shall, while the applicant remains 
unmarried, pay to the applicant for her 
or his mamtenance and support such 
gross sum or such monthly or periodi- 


cal sum for a term not exceeding the life _ 


of the applicant as, having regard to the 
respondent’s own. income and other 
property, if any, the income and other 
property of the applicant and the con- 
‘duct of the parties, it may seem to the 
Court to be just : : 


(2) If the Court is satisfied that there 
is a charge in the circumstances of 
either party at any time after it has 
made an order under sub-section (1), 
- it may, at the irstance of either party, 
vary, modify or rescind any such order 
in such manner as the Court may deem 
just. - 


(3) If the Court is satisfied that the 
patty in whose favour an order has 
been made under this section has re- 

- married or, if such party is the wife, 
that she has not remained chaste, or, 
if such party is the husband, that he has 

- had sexual intercourse with any woman. 
outside wedlock, it shall rescind the 
order.” ; - 


4- It will be found from clause (1) of. 
section 25 that the application for the 
Jmainterance of the wife may be made 
either at the time the Court passes the 
{decree or at any time subsequent thereto. 
It is, therefore, wrong to contend that 
the application made by the wife for 
alimony subsequent to the, disposal of the 
main O.P., is not maintainable. As 
regards the maintenance of the child, it is 
true that section 25 makes no reference 
thereto. But then section 26 of the Act 
provides : $ 


“In any proceeding under, this Act,” 


the Court may, from time to time, pass 
such interim orders and make such 
provisiors in the decree as it may deem 
just and proper with respect to the 
custody, maintenance and education 
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of minor children consistently with their 
_wishes,. wherever possible, and may, 
after the decree, upon application by 
petition for the purpose, make- from 
time to time, all such orders and pro- 
visions with respect to the custody, 
maintenance and education of such 
children as might have been made by 
such decree or interim orders in case the 
proceedings for obtaining such decree 
` were still pending, and the Court may 
` also from time to time revoke, suspend 
or vary any such orders and, provisions 
previously made.” . 


It, is clear from this section that the juris- 
diction to pass orders with respect ta the 
custody, maintenance and education of 
minor children continues even after thel 
main proceeding, initiated under the 
Act, has come to an end. The expres- 
sions that “ the Court may, after the decree 
upon application, by petition for the pur- 
pose, make from time to time, all such 
orders and provisions with respect to the 
custody, maintenance and education of 
such children etc., “ and ” that the Court 
may also from time to time revoke, sus- 
pend or vary and such orders” would 
show that the decree in the main proceed- 
ing does not terminate the power of the 
Court to pass suitable orders relating to 
the custody, maintenance and education 
of the minor children. These orders are 
essentially in the nature of interim orders 
and are liable to be modified, revoked or 
suspended if there be a change in the 
rélevant circumstances of the parties. 


5. The contention that the Court would 
have no power to make a post-decretal 
order has, therefore, been rightly over- 
ruled by the Courts below. It is true 
that.in the application filed by the res- 
pondent-wife, section.26 of the Act has 
not been quoted. But thén, that is only 
a formal flaw and it cannot affect the 
substance of her prayer, which must be 
deemed to be one for a relief both under 
section 25 and section 26 of the Act. 


6. One other contention raised by the 
appellant is that under rule 1 of the Rules ` 
framed by the Madras High Court under 
the Hindu Marriage Act, a petition under 
section 26 of the Act shall he initiated 
by an origizial pétition and not by an 
Interlocutory Application like the one 
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filed by the respondent in the trial Court. 
Rule 1 says that the following proceed- 
ings under the Act shall be initiated by 
original petitions :— f $ 


(i) Under section 9 for restitution of 
conjugal rights ; ; 


(ii) Under sub-section (1) of section 10 for 
judicial separation 5- : 


(iii) Uxider sub-section (2) ‘of section 10 
for rescinding a decree for judicial separa- 
tion ; i 

(iv) Under section 11 for declaring a 
marriage null and void ; 


Iv) Under section 12 for annulment of a 
matriage by a decree of nullity 5- 


(vi) Under section 13 for divorce; 


(vii) . Under section 26 to make orders and 
provisions with respect to the custady, 
maintenance and education of children. 
It is true that as per this Rule, proceed- 
ings under section 26 of the Act are to be 
initiated by means of an Original Petition. 
But then rule 2 of the same Rules says 
that “ every other proceedings subsequent 
to the petition shall be by an interlocutory 
application.” 


7. In this case, the petition for restitu- 
tion of conjugal rights under section 9 
was initiated by an Original Petition in 
conformity with rule 1. As rule 2 says 
that every other proceeding subsequent 
to the petition shall be an interlocutory 
application, it may be construed to’ mean 
that once the main proceeding has been 
initiated by an Original Petition, any 
other proceeding like an application for 
maintenance subsequent to the petition 
can be by an interlacutory applications. 
At any rate, there is some ambiguity as 
to whether the party to a proceeding for 


restitution of conjugal rights, which has’ 


been initiated by an Original Petition, 
should necessarily file another original 


petition before invoking section 26 of the. 


Act. Assuming that an original petition 
should have been filed by the respondent, 
I shall examine if her failure to do so 


should vitiate the - proceedings. Be it’ 


noted that the appellant did not raise 
any objection to the maintainability of 
the interlocutory application on the 
ground now alleged. I have gone through 
the counter and I find that this objection 
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was not raised at all there. Neither in the 
grounds of appeal in the C.M.A., nor in 
the grounds of appeal in this C.M.5.A., 
has this objection to the form-of the peti- 
tion been raised. I fail to see how this 
irregularity which, in my view,’ 15 
immaterial, has in any manner pre- 
judiced the appellant substantially. Notice 
“of theInterlacutory Application was served 
upon him, He was given an oppor- 
tunity to file a counter and it was, open to 
him to lead evidence and substantiate his 
objections. I donot think that the failure 
of the respondent to file a verified Original 
Petition instead of an Interlocutory Appli- 
cation, supported by an affidavit; could in 
any manner prejudice the appellant. 

8. Section 99, Civil Procedure Code, 
prescribes that “no decree shall be revers- 
ed or substantially varied, nor shall any 
case be remanded, in appeal on account 
of any misjoinder of parties or causes of 
action or any error, defect or irregularity 
in any proceedings in the suit, not affect- 
ing the merits of the case or the jurisdic- 
tion of the Court.” : 


9. The error committed by the respon- 
dent, if at all, is only a procedural error, 
not affecting the merits of the case or the 
jurisdiction of the Court. Tam, therefore, 
not prepared ta countenance this hyper- 
technical argument, which has been right- 
ly rejected by the first appellate Court. 


10. The next argument of learned Coun- 
sel of the appellant is no less hyper- 
technical. According to him, section 25 
empowers the Court to award mainte- 
nance only to a spouse who “remains. 


. unmarried ” and not to a person like the 


respondent who still “ remains married >” 
to the appellant. The language of the 
section is clumsy, though the clear intend- 
ment of the section is that any Court 
exercising jurisdiction under the Hindu 
Marriage Act shall have the power t 

award maintenance in any proceeding, 
be it one for judicial separation ‘or for 
restitution of conjugal rights or for dis 

solution of marriage by divorce or for 
annulment of marriage by a decree of 
nullity. This view is fortified both by, 
the heading of the section and the language 
of the principal clause in the section. 
The heading in section 25 runs as follows +), 
“ Permanent alimony and maintenance’’. 
The heading suggests that it applies t 


my. 


all cases coming. under the Hindu Mar- 
riage Act and not necessarily and exclu- 
sively ta cases where the marital tie has 
been dissolved by an order of Court. 


In fact, the main clause in the section 
—‘any Court exercising jurisdiction 
under this Act may, at the time of passing 
any decree or at any time subsequent 


thereto ...... shall ...... pay’ to the 
applicant for her or his maintenance” 
BUG y 5 cess 28 indicates the legislative intent 


to confer upon any Court exercising 
jurisdiction under the Hindu Marriage 
Act, the power to award maintenance in 
any proceeding under the Act. But 
unfortunately, later on, in a subordinate 
clause, the Legislature uses the words 
“while the applicant remains unmarried”. 
This expression. is not intended to cut 
down or curtail the scope of section 25. 
Nor can it be construed.as applying only 
to a case of a dissolution of marriage or an 
annulment of marriage. In the last 
two cases, no doubt the order should 
direct the respondert to pay alimony 
only so long as the applicant remains 
unmarried. But in the ather types of 
cases, where even after the decree, the 
marital tie continues to bind both parties, 
it is undoubtedly within the power of the 
Court, as in fact it is its. duty, to award 
maintenance to the spouse entitled there- 
to. It is, therefore, wrong to whittle 
down the scope of section 25 by invoking 
the clumsy phrase, “ while the applicant 
remains unmarried ”, a phrase, which 
has been inadvertently used by ‘an unima- 
ginative draftman. The phrase “while 
the applicant remains unmarried’? was 
evidently intended to do duty for the 
expression, “while the applicant remains 
without incurring any legal disability, 
justifying the rescission of the allowance 
awarded under the decree”. It is the 
duty of the Court to put a construction 
upon the section, which does not attribute 
absurdity to the Legislature and which 
would advance the remedy and suppress 
the mischief. A Division Bench of the 
Calcutta High Court arrived at the same 
conclusion, but by adopting a somewhat 
different ‘route. a f 


12. In Minarani v. ‘Dasarath?, a similar 
argument was advanced. On behalf of 





the husband, it was urged that since the 


1. ALR. 1963 Cal.428. 
31 
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payment of maintenance under section 25 
of the Hindu Marriage Act, must be 
limited ta the period ‘‘ while the applicant 
remains unmarried ”, the applicant under 
the section must satisfy the condition that 
she or he was “unmarried ’’, and as the 
petitioner had siot obtained a decree of 
divorce or nullity, she. was not un- 
married, being still the married wife’ of 
the opposite party, and consequently her 
application under section 25 was not 
maintainable. This argument was re- 
pelled, by the learned Judges of the 
Calcutta High Court in the following 
words: `- 
“ An order for separate maintenance 
under section 25 may be passed in favour 
of a married woman living apart from 
her husband, e.g., on the passing of 
_ decree for judicial separation or of the 
passing of a decree for restitution of 
conjugal rights in the event of the decree 
not being complied with. (This is 
` exactly the case here.) The expression 
“any decree” in section 25 is broad 
enough to cover any decree of divorce 
or nullity or of judicial separation or 
for restitution of conjugal rights. The 
heading and the body of the section 
refer to “ maintenance.’’, “‘ permanent 
alimony” and “ payment of periodical 
sums ”?” which under the English prac- 
tice are respectively the names of 
allowances granted after the’ passing 
of a decree of divorce or nullity, a 
. decree of judicial separation and a 
decree for restitution of conjugal rights 
scans “Leeeeeeceteseee The scheme of 
sections 24, 25 and 26 of the Hindu 
` Marriage Act, 1955, appears to be that 
the Court is vested with the power of 
passing orders for maintenance of a 
spouse and for the custody, mainte- 
nance and education of minor children 
of the marriage during the pendency 
of any proceeding as also on the passing 
of any decree under sections 9 ta 14 
of the ‘Act. In a proper case the Court 
has, therefore, the power under section 
-25 to pass an order for maintenance ir 
favour of the applicant who is a married 
woman. The condition that the main- 
tenance is to be paid “ while the appli- 
cant remairs unmarried ” is attached 
to every order for maintenance passed 
under section 25. In the context of 
section 25 (1) the condition means 
“ while the applicant is not remarried.’* 


1 
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This condition recalls to our mind the 
clause “‘ dum sola et casta vizerit’’, which 
means “ while she remains chaste and 
unmarried”, Under the English prac- 
tice, formerly, it was usual ta attach 
those conditions to an order for main- 
tenance- of the wife after a decree of 
divorce or- nullity, see Fisher v. Fisher? 
but now the insertion of either condi- 
tion has become the exception rather 
than the rule, MHalsbury’s Laws of 
England., Articles $83, 984 and Raydon 
on Divorce, 8th Edition, pages 742-43. 
The rigid policy of section 25 of the 
Hindu Marriage Act, 1955, however, 
is that a party in whose favour an, order 
- for maintenance is passed cannot claim 
any maintenance under the order if 
subsequently the party has re-married 
or has became guilty of sexual immora- 
lity ; the Court has no discretion in the 
matter ; upon the party’s re-marriage 
the maintenance ceases and the Court 
must rescind the order. The’ Court is 
also bound io rescind the order on the 
party becoming guilty of sexual im- 
morality as mentiored in the sectior. 
The word “unmarried”? has sevcral 
meanings. An interesting discussion 
of its meaning will be fourd in the case 
of Soleman Bibi v. East Indian Railway?. 
- The popular meaning of the word is 
“never having been married”. Its 
dictionary meaning is “not married ”. 
Now the word “ unmarried” in section 
25 (1) cannot mean “never having 
been married”, because the applicant 
must have been a husband-or a wife and 
therefore must- have been marzied ; 
nor can it mean “not married’’; 
for an order under section 25 may be 
passed in favour of a married woman 
on the passing Of a decree of judicial 
separation, or for restitution of cor.jugal 
rights. In the context of section 25 (1) 
the word means “ not re-married ”, for 
this reason section 25 (3) provides 
enter alia for rescission of the order if 
she was re-married. The reason for 
attaching the condition “while the 
applicant remains unmarried ” to an 
order for maintenance passed in favour 
of a married woman after a decree of 
judicial separation or for restitution 





1. (1961) 2 S.W. and T.R. 410. 
2. 37 Ga. W.N. 453: AJ.R. 19B Cal. 
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of conjugal rights may be that the order 
will remain effective though she subse- 
quently obtains a decree of divorce or 
nullity and becomes free to marry 
again. The petitioner not having re- 
married was for purposes of section-.25 
“unmarried? and her application 
cannot be dismissed on the ground that 
she was not unmarried,” 


13. The above observations of the Cal- 
cutta High Court proceed on the assump- 
tion (with which I agree) that the clause in 
question does not say what it reallymeans. 
I am not sure if the emendation suggested 
by their Lordships would effectively solve 
all the problems. In the total context 
of the section, the words ‘“‘ while the 
applicant remains: unmarried” may best 
be construed, in my view, to mean “ so 
long as the applicant continues to remain 
entitled, in the eye of law, to maintenance” 
The inelegant and inadequately construct- 
ed supordinate clause in the section shuts 
out of its imagination and contemplation 
two out of the four contingencies indubi- 
tably contemplated by the principal clause 
in the section and there is little reason 
why the amplitude of the whole section 
should be curtailed by harping upon an 
unintended error that has crept into the 
subordinate clause in the section. ; 


14. As for the custody of the child, I may 
observe that the child has been in mater- 
nal custody ever since its birth, and the 
father, namely, the appellant has never 
issued any -notice evincing any anxiety 
to get custady of the child or calling upon 
the respondent to hand over custody of 
the child. It is indeed amazing that 
neither in the proceedings which he 
initiated for dissolution of the marriage oc 
the ground of adultery nor in the counter 
that he filed in his wife’s application for 
restitution of conjugal rights, did he show 
any anxiety to take over the custody of the 
child. Only in his counter to I.A. No. 
3800 of 1971, in which his wife prayed 
for maintenance, did he say. in a cas 

and half-hearted manner that he was pre- 
pared to keep custody of the child. 
Having regard to the tender age of the 
child and having regard to the past con- 
duct of the parties in relation to the child, 
the order passed by the Courts below 
directing the father to pay maintenance 
at the rate of Rs. 25 so long as the child 
is in the custody of the mother is justified. 


iT] 


It -is open to the appellant, if he. is so 
advised and if the circumstances change 
to move the Court for modification, altera- 
tion -or rescission of the order relating to 
child custody and the quantum of main- 
tenance. a 

15. In the result, this appeals fails and 


will staid dismissed with costs, Leave | 


refused. 


SJ. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao, F. 


Appeal dismissed. 


Meghraj Petitioner * 
DB. ; \ 
Jesraj Kasturjee and. another 


Respondents. 


Limitation Act (XXXVI of 196%), section 5— 
Excusing delay— Written or formal application, 
if necessary. 


“The language of section 5 of the Limitation 
Act does not expressly. or by necessary 
implication mandate the filing of a written 
application to obtain. relief under that 
section. j (Para. 3.] 


If under explainable circumstances an 
appeal or an application is filed in Court, 
‘but without a formal application or a 
written application for excusing the delay 
in the presentation of the same then the 
Court should circumvent technicality 
and afford a reasonable opportunity to 
the aggrieved party to mend matters. 
‘Otherwise it would lead to miscarriage of 
justice. [Para. 4:] 


‘Cases referred to : — ; 


Mt. : Kulsoomun Nissa v. Noor Mohammad, 
A.LR. 1936 All. 666 ; Firm Kaura Mal v. 
Firm Mathra Dass, A.I.R. 1959 Punj. 646. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Order of the Court of the Principal 
Judge, City Civil Judge, Madras, dated 
23rd June, 1970 and made in €.M.A. 


No. 19 of 1970 (in I:A. Na. 18309 of 1968 


in O.S. No. 330 of 1966 II Assistant Judge 
City Civil Court, Madras.) ~~ ; 


P. V. Subramanyam, for Petitioner. 
Himmatlal .Mardia, for Responderts. N 
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The Court made the following 


ORDER.—An application under Order 9, 
tule $ of the Code of Civil Procedure, was 
filed by the defendant in O.S. No. 330 of 
1966 on the file of the CityCivil Court, 
Madras, to set aside the ex. parte decree” 
passed in that suit on 29th October, 1968 
and to restore the suit on the file for being 
disposed:of in accordance with law. -This 
application was filed on 29th November, 
1968. When it came up for hearing before 
the II Assistant Judge, City Civil Court, 
Madras, the learned Judge after ‘hearing 
both sides, accepted the contention of the 
respondent that the petition was barred 
by limitation and in view of the fact that 
no petition for excusing: the delay under 
section 5 of the Limitation Act was filed 
along: with the petition to-set aside the 
ex parte decree, he dismissed the applica- 
tion. C.M.A. No. 19 of 1970 was pre- 
ferred ta the Principal Judge, City Civil 
Court, Madras. The learned appellate 
Judge noted that there was a day’s delay 
in the presentation of the application. 
But he was in accord with the learned 
Assistant Judge that as there was no 
application, apparently a written applica- 
tion, under section 5 of the Limitation 
Act, the main application was not main- 
tainable. He relied upon an unreported 
decision of this Court in C.R.P. No. 2312 
of 1966 (Gety Brothers and Company, 
Madras — Petitioner: Argaral Adamji 
and 3 others — Respondents); he would 
not agree with the contention:of the peti- 
tioner that the delay of a day was not- 
wilful and that the reasons given in the 
affidavit in support of the main applica- 
tion for such a day’s delay ought to be 
noticed before final orders are passed. 
On the only ground that there was" no 
prayer to excuse the delay in the filing of 
the main application, the Court declined 
to interfere and admit the application by 
excusing the day’s delay. It is as against 
this, the present civil revision petition has 
been filed. 


2. Mr. P. V. Subramaniam, the learned 
Counsel for the petitioner contends that 
the Court ought to have given him an 
opportunity to file an affidavit, or indeed 
a petition under section 5 of the Limita- 
tion, Act setting forth the circumstances 
under which the day’s delay has occurred. 
In any event, he would state that an oral 
application was made before the Courts 
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below and that by itself was sufficient for 
the Courts to go into the sufficiency of the 
cause of delay and find whether the-appli- 
cation to set aside the ex parte decree could 
ultimately -be entertained or not. ‘Such 
an opportunity was denied to the peti- 
tioner both by the first Court as well as 
the. appellate Court. As the order of 
dismissal of both the Courts belaw are 
founded purely: on technical grounds, he 
prays for the restoration of the applica- 
tion or in the alternative for a remand of 
this subject.to the first Court for a re- 
appraisal of the facts after giving an oppor- 
tunity to both parties to state their res- 
pective contentions as regards the -suffi- 
ciency or otherwise of the day’s delay. 
Mr. Himmatlal Mardia, appearing ior the 
first respondent however seriously con- 
tends that the laches on the part af the 
petitioner cannot be cured by an oral 
application and that it is not necessary 
in the eye of law to give the petitioner a 
second opportunity to state his reasons 
for the day’s delay, as it would cause pre- 
judice to the respondents. Of course, 
reliance is placed on the decision of our 
Court cited above. 


3- Before I deal with the authorities, 
which are relevant for the purpases of 
this case, it is necessary to look inta the 
text of section 5 of the Limitation Act 
itself to find outits real purport and intend- 
ment ofthe Act. The language of section 
5 of the Act does not expressly ar by 
necessary implication mandate the filing 
of a written application to obtain relief 
under that section. It reads thus : 


“ Any appeal or application for a. 


review of judgment or for ‘lezve to 
appeal or any other application to 
which this section may be made zppli- 
cable (by or under any enactment) for 
the time being in force may be admitted’ 
after the period of limitation prescribed 
therefor, when the appellant or appli- 
cant satisfies the Court that he had 
sufficient cause for not preferring’ the 
appeal or making the application within 
such period.” . 
It only says that any appeal or any appli- 
cation filed beyond he aaea nit 
of time, under the section “may be admit- 
ed after the prescribed period if thé appel- 
lant or the applicant satisfies the Court 
that he has reasonable ground for not 
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preferring the appeal or the applicatio™ 
within the prescribed time: e entir® 
tenor and language of section 5 leave 
therefore, a judicial discretion in Court 
in the matter of the application of the 
principle set out in section 5 of the Limita- 
tion Act. As all such rules are to ‘be 
understood and applied as beneficial 
provisions, bare technicalities ought not 
to prevail over the pith and substance of 
the provisions. As I said, there is no 
warrant in the language of section 5 of ` 
the Act to lay down as an aximotic rule 
of procedure that unless an application in 
writing or any, other similar formal appli- 
cation accompanies either the appeal or 


` the application in question, the Court 
‘ought not to take cognizance of- the 


realities and ignore the substance of the 
sufficiency in the cause of each case and. 
dismiss the said appeal or application for 
technical reasons, such as the absence of.a. 
written or a formal application. In fact: 
each case has to be decided on its own 
facts. -Itis not as if that under all circum- 
stances a written application should be 
ignored ; but in cases where by inadver- 
tence or by a bona fide error of judgment, 
the party assisted by Counsel ushers into: 
the portals of Court, certain records which 
are not full and complete, then such bona 
fide error of judgment should, necessarily- 
be taken into account by a Court which 
administers not only law but also equity 
hallowed by good conscience in ultimately 
deciding whether that unfortunate litigant 
deserves sympathy or not. It is.in this 
way that I have said that section 5 of the. 
Limitation Act vests a judicial discretion 
in Courts dealing with such. matters. 
In C.R.P. No. 2312 of 1966, the learned: 
Judge in’ the circumstances noticed by 
him was‘not inclined to admit a petition 
without an application for excusing the 
delay. No doubt the observation is that. 
no petition for excusing the delay in filing 
the petition to set aside the ex parte decree 
was filed and that in those circumstances. 
there was no other option than to uphold 
a plea of the petitioner that the petition 
for setting aside the ex parte decree was 
barred, But in the view I have expressed 
before and having regard to the judicial 
precedents in the past and particularly 
of the Division Bench of.the Allahabad 
High Court presided. over by Sulaiman,. 
C.J., I am of the view that no such formal 
application or written application is 


W. 


aboslutely necessary. In deserving cases 
Courts can in exercise of their inherent 
power and certainly in order ta 


channelise beneficially their judicial dis-. 


cretion, excuse the delay even on an, oral 
application, having regard to the circum- 
stances of that. particular ‘case. In the 
instant case, there was a day’s delay. 
The learned Counsel, who presented: the 
application has explained before me and 
in the presence of the first respondent that 


he made a bona fide mistake in that he . 


calculated the number of days available 
in the month of October, as 30 instead of 
3l days. Itis human to err and- whether 
this explanation of the learned Counsel is 


sufficient or not. has not been adverted to. 


by the Courts below. For my part I 
am satisfied about the bona fides; but I 
am, not prépared to express any opinion 
about it in the view that I intend taking. 
Before parting with the case, I am obliged 
to refer ta the decisions of the Allahabad 
and Punjab High Courts which have taken 
a view similar to the one I have indicated 
above. : : 


4. In Mt. Kulsoomun Nissa v. Noor 
Mohammad’ a Division Bench of that 


Court presided over by Sulaiman, C.J.. 


and Bennett, J., was dealing with a case 
where a memorandum of appeal was filed 
‘beyond time; but without a written appli- 
cation for excusing the delay under section 
5 of the Limitation Act. Considering this 
aspect Sulaiman, G.J., speaking for the 
Bench said: `- a 


-“ The first ground on which the appeal 
has been dismissed by the lower appel- 
- late Court is that the plaintiffs had nat 
made any formal application for an 
‘extension of- time under section 5, 
` ‘Limitation Act, and that, therefore, 
-their appeal against Hakim Shyam 
‘Sundar Lal was beyond time. In our 
‘opinion the Court below has erred in 
exercising its discretion in ‘this matter. 
“The reason why Hakim Shyam Sundar 
- ‘Lal’s name was omitted from the names 
: of the respondents obviously was that his 
- name did not find a place in the decree: 
“He was impleaded later’ on within. 30 
‘-days of the substitution of his name. 
We think that the lower Court should 
-have allowed the defendant to get round the 
ee eeo 
4d. ALR. 1936 All. 666.. 
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technical objection of the absence „ofa 
formal applicatior for extension of time.” 


To the same effect but in more clear lan- 
guage Dua, J., in Firm Kaura Mal v. Firm 
Mathra Dass? observed thus : 


“ The discretion under section 5 of 
Limitation Act has to be a judicial dis-~ 
cretion and not an arbitrary one. 
Merely because there wasna written 
application filed by the appellant is 
hardly a sufficient ground for refusing 
him the relief, if he is otherwise entitled 
toit. Procedure is meant for advancing” 
and not for obstructing the cause of 
justice ; and if the entire material is on 
the record, it cannot promote the ends 
of justice, if that material is ignored 
and the relief refused to the appellant,’ 
“merely because he had not claimed 
` it by-means of a formal application in 
writing or that a formal affidavit was 
not filed. The language of section 5 
also does not provide that an application 
in. writing must be filed before relief 
under the said provision can be grant- 
ed.” ` n x 


The consensus, therefore, appears t 
be this. If under explainable circums 
tances an appeal or an application i 
filed in. Gourt, but without a formal 
application or a written application fo: 


_excusing the delay in the presentation! 


of the same, then the Court should 
circumvent technicality and afford al 
reasonable opportunity to the aggrieved 
party ta mend matters. Otherwise, it! 
would lead to miscarriage of justice. 


5- In the instant’ case, the learned’ 
Counsel for the petitioner, who filed the 
papers in this Court has according to 
him sufficiently explained as to why he 
filed the papers beyond a day. But as 
I said I am not inclined to deal with 
that aspect because, the Court below did, 
not advert to the circumstances under 
which the delay was caused. : 


6.. Whilst therefore remitting the sub- 
ject-matter to the appropriate City Civil 
Judge of the City Civil Court, Madras, 
I give an opportunity to the’ petitioner 
to file an affidavit explaining the cir- 
cumstances under which he filed the 





1. ALR. 1959 Punj. 646. 
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appeal a day after the prescribed period. 
The respondents of course, will have 
equally the opportunity to file a counter 
affidavit to the same. The learned 
Judge hearing the application on remit 
shall dispose of the said application but 
in the light of the observations made by 
me as above. - 


7. The civil revision petition is allowed 


to the extent indicated and there will 


be no order as to costs. 
RS. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


PRESENT a Ramaprasada Rao, J: 


Petition allowed. 





T. C. Parushothaman and another 
; nts .,. Petitioners.” 


v. 


D. V. Krishnan and others 
l .. Respondents. 


Arbitration Act (X of 1940), sections 33, 
30 (a), (b), (c) Partnership —Misunder- 
standing - between partners—Reference to 
arbitration—Award—Objection to award that 
it had been substituted —Objection comes within 
section 33—No time limit for raising objec- 
tion. 


Where the complaint ‘of a party to an 
arbitration agreement is that there has 
heen a substitution of the award, then, 
in substance and effect the objection of 
that party is that the award produced into 
Court was never in existence so far as 
he is concerned. The objection comes 
within the four corners of the real intend- 
ment and purpose of the prescription in 
section 33 of the Arbitration Act. 

: [Paras. 10 and 11.] 


The objection which could be raised 
under section 33 of the Arbitration Act 
is nat covered by any prescription as to 
time under the provisions of the Limitation 
Act. Hence the objection could be 
raised at any time. The period of 
limitation which is invokable in circums- 
tances where an attack is made 
against an award is only with reference 
to such _ objections which could squarely 
pied a ian A 
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come within clauses (a), (6) or (e), of 
section 30 of the Arbitration Act. - 


If, -however, the objection could be 
brought within the four corners of the 
intendment of section 33, then, there is 
no period which limits an action by an 
aggrieved party in relation ta such an 
award. j [Para. 12.} 


Petition under’ section 115 of Act, V of 
1908 praying the High Court to revise the 
order of the Court of the Principal Sub- 
ordinate Judge, Salem, dated 5th 
November, 1971 made in O. P. No. 
22 of 1966 and I. A. No. 66 of 1966. 


D. Peter Francis for E. Parasaran and. 
P. Seshadri, for Petitioners. : 


A. ‘Sarvabhauman, for Respondents. 


The Court made the following 


Orver.—The petitioners and the res- 
pondents were partners in a business 
which was run under the name and style 
of ‘Uma Trading Company.’ Misunder- 
standing arose between them and their 
disputes were referred, under a specific 
arbitration agreement dated 20th Octo- 
ber, 1965, to five individuals viz., 
Subramaniam Chettiar, Venugopal Chet- 
tiar, Mahalinga Mudaliar, Shanmugha- 
sundaram and Meenakshisundaram 


Chettiar. According to one of the Arbi- 


trators, Venugopal Chettiar, who claimed 
to be the President of the Board of arbi- 
trators the board entered upon the 
accepting the arbitra- 
tion agreement and the’ reference, _and 
after several sittings in October, 1965 the 
final award was recorded on stamp paper. 
It is not in dispute before me that the 
same was registered on 27th October, 
1965, and was also minuted in the book 
kept by the arbitrators. The President 
of the board of arbitrators, after having 
thus completed the award, filed it into 
Court after giving notice of the said award. 
to the parties. The said proceedings 
were numbered as O. P. No. 22 of 1966. 
The petitioners herein thereafter filed I.A. 
No: 66 of 1966 in the main O.P.. 
No. 22 of 1966 filed as above by the Pre- 
sident of the arbitrator ‘and sought for 
a decree in terms of the award. 


2. The respondents herein ` took notice 
of the award and also the proceedings 


‘in Court and the stand of the petitioners 


I]. 


to pass a decree in terms of the award. 
They took such netice on 16th February, 
1966. The first hearing of the proceed- 
ings was on 28th February, 1966. 
Even then the respondents did not file 


any independent application or any- 


y. 
counter ta I. A. No. 66 of 1966 filed by 
the petitioners wherein they sought for 
a decree in terms of the award produced 
by the President of the board of arbitrators 
into Court in the main original petition. 
But, on 28th March, 1966, the respon- 
dents filed a counter stating that the 
arbitration agreement was purely one- 
sided, that the award passed on 28th 
October, 1965 by the arbitrators was 
ab initio void inasmuch as the mandata 
provisions of section 14 (1) of the Arbi- 
tration Act have not been complied with. 
and that the arbitration award has been 
signed only by the President and not by 
all. Lastly, the respondents took up 
the position that even if an award has 
since been passed by the arbitatars in 


‘the regular course, the award produced 


into Court is a forged one ;:according 
to the respondents, from the original 
award some papers have been removed 
and, some other papers have been in- 
troduced, and, while in the original award 
they had signed along with others, that 
was not to be found in the award now 
produced into Court, on the basis of 
which a decree is sought for by the peti- 
tioners. i 7 


To this, a rejoinder was made by the 
petitioners. The main contention of 
the petitioners in the rejoinder was that 
it was not open to the respondents to 

enge -the award, as no application 
had been made within thirty days from 
e date of. the filing of the award 
into Court or from the date ` when 
they had knowledge of the same, and 
that the respondents cannot challenge the 
award in any manner. , - 


. The lower Court, however, consi- 
dered the last objection of the espon- 
dents that the award now in Court was 
not the award which was passed by .the, 
arbitrators and in that sense the award 
on which a decree iis sought, -is a non- 
evistert award and therefore an enquiry 
has,to be made under section 33 of the 
Arbitration Act to consider .the challenge 
now posed by the „respondents; and it 
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is only after the Court comes to the 
conclusion one way or the other in the en- 
quiry, to be undertaken under section 33, 
the other aspects of the contentions, whe- 
ther the ‘petitioners are entitled to a 
decree on the basis of the award if other- 
wise-invalid, could be considered. The 
lower Court accepted the contention of 
the respondents and directed such an 
enquiry. It is as against this, the present 
civil revision petition has been, filed. 


4- Learned Counsel for the petitioners. 
drew my attention to the relevant pra- 
visions of the Arbitration Act as also the 
provisions of the Limitation Act of 1963 
and contended that this is nat a case in 
which section 33 of- the Arbitration Act 
is applicable and that the respondents’ 
challenge is only directed towards the 
merits and the conduct of the arbitrators. 
in the course of the-proceedings and their 
objections could only be understood 
as one against the award or its ‘improper 
procuration’ or its ‘invalidity’ and ‘not as 
an objection which could be understood 
to be relatable to the ‘existence’ of an 
award within the meaning of section 33. 
of the Act. | Aan a 


5- On the other hand, learned Counsel 
for the respondents would state that the 
sum and substance of the objections of 
the respondents would cover the situation. 
contemplated in section 33 of the Arbit- 
ration Act and therefore the direction, 
of the Court below, which is to the effect 
that an opportunity should be given to 
the respondents to let in evidence 
regarding the alleged fabrication of the 
award’, and its finding that itis not open 
ta the respondents to put forward ‘the 
other grounds alleged by them in the 
courter-affidavit, are correct, 


6. Under the Arbitration Act, it is 
open to the arbitrators, after making the 
award, to give notice, in writing, to. 
the parties, of such making and signing, 
and inform them of the amount of fees. 
and charges payable in respect of the: 
arbitration’ and the award. It is open 
to the arbitrators, under section 14 (2): 
of the Arbitration Act, at the request 
of any party~ to, the. arbitration agree- 
ment or: any person. claiming under 
such party, or if so directed . by the 
Court-and upon payment of the fees and. 
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. charges due in respect of the arbitration 

and award and of the costs.and charges 
of filing the award, cause the award or 
- a signed copy of it, together with any 
depositions and documents which are 
connected with the proceedings, to be 
filed into Court, and the Court shall 
thereupon give notice to the parties 
of the filing of the award. Sections 14 (J) 
and 14 (2) deal with these situations. 


7. We are not concerned, in the 
instant case, with sub-section (3) of sec- 
tion 14. In the instant case, the President 


of the board of arbitrators filed O.P. No. 22. 


of 1966 under ‘section 14 of the Act, 
which was taken on file on 22nd January, 
1966, and notice to all parties, viz., the 
petitioners and the respondents, was 
ordered to be returnable on 28th Febru- 
ary, 1966. Well within time, the 
petitioners filed I. A. No. 66 of 1966, 
seeking for a decree in terms of the ward, 
But the respondents, for the first time, 
challenged the award in their counter- 
affidavit, filed- on 28th March, 
without even filing an interlocutory appli- 
«ation or an original petition for the pur- 
pose. In this counter-affidavit, as 
already stated, they alleged fraud and 
challenged the award produced into 
Court by the arbitrators as a fabricated 
or forged document. 


8. It is no doubt true that under sec- 
tion 30 of the Arbitration Act the grounds 
‘.on which an award could be set aside 
are expressly stated, There are three 
‘grounds on which an award could be set 
aside. The first one is that an arbitrator 
or an umpire has misconducted ‘himself 
or misconducted the proceedings. The 
second ground is that the award has been 
made after the arbitrators have become 
functus officio or unable to proceed with 
the arbitration agreement due to an order 
of Court superseding the arbitration or 
‘by reason of the arbitration proceedings 
themselves having become invalid under 
section 35 of the Act. The third ground 
on which an award could be sez aside 
is that it has been improperly procured 
-or is otherwise invalid. 


4 The respondents, in their counter- 
affidavit, filed on 28th March, 1966, 
have no. doubt asked for setting aside of 
the award on the ground of misconduct 
of the arbitrators and also on the ground 
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that it has been improperly procured or 
is otherwise invalid... But, admittedly, 
they filed the counter-affidavit beyond 
a period of thirty days from the notice 
of the filing of the award. Under 
Article 119 of the Limitation Act, 1963, 
a special period of time is prescribed in 
the matter of setting aside an award. 
or getting an’ award remitted for re- 
consideration : A period of thirty days 
from the date of the service of the notice 
of the filing of the award is provided for. 
Therefore, it is not open to the respondents 
to seek the order from the Court below to 
set aside the award on any of the grounds 
mentioned in their counter-affidavit ex- 
cepting on the ground that the award, 
according to them, is a fabricated or a 
forged one. The question, -now, is 
whether such a challenge based on the 
ground that the award produced into 
Court, and of the filing of which notice 
has been given to a litigant, is a forged 
one or a fabricated one, -would come 
within clauses (a), (b) and (c) of section 30 
of the Arbitration “Act. . sis ok 


10. There is a distinction between the 
force, effect and meaning of section 30 
and of section 33 of the Arnitration Act. 
The purposes served by thesetwo sections 
are distinct and separate. Whilst under 
section 30 of the Act the existence of an 
award could not be challenged, but the 
process leading to the making of the award 
could mostly be under attack, under 
section 33 the very existence cf the 
said-award could be in dispute. Again, 
under section 30 (c) of the Act, the in- 
validity, of the award is once again re- 
ferable to the modus operandi adopted 
by the arbitrators in the matter of the 
passing of the award, but would not in 
my view, include a complaint that the 
award passed, by the arbitrators has been 
replaced or substituted. In any case, 
where the complaint of a party to an 
arbitration, agreement is that there has 
been such a substitution of the award, 
then, in substance and effect, the objec- 
tion of that party is that the award pro- 
duced into Court was never in existence 
so far as he is concerned.- It is this dis- 
tinction which has to be borne in mind 
while appreciating the objection. of the 
party and while applying section 30 or 
section 33. It may be that while 
challenging the existence of an award 


ay 


.a party may say that the award is invalid; 
‘equally a party while admitting the exis- 
‘tence of an award, may also characterise 
‘his challenge as if the arbitration agree- 
ment should nat be considered to be in 
‘existence or valid. It is not by _ the 
nomenclature of the defence of any 
litigant that the purpose and substance 
of his objection should be understood ; 
it has always to be reckoned and adjudged 
with reference to the facts and cir- 
‘cumstances of each case and the weight 
and mature of the challenge against the 
award itself. A mere objection as to the 
invalidity of an award may not neces- 
sarily be equivalent to saying that there 
is no arbitration award at all, or such 
.a complaint is equatable to one about the 
non-existence of ‘an award. Equally 
when the non-existence of an award is 
pleaded or its invalidity attacked in the 
forefront, it should not always be said 
that the party seeks relief and desires 
telief only under section 33 of the Act. 
As I said, the distinction that has to be 
‘borne in mind while invoking the pur- 
pose behind the principles and prescrip- 


tions in the two sections, is that one goes _ 


‘to the very root of the existence of the 
award and the other relates to complaints 
about the pracess which led to the pro- 
curation of the award. 


11. If this periphery of the purposes af 
‘both sections and their intendments are 
‘borne in mind, then, it is easy to com- 
prehend that in the instant case the res- 
pondents’ sole, purpose in their counter 
affidavit was to lay an attack on the 
award in Court on the only ground that 
it is a ‘non-existent’ award, in the sense 
that that was not the award which arbi- 
trators passed after hearing the parties 
and that the one in Court is a substi- 
tuted or a forged one. In this sense 
the objection comes within the four 
corners of the real intendment and pur- 
ose of the prescription in sectior 33 
oi the Arbitration Act. `. : 


12. The lower Court, therefore, was 
tight in having permitted the respon- 
dents ta let in evidence on that aspect 
alone treating their objection in the con- 
text as above as one coming within the 
purview of section, 33 -af the Act. 
I am unable to agree with the learned 
Counsel for the petitioners that the ground 
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in regard to which the respondents have. 
used’ expression like ‘invalidity. of the ` 
award’ in attacking the award, is notre-- 
latable to its ‘existence’ but to its ‘invali- 
dity, within’ the meaning of section 30 (c) 
of the Act: The objection which could 
he raised under section 33 of the Act is 
not covered by any prescription as to 
time under the provisions of the Limita- 
tion Act. Such an objection could he 
raised at any time, as the law stands now, 
The period of limitation which is in- 
vokable in circumstances where an attack 
is made against an award is only with 
reference to such objections which could 
squarely come within clauses (a), (6): or 
(¢) of section 30 of the Act: If, however, 
the objections could be brought within 
the four corners of the intendment of 
section 32, then, there is no period which 
limits or bars an action by an aggrieved 


‘party in relation to such an award. 
-The lower Court has come to the correct 


conclusion. 

1g. The civil revision petition is dis- 
missed. There will be no order as to 
costs. F osi 


S.J. 


Petition dismissed, 





.IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 


-Present :—P. S. Kailasam and S. Maha 


rajan, Fj. pas 


Padmanabhan Nair and another 
Appellants* 
v. 
Chinnan Nadar (died) and others 
-o Respondents. 
Travancore-Gochin Holdings (Stay. of 
Execution Proceedings) Act (VIL o 1950) 
section 4—Landlord and tenant—Suit for 
eviction—Tenant in arrears of rent—Deposit 
of rent belatedly—Tenant whether entitled 
to benefits of Travancore-Cochin Act VHI 
af 1950. f 


A landlord obtained a decree for evic- 
tion against the tenant for arrears of rent. 
Subsequently, the  Travancore-Cochin 
Act VIII of 1950 came into force. The 
tenants did not pay the arrears of rent 
for three years subesquent to the decree 
a 
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and for over one year subsequent: ta the 


Act. The landlord filed an E. P. for 
recovery thereof. This petition was 
-dismissed for some reason. The land- - 


lord once again filed an E. P. after some 
years for eviction. The tenant took some 
time to deposit the rent and deposited 
the same and claisned protection under 
the Travancore-Cochin Act VIII of 1950. 


Held even if the Act required a wilful 
and intentional failure to pay the rent- 
arrears aS a condition precedent to the 
Court denying the tenants the protecion of 
_ the Act,that condition would be fully satis- 

fied in this case. The tenants had failed 
` to pay the rent accruing due after the 

commencement of the Act and had there- 
by disentitled themselves to the protection 
under the Act.- The Court had no 
option but to” direct execution of the 
decree which had been granted for evic- 


tion even prior to the commencement 
of the Act. (Para. 3.] 


Case referred to:— 


Sanku Krishnan v. Hari Prabhu, Govinda 
Prabhu and others, AUR. 1952 Tra. 
Cochin 333. 

Appeal under Clause 15 of the Letters 
Patent against the order of the Honou- 
rable Mr. Justice Ganésan dated 23rd 
April, 1971 and made in A. A. A. O. 
No. 38 of 1968 preferred to the High 
Court against the order dated 2nd August, 
1967 and made in C. M. A. No. 34 of 
1966 on the file of the District Court. 
Kanyakumari at Nagercoil (E. P. No. 
831 of 1959 in O. S. No. 176 of 1111, 
D. M. C. (Prl.) Kuzhithurai). 


T. R. Ramachandran and T. R. Rajagopalan, 
for Appellants. : 


K. Sarvabhauman and -T. R. Mani, for 
Respondents. . 


The Judgment of the Court was delivered 
by 

Maharajan, J.—This appeal is directed 
against the judgment of Ganesan, J., 
under the following circumstances. In 
O. S. No. 176 of 1111 on the file 
of the Court of the additional District 
Munsif, Kuzhithurai, the Ist plaintiff 
‘obtained a decree for eviction against 
the respondents, their tenants. This decree 
was granted on 7th Dhanu 1124 (21st 
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December, 1948). As per the decree, the 
landlord (plaintiff) was liable to pay the 
tenants 280 fs. 1 ch. and 2 ca. on account 
of ‘the value of improvements effected 


‘by them and the tenants were liable to 


pay the landlord michavaram or rent 
at the rate of 190 fs. perannum upto 
the date of recovery of possession or 
three years from the date of the 
decree, whichever was carlier. Three 
years later, the Ist plaintiff filed E. P. 
No. 110 of 1951 after depositing into Court 
280 fs. o che and 2 ca. In this Execution 
Petition he prayed for recovery af posses- 
sion of the property and also for recovery 
of the michavaram due by the tenants 
for three years from the date of the decree 


„at the rate of 190 fs. per annum. The 


tenants failed to pay the michavaram due: 
by them. E. P. No. 110 of 1951 was: 
pending for some time. Due to-an in- 
junction granted in another suit the plain-. 
tiffs could not obtain delivery in E. P., 
No. 110 of 1951. Consequently the 
petition was dismissed. ‘The decree-holder 
died and plaintiffs 2 and 3 were impleaded 
on 19th August, 1960. The resourceful 
tenants denied that plaintiffs 2 and 3: 
were the sors of the decree-holder and. 
a finding .was given by the Court that 
they were the sons. This was done in 
E. P. No. 831 of 1959. Subsequently, 
on 12th February, 1963, the tenants filed. 
E. A. No. 141 of 1963 in which they 
claimed that the value of improvements: 
decreed in their favour on 21st December,, 
1948 should be refixed and that a Com- 
missioner should be appointed in that. 
behalf. This was opposed by the plaintifs- 
and it was held by the Court that it was. 
not open to the tenants to reagitate the- 

tum of improvements waich had! 
been already fixed. Then the tenants. 
filed E. A. No. 1135 of 1962 on 15th 
November, 1962 in which they prayed 
for two months time for payment of the 
rent arrears of 570 fs. due by them.. 
They also contended that they were not 
liable to be evicted from the property- 
because they were protected by the pro-. 
visions of the Travancore-Gochin Act 
VIII of 1950. Then the landlord filed a. 
petition in which he said that the 
tenants were not entitled to the protection 
of the Act ‘and that even assuming that 
the Act was applicable to them, they were 
disentitled to the benefits of the Act. 


© 


1]. 


because they had committed acts of waste. 
A Commissioner was eae and 
accepting the report of the Commissioner, 
the Court keld that acts of waste had 
been committed by the tenants and con- 
sequently directed eviction. In appeal, 
‘the appellate Court set aside the order 
of eviction on the ground that no wilful 
act of waste had been committed. The 
appellate Court -also found that the 
tenants having deposited the arrears of 
rent due by themi, though belatedly, had 
not forfeited the benefits under the Act. 
Against this the landlord preferred an 
appeal to this Court “ and the learned 
Judgé dismissed the appeal without 
costs. It is against this judgment that 
the present Letters Patert Appeal has 
been filed. i 


2. Under section 4 of the Holdings (Stay 


of Execution -Proceedings} Act, 1950, _ 


Travarcore-Cochin Act VIII of 1950, 
notwithstanding any law to the contrary, 
proceedings in execution of a decree 
in a suit . {ot recovery of ‘possession of a 
holding shall, so far as they relate to 
the delivery of possession.of the holding, 
be stayed. Admittedly, the property in 
question is.a holding within the meanirg 
of section 2 of the Act. There.is a pro- 
viso to section 4 which runs as follows : 


“Provided that nothing contained in 
this section shall- preclude the Court— 


(a), from ordering the delivery | of 
possession of the holding to the decree- 
holder if the Court ‘is satisfied either 
that the lessee has committed inten- 
tional and wilful acts of waste or that 
he has failed to pay the- rent af the 
holding which has - accrued due after 
the commencement of this Act ; or 
(4) from granting any other appro- 

riate relief to which the decree- 
holder may be entitled.” 


In Puliah Nadar v. M. K. Harihara Iyer and 
others,! the Supreme Court has authorita- 


tively construed section 4 of this Act, The . 


relevant observations of the 
Court ‘read as follows: 3 
“The only other point argued ` on 
_ behalf of the appellant was that, in any 
case, under the Travancore- Act VIII 
‘of 1950, the Execution Court had the 


Supreme 
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discretion not to grant the prayer for 
dispossession of the appellant even if 
there had been default in payment of. 
“pattom in accordance-with the decree. 
Section 4 of the Act directs stay of 
- execution of ‘decrees for eviction, and 


` the proviso to that section lays dawn 


that notking in this section shall pre- 
clude the Court from ordering 
delivery of possession of the holding 
t6 the’ decree-holder, if the’ Court is. 
satisfied either that the lessee has com- 
‘mitted’ intentional or wilful acts of 
waste or that he has “failed ta pay thè 
rent of the holding which has accrued. 
due after the commencement of the . 
Act. It was urged that’ this proviso. 
only gives a power to the Execution 
Court to deliver possession and ‘does. 
not contain any mandate that, if there: 
is any failure to pay arrears of pattom,, 
the Execution Court must direct. 
delivery of possession. Reliance was. 
‘placed on the decision of the Tra- 
vancore High Court in Sanku Krishnan v. 
` Hari Prabhu, Govinda Prabhu and others}, 
to urge that in this case it was oper 
to the Execution Court to exercise- 
its jurisdiction judicially and to refuse- 
the prayer for delivery of possession. 
` on the ground that the appellant had 
been bona fide seeking reduction of 
pattom payable for Kumbhom 1956- 
_ 57 from the Execution Court. There 
“are two reasons why this submission 
cannot be accepted. The -first is that, 
once the bar for execution of the decree 
by delivery of possession’ enforced. 
by the principal clause of section 4 of 
- the ‘Travancore Act VIII. of 1950 
was removed because of the applica- 
bility of the proviso, the Execution. 
Court had the duty to give full effect. 
to the- decree, execution of which 
was sought from it by the Respondent.. 
The decree had given an absolute- 
right to the -respondent ‘to dis. 
possess the appellant on failure 
to pay the future pattom by the end. 
of Kanni and Kumbhom each year- 
-and once the appellant committed. 


- a default, the respondent was. enitled. 


to dispossess him. There was, there— 

fore, no-reason why that Court could. 

.tefuse to order delivery of possession >” 
e : 

1. AJR. 1952 Trav-Go, 333, 
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At is, therefore, clear from the observa- 
‘tions of their Lordships that the moment 
‘it is established had subsequent to 
the commencement of the Act the ienants 
have failed to pay the rent of the 
holding the decree granted before the 
«commencement of the’ Act directing 
eviction of. the tenants will have to be 
executed straightway, regardless of the 
-question whether the failure to pay. the 
‘rent was wilful or intentional. The words 
* intentional’ and ‘wilful’ used in clause 
{a) of the proviso qualify only the acts 
of waste and not failure to pay the, rent. 


3. Now we shall consider whether in 
` this case. the tenants, against whom a 
decree. for eviction was granted on 2Ist 
December, 1948, committed default. in 
payment of rent subsequent to the com- 
mencement of the Act.. Travancore- 
Cochin Act VIII of 1950 came into force 
«n. 25th March, 1950, that is to say, 
about two years after the grant of the 
‘decree for eviction against the tenants. 
‘According to the decree, the tenants 
-were liable to pay michavaram or rent 
at the rate of 190 fs per annum for a 
period of three years subsequent to 21st 
‘December, 1948, the date of decree. 
The tenants did not pay the arrears of 
rent for the.three years subsequent te 
-the decrec and for over one year subse- 
‘quent to the Act, with the result the decree- 
holder had to file. E. P. No. 110 af 1951 
for recovery thereof. Even during the 


pendency of that Execution: Petition the - 


tenants failed to pay the arrears of rent. 
In E. P. No. 1135 of 1962 the tenants 
filed an” application praying for ` twa 
months time for payment of the arrears 
of rent due by them. At the time this 
application was filed, two years had 
elapsed, since, the commencement of 
the Act and the tenants actually deposited 
‘Rs. 481.38, the arrears due, only on 8th 
January, 1963. It is remarkable. that 


they failed ta pay the arrears till 1963. ' 


Even if the Act required.a wilful and‘in- 
‘\tentional failure to pay the rent-artears as 





‘case. We, therefore, hold that the tenants 
dhave failed ta pay the rent accruing due 
after the commencement of the Act 
and have thereby. disentitled themselves 
to protection under the Act. The Court 
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has no option but to direct execution of, 
the decree which had been granted for 
eviction even prior to the commencement| - 
of the Act. The learned Judge failed 
to consider this aspect of the matter, 
though this question had been raised 
by the landlords even in the executing _ 
Court and the first appellate Court. 
-The executing Court failed to deal with 
this question because, upon the ground 
of wilful act of waste, it decided against 
the tenants, and directed eviction. As 
for the first appellate Court, it proceeded 
on the erroneous basis that unless the 
tenarts committed intentional or wilful 
default in the payment of rent, they 
would be -entitled ta the protection under 
the Act. That is aview which is clearly 
contrary to the law as expounded by 
the Supreme Court. As we hold that 
‘the tenants are not entitled to the benefits 
of the Act because they have committed 
default in ‘the payment of rent falling due 
subsequent ta the. commencement of the 
Act; we think it unnecessary to consider 
the question whether there has been any 
intentional or wilful act of waste of the 
part of the tenants. f 


4- In the result we allow the appeal and 
direct eviction of the tenants forthwith, 
The executing Court will, on payment of 
batta, -if it has not been paid, direct 
delivery forthwith. No order as to costs. 


S.J: Appeal allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


‘Present :—NÑ. S. Ramaswami, F. — 


Koneridoss | Petitioner*® 


a. 


N. Subbiah Naidu and ‘others 
. wa 85 Respondents. 


‘Civil Procedure Code (V of 1908), Order 22, 
rule 5—Order passed in enquiry—Effect—Not 


appealable—Finding. as to legal representative 
not res judicata—Bench decision directly on 


the point—Effect. 


The enquiry under. Order 22,. Tule 5; 
Civil Procedure Code, is only summary in 


*C.R:P. No. 1342 of 1973. 16th April, 1974. 


II] 


character. Even though witnesses might 
be examined in support of the contention 
of either party to that proceeding, still 
the proceeding is only summary iń charac- 
ter. zo [Para. 6.] 


‘An order under Order 22, rule 5 of the 


Civil Procedure Code, is not an appealable ' 


the order. 
[Para. 6.] 


' The finding that whether a person shall be 
admitted as a’ legal representative to 
continue a suit is not a question arisin 

in the suit itself. It is a matter collatera 
to the suit and any decision arrived at can- 
not operate as res judicats. ‘Para. 6.] 


When there is a Bench decision directly 
on a point, a subsequent Bench, unless it 
is a larger Bench, cannot possibly take a 
different view. [Para. 6.] 


In a revision petition under section 115, 
Civil Procedure Code, it is not open to the 
revision petitioner to canvass the correct- 
ness or otherwise of a factual finding given 
by a lower Court. |Para. 4.] 


Cases referred to: — 


Rangubai v. Sundarabai, (1966) 2 S.C.J. 
302 : TAR, 3 S.C.R, 211 : A.R. 1965 
S.C. 1794 ; Venkatakrishna Reddy v. Krishna 
Reddy,- I.L.R. (1926) Mad.. 450 (F.B.) : 
50 M.L.J. 485 : A.I.R. 1926 Mad. 586 ;. 


one and no appeal lies against 


Pakkran v. Pathumma, (1913) 25 M.L.J. ~ 


279 ; Ram Kalap v. Banshu Dhar, (1958) 
AILL.J. 8 ; Appavoo Pillai v. Vijayammal 
Ammal, (1972) 85 L.W. 936; Rangaswami 
Naicker v. Rangammal,(i968) 2 M.L.J. 610: 
8L.L.W. 583: A.LR. 1969- Mad. 271. - 


Petition under section 115 of Act V of: 


1908 praying the High Court to revise 
the order of the Court of the District 


Munsif, Periyakulam, dated 25th April,’ 


1973 and made in L.A. No. 282 of 1973-in 


LA. No. 115 of 1968 in O.S. No. 36 of. 


1963. _ 


M. Veluswami, for Petitioner. . 
JV. Sivamani, for Respondents, 
The Court made the following a 
ORDER.—This revision petition is against 
the order in I.A. No. 282 of 1973 in O.S. 


No. 36 of 1963 on the file of the District 
Munsif, Periyakulam, which is an appli“ 
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cation wider Order 22, rule 5, Code of 
-Civil Procedure. One Seethammal filed. 
the above suit for partition. There was a. 
preliminary decree and a second appeal 
(S.A. No, 935 of 1969) against the preli- 
minary decree was pending in this Court. 
The said Seethammal died. Koneridoss,. 
the present revision petitioner who is the. 
husband’s sister’s son of the above said. 
Seethammal first got himself impleaded 
as the legal representative of Seethammal 
in`the second appeal (S.A. No. ‘935 “of 
1969}, He had been so impleaded as the. 
seventh respondent in that second appeal.. 
At a later stage, Subbiah Naidu, the 
contesting respondent herein, fileda peti- 
tion before this Court in the above second. 
appeal for getting himself impleaded as 
the legal representative of Seethammal. 
on the ground that Seethammal had left. 
a registered will under which he (Subbiah. 
Naidu) is the sole legatee and that there- 
fore he is the only legal representative of 
Seethammal. The abovesaid petition . 
(C.M.P. No. 14623’ of 1970 in S.A. Now 
935 of 1969) was disposed of by Ramanu~ 
jam, J. The learned Judge did not decide- 
who among the two rival claimants is the 
legal representative of Seethammal but: 
allowed both of them to be parties to the 
second appeal. Subbiah Naidu, (herein- 
after referred to'as the respondent) was: 
added as the eighth respondent in’ the 
abovesaid second appeal. While Koneri-. 
doss (hereinafter referred to as the revision 
petitioner) had already been added as the 
seventh respondent in the second appeal. 
The learned Judge in that order observed 
that as there is rival claim as to who is the- 


> legal representative of deceased Seetham- 


mal both: of thém would: be treated as 


- legal representatives for the purpose of 


the second: appeal and that such order is’ 
without prejudice to’ the contentions of 
either of the parties. The learned Judge 
also' directed that the question regarding, 
the genuineness of the will set up by the 
respondent herein is a matter to be agita-- 
ted in separate proceedings, . 


ogy After the-disposal of the second appeab 


LA. No. 115 ‘of 1968-in O.S. No. 36 of 
1963 came to be filed for passing a final. 
decree.’ Then the respondent herein filed. 
LA. No. 282° 0f 1973, out of which the - 
present revision petition arises, contend- 


‘ing . that by virtue of the will left by 


Seethammal, he is the legal representa- 
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tive entitled to continue the proceedings is impleaded in a suit that would have 
and that therefore he should be effect in respect of subsequent proceedings 
impleaded as the legal representative of in the same suit. But in the present case 
‘Seethammal what has happened is, in the second 
Gs ; Se te She appeal, the question as ta who among the 
% This application is under Order 22, two rival claimants has to be impleaded 
tule 5, Code of Civil Procedure. The as the legal representative of Seethammal 
learned District Munsif on a consideration had not been decided and the learned 
of the evidence placed before him held Judge (Ramanujam, J.) has specifically 
that the will propounded by the respon- left open that question to be decided in 
dent is valid and that therefore he is the separate proceedings. It would appear 
‘only legal representative of Seethammal that while the revision petitioner came to 
and that the revision petitioner herein be impleaded as the legal representative 
who claims to be the heir of Seethammal of Seethammal, the respondent and others 
{husband’s sister’s son) is not the legal had no notice of such application. What- 
representative of Seethammal. It is this ever that be, when the respondent filed 
‘order that is questioned in the present the C.M.P. in the second appeal for 
revision petition. PB Bis getting himself impleaded as the legal 
representative on the basis of the will, 
‘4. Being a revision under section 115, the learned Judge did not go into the 
4Code of Civil Procedure, it is not open to merits of the claim of the respective parties 
|the revision petitioner to canvass the as to who is entitled to represent the estate 
Ycarrectness or otherwise of the factual of Seethammal but allowed both of them. 
finding given by the learned District to be on record only for the limited pur- 
“Munsif regarding the will. The conten- pose of the second appeal. As already 
tion of the learned Counsel forthe revision- seen, the learned Judge has reserved the 
petitioner is that in view of the order dispute between the parties to be decided 
passed by Ramanujam, J. in C.M.P, No. in separate proceedings. 

14623 of 1970 in S.A. No. 935 of 1969, 
the revision petitioner and the respondent 5° The learned Counsel for the revision- - 
should be allowed to continue as the legal petitioner contends that the separate pro- 
representatives of Seethammal even in ceedings contemplated by the: learned 
subsequent proceedings (final decree pro- Judge im his order in C.M.P. No. 14623 
ceedings) and that the Court below is of 1970 isa separate suit and nota proceed- 
wrong in entertaining an application _ ing as the present one. The contention - 
under Order 22. rule 5, Code of Civil is that even in the final decree proceed- . 
Procedure, filed by the respondent ings, both the revision petitioner and the. 
herein. The learned Counsel referred respondent should be allowed to be parties - 
to the decision of the Supreme Court as. legal representatives of See 
weported in Rangubai v. Sunderabai, and they ought to have been referred to a 
It has been observed by the Supreme separate suit to resolve the dispute between 


Court that if the legal representatives are 
brought on record at one stage of the suit, 
it will enure for the benefit of all subse- 
quent stages of the suit. The contention 
of the learned Counsel is that the revision 
petitioner having been brought or record 
as the legal representatives of Seethammal 
in the second appeal which arose against 
the preliminary decree passed in the suit, 
such impleading will enure for all the. 
subsequent .stages including the final. 
decree: proceedings which are now pend- 
ing in the trial Court. There can be no. 
dispute that if once a legal representative 
ee 

1. (1966) 2 S.C.J. 302 : (1965) 3 S.G.R. 211 : 
ALR. 1965 S.C. 1794 at p. 1797. 


em. Though the contention of the 
learned Counsel appears to be plausible, 
on a careful consideration I am of’ the 
view that the observation of the learned 
Judge in the abovesaid C.M.P. is not to- 
be construed in the way in which the 
learned Counsel-for the revision-petitioner 
wants to construe. The learned Judge 
could not have contemplated that in the 
~final decree proceedings in the present, 
-suit both the rival claimants should be ' 
allowed to be on record without the Court 
deciding as ta who among the two can 
properly represent the estate of Seetham- 
If both of them are. allowed to be 

on record it would lead to a strange 
situation. In the final decree, the Court 


ij 


has to decide as to whom the share of 
Seethammal is to be allotted. That apart, 
with regard to the division of the suit 
properties by metes and bounds, the 
question would arise as to wha among the 
two rival claimants should have a say. 
Tf both the rival claimants are allowed 
to be on record one may contend that 
the division of the property should be in 
a particular way and the other may take 
a different view in the matter. It would 
certainly create good deal of confusion. 
Under these circumstances when the 
learned, Judge while disposing of C.M.P. 
No. 14623 of 1970 in Second Appeal No. 
935 of 1969, left the dispute between the’ 
parties apen, to be decided in separate 
proceedings, he could not have meant 
that the Court below is not expected to 
go into the question as to who among’ the 
two can properly represent the estate of 
Seethammal. Therefore the Court belaw 
is not wrong in entertaining I.A. No. 282 
of 1973 under Order 22, rule 5, Civil - 
Procedure Code, and holding that the 
respondent is the legal representative of 
Seethammal. The revision petitioner, 
therefore, should fail. - ; 


6. However, it must be made clear that 
the finding of the Court below regarding 
the validity of the will propounded by 
the respondent is not res judicata in any 
suit that might be instituted by the revision- 
petitioner herein. It must be remember- 
ed that an order under Order 22, rule 5, 
Civil Procedure Cade, is not an appealahble 
one. Because it is not appealable the 
present revision petition has been filed as 
against that order. There is no dispute 
that the order passed by the Court below 
is not an appealable one. In fact it has 
been pointed out by a Full Bench of this 
„Court in Venkatakrishna Reddy v. Krishna- 
| Reddy? that no appeal lies against tan order 
lunder Order 22, rule 5, Civil Procedure 
Code. The enquiry made under Order 
22, rule 5, Civil Procedure Code is only 
[summary in character. Even -though 
jwitnesses might be examined ‘in support 
{of the contention of either party to that 
proceedings, still the proceeding- is only : 
summary in character. In Pakkaran v, 
|Pathumma®,ithas been held that the ques. 





1. ILR. (1926) 49 Mad. 450 (F.B) : ALR 
1926 Mad. 586 : 50 M.L.J. 485. 
2. (1913) 25 M.LJ. 279. 
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tion whether a person should be admitted 
as the legal representative of the plaintiff 
to continue a suit cannot be regarded as 
one of the questions arising. in the suit). 
itself being only a matter collateral to the} 
suit and any decision arrived at cannot 
operate as res judicata when a question 
arises in some other suit as ta succession 
to the deceased. A Division Bench of the! 
Allahabad High Court has also taken 
asimilar view in Ram Kelapv. Bansku 
Dhar!. However, the learned Counsel 
for the revision-petitioner points out that 
in view of the decision of a Division Bench 
of this. Court reported in Appavoo Pillai v: 
Vijayammal Ammal? difficulty might arise 
for the revision-petitioner if he files a suit 
to establish his right. to the estate’ of 
Seethammal. In: the above decision,. 
the Division Bench has observed that the 
decision of the Court ‘regarding who 
among the rival claimants is the legal 
representative would operate as construc- 
tive res judicata in a subsequent suit. But 
that is a case where the dispute as to who 
is the legal representative of.a deceased: 
person arose in execution proceedings. 
Therefore the decision of the Court 


regarding who among the rival claimants - 


was the legal representative became an 
appealable order by virtue of section 47, 
Code of Civil Procedure. It should he 
noted that under section 47 (3) where a 
question arises as ta whether any person 
is or is not a representative of the party 
such question shall for the purpose of that 
section be determined by the Court. 
Therefore if an executing Court decides 
as to who among the rival claimants is 
the legal representative of a party, that 
decision is appealable. In Rangaswami 
Naicker v. Rangammal®, Venkataraman, J., 
has also taken the same -view. Even 
though the Division Bench which decided 
Appavoo Pillai v. Vijayammal Ammal?‘ had 
not stated so, I am clearly of the view that 


because the order regarding the legal: re-.. 


presentative in that case was one falling 
under section 47, Civil Procedure Code, 
and therefore it was appealable, the Divi- 
sion Bench has. held: that imder such 
circumstances’ it would operate as ‘res 
judicata iw a subsequent suit. If such a 





1. 1958 AIL L.J. 8. 
2. (1972) 85 LW. 936. 
3. (1968) 2 M.LJ. 610 : 81 L.W. 583: ALR. 


` 1969 Mad. 271. 
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siew is not taken of the above decision ' 
of thé Division Bench it would be going 

counter to the decision of this Court in 

Pakkaran v. Pathumma’ already «referred 

ta which is also a decision by a Division 

Bench. When there. is a Bench decision - 
directly on the point; a subsequent Bench, ~ 
unless it is a larger Bench, cannat possibly 

take a different view. . Under these cir- 

cumstances, the decision in Appavoo Pillat , 
v. Vijayemmal Ammal? would in no way 

prejudice the revision-petitioner in his 

right to file a separate suit ta establish his 

claim to the éstate of Seethammal. In 

fact this position is conceded by Mr. N... 
Sivamani, learned Counsel appearing for 

the respondent and hé unequivocally 

stated that if and when the revision-peti- 

tioner files a suit claiming the estate of 

Seethammal;. the. plea that the decision 

in LA. No. 282 of 1973 which is the 

subject-matter of the present revision 

petition is res judicata against the plaintiff 

would not be raised. - 

7. The revision petition fails. and is 

dismissed. No costs. SAR: 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 


TURE. AT MADRAS. 
Present :—T. Ramaprasada Rao, J. 
K. A, Loganatha Naicker .. Petitioner” 
J. - ee ` 7 i i y 
S. R.' Balasundaram Mudaliar ` - 
ne Respondent. 
| as > iat a ly 
Tamil -Nadu '- Buildings (Lease - and Rent 
Control) Act (XVII of 1960), section 10 (3) 
(c)—-Petition for eviction—Additional accom- 
modation—Finding necessaryp—Hardship the 
tenant is likely to ‘suffer would outweigh the 
advantage to ‘the landlord or vice’ versa. - 
It, is imperative for the “authorities, in 
cases arising under section 10 (3) fc) of 
the Tamil Nadu Act (XVIII. of 1960), 


to give a specific finding’ whether the 
hardship the tenant is likely to suffer 


1. (1913) 25 M.L.J. 279. 
2. (1972)85L.W.936. `. 
*G.R.P. No. 2066 of 1972. 19th April, 1974. 
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would outweigh the advantage to the 
landlord or. vice versa. Unless this aspect” 
is noticed and ‘adjudged upon ‘by the- 
statutory authorities, there is no complete 
enquiry as contemplated in regard. to the 
petitions arising under section 10 (3) (¢)- 
of the Act.. ` [Para. 3.} 


Petition under. section 25 of Act IX of 
1887 praying the High Court to revise the 
Order of the Court of Small Causes (IT ` 
Judge), Madras, dated 28th April, 1972 
and made in H.R.A. No. 720 of 1971 
(H.R.C. No. 696 of 1970 Court of Small 
Causes (VI Judge) Madras). 


V. Janakiraman and V. Gajapathy, for Appel- 
lant. - i 


T. K. Subba Rao and WN: S. Damodarar,. 
for Respondent. 


The Court délivered the following 


Jopement.—The respondent filed: ‘an 
arano amder sectior 10 (3) (¢) of 

e Tamil ‘Nadu Buildings (Lease and 
Rent Control) Act, 1960 (XVIII of 
1960), and also on the ground that the 
petitioner (tenant) has committed wilful! 
default.- The Rent Controller. dismissed: 
the petition on both the grounds. The 
appellate authority allowed the petition.. 
on both the grounds. The appellate 
authority found that the non-payment of 
rent ‘was wilful and that.it is left to the 
landlord to make a .choice as regards. 
the ‘portion of his own building for further . 
or additional accommodation and it is. 


` not for the tenant ta. dictate as to which 


portion. in the said house is convenient to 
the landlord. But, ‘on the question ` 
whether an eviction should be ordered 
wider section 10 (3) (¢), no definite finding 
has ‘been given either by the Rent Con- 
troller or by ‘the appellate authority 
regarding the.crucial issue. which arises. 
in those cases on the question of hardship: 
which is likely to be caused to the tenant 
by reason of such an.order -of eviction. 
asked for by the landlord.- ~ - . ; 


2: In cases arising under section 10 (3) - 
(c) of the Act, certain stated considerations: 
arse besides the normal features which . 
usually come up for decision in Courts 
in the matter of the acceptance or rejec- 
tion -of application for. eviction filed: by 
landlords for additional accommodation. 
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I am not generally considering in this 
order the various prescriptions and’ the 
necessary corollaries which have to be 
noticed and on which a finding has to be 
given, by the authorities dealing with evic- 
tion matters. We are here concerned with 
an application under section 10 (3) (c) and 
I shall therefore deal with the normal 
and the special circumstances attendant 
upon such an application for additional 
accommodation. 


3- Under section 10 (3) (c), a landlord 
who is keeping a part of the building, 
whether residential or non-residential, 
may notwithstanding anything contained 
in clause (a) of sub-section (3), apply to 
the Controller for an order directing the 
tenant occupying the whole or any 
portion of the remaining part of the build- 


ing to put the landlord in possession there-, 


of, if he requires additional accommoda- 
tion for residential purposes or purposes 
of business which he is carrying on, as the 
case may be. The common features 
which are ta be taken notice of by the 
Controller and the appellate authority, 
while dealing with such application, are 
that the Controller or the appellate 
authority as the case may be, should 
firstly be satisfied that the claim of the 
landlord is bona fide and if he is so satisfied, 


shall make an order directing the tenant- 


to put the landlord in possession of the 
part of the biilding for the possession of 
which: the application for additional ac- 
commodation has been filed. If the 
Controller on the appellate authority is 
not so satisfied, then he shall make an 
order rejecting the application. The 
above special feature, in an application 
for such an additional accommodation 
under section 10 (3) (c), is subject ta the 
proviso to section 3 (e) of the Act. The 
proviso says that in cases where an appli- 
cation is made by a landlord for possession 
of a part of the building, whether residen- 
tial or non-residential, when he is in 
possession of the other part of the building, 
then, the-Controller shall reject the appli- 
cation if he is satisfied that the hardship. 
which may be caused to the tenant by 
granting it will outweigh the advantage 
to the landlord. The further provisa ta 
this sub-clause enables the Controller 
ta give the tenant a reasonable time for 
putting the landlord in possession of the 
part of the building asked for and to 
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extend the said time so asnot to exceed 
three months in the aggregate. The crucia? 
aspect, therefore, which according to me. 
could be characterised as a specia] inci- 
dent in matters arising under section 10: 
(3) (c), is that there should be a categori- 
cal finding by the statutory authorities 
that the hardship which may be caused. 
to the tenant by granting it will outweigh 
the advantage to the landlord. The 
special prescription is not to be considered 
as otiose or as an irrelevant appendage 
in the statute. It has been specially 
provided for so as to avoid unnecessary 
hardship to the tenant, as in the case 
under consideration the landlord is only 
seeking additional accommodation in the 
same premises, whether for residential orf 
non-residential purposes. Therefore, it 
becomes absolutely imperative for ‘the 










authorities, ‘in cases arising under 
section (3) (c) of the Act,to give 
a specific finding the 


hardship which the 
to, suffer would outweigh the advantage 
to the landlord: or vice versa. Unless 
this aspect is noticed and adjudged upon| | 
by the statutory authorities, there is no} 
complete enquiry as the statute’ contem- 
plates in regard to the petitions arising 
under section 10 (3) (ce). 


4- Such an enquiry has not been under- 
taken in this case and the result is that no 
specific finding has been given by the 
appellate authority or the Rent Controller 
on this matter. There has not been, 
therefore, a proper disposal of the applica- 
tion under section 10 (3) (e) as contem- 
plated by the statute. i 


5., Whilst, therefore, allowing .the civit 
revision petition, the subject-matter is. 
remitted to the Rént Controller for him: 
to hear parties again and give a finding 
on the evidence on record, whether the 
hardship ta the tenant would - outweigh 
the advantage to the landlord or other- 
wise and to dispose of the case afresh in 
accordance with law. There will: be 
no order as to costs. 


S.J. Petition allowed; 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—S. Maharajan, 7. 
Muniammal_ oe 
ds i 
G. Mohan and others Respondents 


_ Motor Vehicles Act (IV of 1939) —Lorry—. 
Accident resulting in death of  victim— 
Claim by widow for compensation—Latent 
defects—Maxim res ipsa loquitur—Duty 
of driver and owner—Negligence of driver— 
Liability to compensate. 


Where the facts established show that the 
proper and natural inference arising 
therefrom is that the injury complained 
of was caused by the driver’s negligence’ 
or when: the doctrine of res ipso loquitur 
applies and a presumption of fault is 
waised against the driver of the lorry and 
vicariously against the master, the latter, 
af they are to succeed in their defence, 
must overcome the inference or the pre- 
sumption by: contrary evidence. The 
burden on them will be to show that the 
act complained of could have reasonahly 
happened without negligence on their 
part. [Para. 2.] 


If there had heen a latent defect the lia- 
bility can he got over only if it is establish- 
ed hy evidence that the latent defect was 
not discoverable in spite of reasonable 
care. [Para. 3.] 


Appellant* 


- ‘Cases referred to :— 


Lakshmiammal v. State of Tamil Nadu; 


(1974) 87 L.W. 249 ; Tan Chye Choo v. 


Chong Kew Moi, (1970) A.G.J. (P.G.) 325-- 


Appeal against the order of the Motor 
Accidents Claims Tribunal, Court of 
‘Small Causes (Chief Judge) Madras, 
dated 17th Septemher, 1971 and made in 
O.P. No. 703 of 1969. f 
S. Venkataraman, R. Krishnaswami and 
P. R. Selvaraj, for Appellant. 


A. Devanathan, for Respondent. ~ 
The Court delivered the following 


Jj vupcment.—This is an appeal by the 
claimant against the order of the Motor 
SS ee 

*A.A.O. No. 300 of 1972. 26th April, 1974. 


THE MADRAS LAW JOURNAL REPORTS 


[1974 


Accidents Claims Tribunal, Madras, dis- 
missing her petition under section 110-A 
of the Motor Vehicles Act, claiming a 
compensation of Rs. 15,000 for the death 
of her husband, Munuswamy in a lorry 
accident. The accident took place at 
about 10-30 A.M. on 2rd November, 1969, 
at the junction between Waltax Road 
and the Basin Water Works Strect. 
The deceased was pulling a hand cart 
laden with medicines in a northerly 
direction along the Waltax Road (which 
is a north-south road), and was turning in 
an easterly direction towards the Basin 
Water Works Street, when a lorry hearing 
MDU 5802 helonging to the third respon- 
dent and insured with the second res- 
pondent came at great speed in a southerly 
direction knocked against the cart, ran 
over Munuswamy killing him on the 
spot, proceeded to a distance of ahout 
40 feet, then knocked against another 
cart and stopped short after travelling a 
further distance of 20 feet. Exhibit P-3 
is the rough sketch of the scene of accident 
prepared hy P.W. 5, the investigating 
police officer and it shows that the Waltax’ 
Road is 50 feet broad at the scene of 
accident and the accident itself took 
place about 20 feet to the west of the 
eastern edge of the road. The lorry was 
loaded with 93 hags of rice. Judging 
from the distance it travelled after the 
double collision, there can he little doubt 
that it was driven at an excessive speed. 
According to the lorry-driver, who has 
heen examined as R.W. 1, there were 
a numher of lorries parked on either side 
of the road. Having regard to these 
admitted facts as well as to the circum- 
stance that the lorry was crossing a 
junction hetween the Waltax Road and 
the Basin Water Works Street, one would 
expect the driver of the lorry to have come 
at a considerably lower speed. Accord- 
ing to the lorry-driver, he saw the hand 
cart of Munuswamy turning into Basin 
Water Works Street at a distance of 30 
féet and thereupon he swerved his lorry 
to the left-and applied the foot-brake, but 


_ the foot-brake did not act because of a 


rupture of the brake. cylinder. The evi- 
dence of R.W. 2, the Motor Vehicles 
Inspector, who inspected the lorry a few 
hours after the accident, is that the foot- 
brake had completely failed due to the 
failure of the rear right side wheel cylinder. 


i] 


Having regard to the evidence of R.W. 1 
and R.W. 2,the Tribunal came to the 


‘conclusion that the accident was an in-. 


evitable one and that it was due to an 
unforseeable defect in the wheel cylinder. 
Upon this finding, the Tribunal held that 
the accident was not due to rashness or 
negligence on the part of the lorry-driver 
and that consequently, the claimant was 
not entitled to any compensation. 


2. Learned Counsel for the appellant 
thas advanced the legitimate criticism 
that the Tribunal has accepted a plea 
-which was not put forward by the res- 
pondents in their counter. Though the 
first respondent, who is the driver of the 
lorry, came into the witness box to speak 
to the inevitable character of the accident 
‘he did not choose to file a counter to the 
petition of the appellant. As for the 
counter filed by the second respondent, 
the insurer, the only plea taken therein 
was that the accident was the result of 
negligence on the part of the hand-cart- 
puller and not the result of-any rashness 
-or negligence of the lorry-driver. Be it 
noted that in this counter the plea of 
inevitable accident was not so much as 
-binted at. As for the third respondent, 
who could speak with authority upon the 
-condition of his vehicle, he did not -file 
even an independent counter. He merely 
adopted that of the insurance company. 
‘It was only during the enquiry and that, 
too, during’ the cross examination of the 
last witness of the appellant that the théory 
-of brake-failure was suggested. No doubt 
R.Ws. 1 and 2 followed P.W. 5 into the 
witness hox and spoke to the latent 
defect of the vehicle. Having regard to 
the evidence ‘of the Motor Vehicles 
Inspector R.W. 2, the theory that the 
driver had lost control of the vehicle 


` because of the sudden failure of brakes 


cannot he ruled out. The further ques- 
tion arises whether by merely invoking 
the suddenness of ‘the brake-failure the 
. owner of the vehicle can be ‘said to have 
discharged’ the: burden that the law 


|throws upon his shoulders. Where the’ 


‘jfacts established show that the proper 


and natural inference arising therefrom - 


‘jis that the injury complained of was caus- 
Jed by the lorry driver’s negligence’ or 
dwhen the doctrine of res ipsa loquitur 
{applies and-a presumption of fault is 
raised against the driver of the lorry and 
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vicariously against the master, the latter, 
if they are to succeed in their defence, 
must overcome the inference or the pre- 
sumption by contrary evidence. The 
burden on them will be to show how the 
act complained of could have reasonably 
happened without negligence on their] 
part. If there was sudden brake-failure 
and if it was due to a latent defect, which 
was not ordinarily visible on external 
inspection, has the driver or his master 
shown that he had heen properly main-. 
taining and inspecting the internal parts 
of the ‘lorry periodically ? One would 
expect the lorry-owner to have examined 
some automobile engineer, who had pre- 
viously inspected the ‘internal parts of 
the lorry of the engineer who had replaced 
the internal parts if they had heen. found 
to be worn out. The evidence of the 
Motor Vehiclés’ Inspector in this case is 
that the failure of the wheel cylinder 
might be due to the part being worn out. 
The evidence of R.W. 1, the driver is that 
the lorry is of Fargo make of 1950 model. 
The accident took place in November, 
1969, that is to say, nearly 19 years after 
it had been manufactured. What did 
the owner of the lorry do during these. 
1g years ?. Did he get the internal brake 
cylinder inspected or replaced at any time 
hy any engineer ? -Did he ever have the 
lorry serviced and kept in good repair ? 
These are questions which remained un- 
answered hy the evidence adduced on 
the side of the respondents — questions 
which it is the duty of the respondents to 
answer to the satisfaction of the Court. 
The lorry is a huge vehicle which has 
been plying for hire for a long time and 
the owners of the lorry owe a duty to 
society to keep such dangerous vehicles 
in good condition. At any rate, unless, 
in a case like this, the owner adduces 
evidence to show that he has taken reason- 
able care in maintaining the vehicle in 
good condition and having it inspected 
periodically for defects, he cannot escape 
liability. 

3- A division Bench of this Court in 
Lekshmiammal v. State-of Tamil Nadu? has 
held ‘that where it is alleged that there 
had heen a latent defect whick the driver 
of the bus could not know, and the acci 
dent was caused as a result of such latent! 
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defect resulting in the fikre of the 
brake ` the respondent can get over lia- 
bility only if he further shows that the 
latent defect was not discoverable in spite 
of reasonable care. I feel bound. by 
this ruling, which, if I may say so with 
respect, lays down the correct legal posi- 
tion. Learned Counsel for the insurance 
company .Mr. Devanathan, would, how- 
ever, bring to my notice the ruling of the 
Privy Council in Tan Chye Choo v. Chong 
Kew Moi} in support of the proposition 
that neither the owner nor his driver could 
be held liable in case of a mechanical 
break-down due. to a. latent ‘defect. 
But that was a case where there was evi- 
dence given hy the driver of the taxi that 
the car was inspected at periodical inter- 
vals and that there. had been no failure 
to take proper steps to maintain the car. 
In fact, the trial Judge in that case held 
that “ the respondent had done all that 
she could be expected to do”. This 
finding of the trial Judge was accepted, 
by Be Privy Council and it is on the basis 
that acceptance that they exonerated 
the driver and the owner of the vehicle 
of any. negligence. But in this case there 
is not a tittle of evidence as to whether the 
owner of the vehicle periodically had the 
lorry examined and rectified and kept in 
good repair. -I would, therefore, hold 
that the respondents have failed to dis- 
charge the burden which undoubtedly 
lies upon .them. 
that they cannot be exonerated of the 
liability. to compensate the appellant for 
the death of her husband. . . 


4°'The next question arises, what is the 
canna of compensation to he awarded ? 


The Tribunal has given a finding in this 
behalf and ‘fixed the compensation ‘at 

Rs. 10,400. 
' was 40 years old at the time of accident. 
He was a packer ‘in a firm of Chemists 
and druggists drawing a salary of Rs. 100 


per mensem. ` He had no . children and’ 


his only dependant was his wife, who is 
the claimant. There was a prospect of 
his living for another 20 years. 
Tribunal was right to hold that he would 


have spent at least Rs. 50 every. month: 


his -wife.. The value of the depen- 
dency would then-come to Rs. 600 per 


annum. Taking into account the relevant 





1, (1970) A.G.J. (P.Q) 325. 


THE MADRAS LAW. JOURNAL: REPORTS 


It would then. follow . 


The deceased, Munuswamy , 


The - 
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factors, the compensation may he fixed 
at Rs. 8,000. The amount ‘will carry 
interest at 6 per cent. per annum from the 
date of the claim i, 26th November, 
1969 upto the date of deposit. ` 


. The appeal is allowed with’ costs. 
Fine for payment two months. zi 


R.S. Appeal allowed, 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam and V. Rama- , 
swami, JJ. ` í 


Karuppanna Thevar 


(died) 
others Ne 


Apt 

5 i 

Rajagopala Thevar and others 
.. Respondents. 


Evidence Act (1 of 1872), Chapter V—Proof 
of documents—Public document—Nature of 
proof to be adduced—Document marked da 
consent—Effect of consent. 


Under section 64 of the Indian Evidence 
Act, documents must he proved by pri- 
mary evidence exceptiin the case thereafter 
mentioned. Primary ‘evidence méans 
the document itself pa produced for inspec- 
tion of the Court. One of the excep- 
tions provided to this rule is the’one to he 
found in section 65 clause (e) which is to 
the effect that where the original i is a pub- 
liċ document within. the meaning of sec- 
tion 74, secondary evidence „may he 
given of the existence,condition or contents : 
of the- document. When secondary evi- 
dence is sought to be admitted it is- 
necessary for the party who produces the — 
secondary evidence to prove that the do- 
cument is one of those mentioned under 
section.65 and that, therefore, he is entitl- 
ed to adduce that ‘secondary evidence. 
Whether it is the primary, evidence’ of the 
production of the original ‘document it- 
self or the secondary evidence of a certi- 
fied copy, the document will have to be 
proved with reference to the person who 
executed the document, attestation and. - 
the hand-writing of the person by whom | 
it is purported to have heen executed 
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under sections 67, 68 and’69. The consent 
of the party for marking the document only 
relieves the plaintiff of his obligation to 
prove that the original'is a public docu- 
ment within the meaning of section 74. 
The consent does not dispense with either 
the proof of contents of the document or 
the truth or otherwise of the contents. 

[Para. 6]. 


Cases referred to:— 


P.C. Purushotham v. Perumal, (1972) 1 S. ay. 
469 : (1972) 1 M.L.J. (S.C) 83 : £r972) 
1 An.W.R. (8.C.) 83 :. (1972) 2 : 
646 : Palaniappa Chettiar vV. teak ae 
Assurance Co., Ltd., (1947) 2 M.L.J. 535: 
60 L.W. 803 : ALR. 1948 Mad. 298. 


Appeal against the decree of the Court of 
the Subordinate Judge, Coimbatore ` in 
Original Suit No.'25 of. 1964. - : 


D. Ramaswami Ayyangar and R. Krishnama- 
thari, for Appellants. 


M.R. Netijiondsmate for Respondents. 


“The Judgment of the Court was delivered 
by 


Ramaswami, J.—The first defendant is the 
appellant. The suit was filed by res- 
pondents 1 to 4 for partition and sepa- 
rate possession of their 4/5th share in the 
plaint schedule properties which consisted 
of two items. The first item is a pucca 
house bearing door No. 3/135 and com- 
prised in T.S. No. 1o/2tgt of Kattur 
village in Coimbatore town. The second 
item is given as vacant site measuring 51 
cents forming part of T.S.'No. 1771/1-A 
and situate in Pankaja Mills Road, Coim- 
hatore. The ondaki and respondents I 
to 4 are brothers, the appellant heing the 
eldest. .The respondents in their plaint 
stated that-they and the first defendant 
-. have been living-for a considerable time 
separately each following his own-avoca- 
tion and calling but they have not divid- 
ed the joint family properties by metes and 
bounds. Item 1 in the-schedule is the 
ancestral family house in which the plain- 
tiffs are living separately with their own 
families in different portions. The first 
defendant has also retained for his own 
use å portion of the said item. 
vacant site measuring 51 cents situate-in 
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Pankaja Mills Road. The first defen- 
dant appears to have. put up some tiled 
flimsy structures in some portion of the 
site. He is residing with his family in`a 
structure in a portion of the site and has 
rented out the other portions without re- 
ference to the plaintiffs and without any ` 
right or authority to do so. The.plain- 
tiffs claim that they are entitled to vacant 
possession after removal cf the superstruc- 
ture. On ‘these allegations the plaintiffs 


Sought'a decree for partition of their 4/sth 


share in both the items. 


2. In the written statement filed” by the 
appellant herein he stated that in an oral 


‘partition some time 30 years ago hefore 


1964, the first defendant hecame separated 
and item 1 properties were allotted to the 
plaintiffs and item 2 which was an unpro- 
ductive vacant land with a number of sites 
‘was allotted to him for his share and that 
the first defendant was driven out of the 
family house and thereafter the first de- 
fendant had nothing to do with the family 
or its properties or the income therefrom. 
He also pleaded that by his own exertions 
by doing cooly work and a small milk yend- 
ing business he earned some income and 
with that he put up the buildings on item 
2 which was allotted to his share. in the 
said oral partition. The cost of. these 
constructions was stated in the written 
statement as Rs. 20,000. The defendant 
also denied that he retained any portion 
in the firstitem for his own use and charac- 
terised the assertion in the plaint in re- 
gard thereto as a deliberate falsehood and 
asserted that the plaintiffs alone are in pos- 
session and enjoyment of the entire house. 
The second defendant remained absent 
and, was set ex parte, 


3. The trial Court came to the conclu- 
sion that the first defendant had not prov- 


~ed the oral partition pleaded by him and 


that ,. therefore,’ the plaintiffs are entitled 
to the partition as prayed for. So far as 
the superstructures on item 2 are con- 
cerned, it was found that the first defen- 


-dant constructed the same at his own. cost 


and that, thereforé, in the final decree 
proceedings the allotment should be made 
in such a way so as to’make the buildings 
fail to the share of the first defendant, 
and if this was ‘not possible a Commis- 
sioner will have to he appointed to suggest 
suitable compensation for the buildings. 


— 
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4- In this appeal, the learned Counsel 
for the appellant submitted that the ad- 
mitted long course of conduct of the parties 
clearly showed that there should have 
heen an oral partition as contended for 
by the appellant and that only in asser- 
‘tion of his title as per the oral partition, 
the appellant could have built all the 
superstructures. As already stated, the 
superstructures were built hy the appel- 
lant and this was admitted by the plain- 
tiffs-respondents even in the plaint. In 
the oral evidence of P.W. 1 he had stated 
that the appellant had been in possession 
of item 2 for more than 20 years, that at 
that. time when he came to originally 
occupy the site there was no building in 
item 2 and that later on the first defendant 
constructed these superstructures from 
his own income and not from the joint 
family or other income. Again, the 
appellant in his written statement had 
stated that the construction had cost him 
about Rs. 20,000. A Commissioner was 
appointed by the lower Court to inspect 
the property and report as to the nature 
of the superstructures and their value and 
he has submitted a report in which he 
had valued the superstructures at 
Rs. 17,075. The investment of such a 
large amount over item 2 by way of cons- 
truction of buildings in our view leads to 
the inference that it should have been only 
on the basis ‘of a claim of ownership to 
the property which could be only on the 
basis of the oral partition pleaded by the 
first defendant. ‘This inference is fortified 
by the fact that though the plaintiffs were 
aware of the construction even 20 years 
before, admittedly they did not make any 
written objection nor was there any written 
demand for partition. Of course the first 
plaintiff would say in his evidence that he 
orally, objected and was orally demanding 
partition for more than 20 years but the 
first defendant would not accede to that 
request. This is hardly believable. If 
in spite of the objection of the plaintiffs 
the first defendant was going on construct- 
ing buildings and refusing to accede to 
the request for partition, the plaintiffs 
would not have kept quiet for all these 20 
years. In addition to this we have the 
house tax receipts produced by the first 
defendant which are marked as Exhibits 
B-7, B-8 and B-10. These receipts refer 
to the building in respect of which the tax 
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is as door Nos. 4/41 to 44. _ For almost 


‘the same ‘period the plaintiffs produced 


Exhibits A-7 to A-21 which are purported. 
to he tax receipts issued hy the Coimha- 
tore Municipality. The property in res- 
pect of which that tax was paid is stated 
in these receipts as door No. 4, Pankaja 
Mills Road. It is not clear whether 


‘door No. 4 relates to the suit item 2. 


But we have the admission that the tax 
receipts, Exhibits B-7, B-8 and B-10 
relate to the superstructures on item 2. 
But there is no clear evidence to show 
that Exhibits A-7 to A-g1 relate either 
to the vacant site in item 2 or to any 
other property. If they relate to the 
vacant site on item 2 and if that vacant 
site is a joint family property as contended 
by the plaintiffs, then one would have 


. expected that the tax receipts should be 


either in the name of all the persons or 
the tax should have been paid by all of 
them. It is not the case of the plaintiffs 
that with reference to item 2 the first 
defendant had at any time either contri- 
buted to the plaintiff for payment of the 
tax evidenced by Exhibits A-7 to A-2r 
or that they paid the amount including 
the share of the first defendant. We are, 
therefore, unable to place any reliance 
on these Exhibits A-7 to A-21. That 
leaves us with the other sets of evidence 
in this case. One set of evidence is the 
mortgage documents executed by the 
fourth plaintiff and the third plaintiff. 
Exhibit A-r, dated goth January, 1954. 
was executed by the fourth plaintiff in 
favour of one Rangammal and this relat- 
ed to the 1/5th share of the fourth plaintiff 
in item 1. Since this document does not 
relate to item 2, this does not in-any way 
help the plaintiffs to prove that there was. 
no partition. Exhibit A-2 is a mortgage 
deed, dated 24th Octoher, 1958 executed. 
by the third plaintiff in favour of one 
Ayyammal. The property mortgaged is 
stated to he the 1/5th share of the third. 
plaintiff in items 1 and 2. The curious 
feature in this case is that neither the 
third plaintiff nor the mortgage had been 
produced. The learned Counsel for the 
appellant argued that both Exhibits A-1 
and A-2 are attempts hy the plaintiffs to. 
create documents in evidence of title in 
view of the fact that item 2 had gone up. 
in value subsequent to the oral partition. 
There is great force in this argument. 


i 
/ 


{I} 


These are of the year 1954 and 1958 
which are long subsequent to admitted 
construction of the superstructures over 
item 2 by the first defendant. Though 
the plaintiffs would now admit that they 
have no right over the superstructures, 
Exhibit A-2 on its terms would include a 


. Further, these two documents are self- 
serving documents of the plaintiffs and 
could not be of any evidentiary value 
against the first defendant. The next set 
of documents are land acquisition pro- 
ceedings which are marked as Exhibits 
A-4 to A-6. Exhibits A-4 and A-5 are 
certified copies of two awards and Exhibit 
A-6 is a notice issued under section 19 of 
the Land Acquisition Act to the fourth 
plaintiff. The land acquisition rélated 
to a small portion of item 2. It is true 
that in all these documents there is a 
reference to the plaintiffs and the first 
defendant as joint owners of T.S. No. 
1771/1-A. It is not clear whether the por- 
tion acquired was entirely in, item 2 or, in 
any other portion in T.S. No. 1771/1-A. 
The plaint describes item 2 as part of 
T.S. No. 1771/1-A. It might. be that T.S. 
No. 1771/1-A included: some other . por- 
tion in which the plaintiff were interests- 
ed. In any case there is no explayiation 
as to how the plaint describes the property 
as T.S. No. 1771/1-A ‘part and whether 
the entire land acquired under the land 
acquisition proceedings formed part of 
item 2. Even assuming: that the pro- 
perty acquired formed part of item 2, it 
cannot he stated that the award and the 
notice issued conclusively establish the 
title of the plaintiffs to a joint ownership 
of the same. It might be noted that -the 
compensation awarded itself was a sum 
of Rs. 607 of which the first defendant’s 
sharé is shown as Rs. 317.05 and the share 
of each of the plaintiffs is shown as 
Rs. 80.15. It might he that the defendant 
_ considered that it is not worthwhile to 
fight it especially if the title had heen 


‘ disputed it should have heen referred- 


‘ under section 31. Itis true the defendant 
had not come forward with any explana- 
‘ tion for not: disputing the claim. But 
it should not be forgotten that the award 
made by the Land. Acquisition Officer 
treating the property as the joint property 
, cannot be treated to he a binding order 

relating to the title hetween the parties, 
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and it is-always open to the parties to 
dispute the question of title in subsequent 
proceedings. Therefore, Exhibits A-4 to 


.A-6 though of some value are not enough 


to dislodge the consistent course of con- 
duct which showed that the plaintiffs 


-must have had title to the property. ` 
right over the superstructures as well. ` 


5- The only other’ important evidence 
on which the learned Counsel for the res- 
pondents would rely is Exhibit A-3 which 
is a certified copy of the alleged statement 
made hy the four plaintiffs and the defen- 
dant hefore the Land Acquisition Tahsil- 


dar. In this statement of course, there , 


is a reference that suit item 2 is a joint 
family property belonging to the four 
plaintiffs. and the defendant and that 
each is entitled to a 1/5th share in the 
same and so far as the superstructures 
thereon are concerned, the first defendant 
alone is entitled to the same. In the 
certified copy at the end it is stated that 
the statement was signed hy the plaintiffs. 
and the first defendant. But unfortunate-, 
ly for the plaintiff the original statement 
itself had not heen produced. The first 
defendant in his evidence as D.W. 1 
flatly. denied having given any such 
statement and having signed any such 
statement. On this denial, it was neces- 
sary for the plaintiffs to have proved either 
by calling the Tahsildar who recorded. 
the statement or by producing the original 
statement or by other means that the 
first defendant had given such a statement. 
But he had satisfied himself with filing 
Exhibit A-3 a certified copy of the alleged 
statement. The learned Counsel for the 


respondents relied on the fact that this 


document was marked by consent on. 


14th February, 1968. The learned Coun- . 


selsubmitted as a proposition of law that 
when a document is marked by consent 
not only there was no further need for a 
formal proof of the document but also it. 
would amount to proof of whatever the 
document contains. In support of this 
contention the learned Counsel relied 
on the decision of. the Supreme Court in 
P. C. Purushotham v. Perumal', “That was 
a case in ‘which the point in controversy 
was as to whether the respondent in that 
case held four election meetings admitted 
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‘hy him in his counter-affidavit in the 
election petition. It was found that the 
-practice in Pondicherry was that hefore 
every meeting the person who wants to 
hold that meeting will have to apply to 
- the Inspector of Police for permission to 
hold the meeting mentioning the date, 
-place and time of the meeting. e un- 
«successful candidate who filed the election 
petition marked four applications filed 
y the respondent for grant of permis- 
sion for the meetings and the orders made 
thereon hy the Inspector of Police grant- 
-ing such permissions. The Inspector of 
Police was examined as a witness and he 
‘spoke to the factum of filing of those 
applications and the grant of permission 
‘hy him. He also stated that when such a 
permission was given by-him, he used to 
depute a Head-Constable to cover that 
meeting and report ahout the same. 
“The reports of the head-constable receiv- 
ed with reference to the four meetings 
were filed as evidence through the Ins- 
pector of Police. The Supreme Court 
-relied on these reports as evidencing the 
“holding of the meeting on those particular 
.days. It was argued hefore the Supreme 
Court that the reports of the head-cons- 
table were inadmissible in evidence on 
the ground, that the head-constable who 
covered those meetings had not heen 
examined. The Supreme Court pointed 
out that the reports were marked by 
«consent and, therefore, it is not open to the 
respondent to object to their admissibility. 
“With reference to the argument that 
though the reports in question are admis- 
‘sible because of the consent the Court 
-cannot look into the contents of those 
documents, the Supreme Court observed 
that once the document is properly 
admitted the contents of that document 
are also admitted in evidence though those 
«contents may not be conclusive evidence. 
It could be seen from the facts that so far 
:as the reports of the head-constable are 
«concerned, the Inspector of Police himself 
spoke to the fact that he deputed the 
thead-constahle to cover the meetings and 
‘report about the same. He produced the 
-original reports submitted to kim by the 
head-constable. The Inspector had also 
-spoken to the fact-that those reports dis- 


closed that as per the permission granted . 


-the. meetings were held. It has to he- 
-noted that.only with reference to the 
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. If this has to be admitted in evidence it 
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. factum of holding the meeting that those 


reports were relied on by the Supreme 
Court and not for any of the other state- 
ments as to what transpired or what was 
spoken to in that meeting. Since the 
reports theniselves were filed through the 
Inspector at whose instance the head- 
constable covered the meeting, |- the 
Supreme Court considered that that 
would be admissible to prove the holding 
of the meeting on those days. Even here, 
the Supreme Court hastened to add. that 
those contents may not he conclusive 
evidence. 


6. In this case the fact in issue: is as to 
whether there was an oral partition some- 
time 30 years hefore the filing of the suit. 


- With reference to this fact in issue any 


fact which is inconsistent with this fact in 
issue would he a relevant fact. There- 
fore if the first defendant had made any 


. statement subsequent to the alleged oral 


partition that the suit item 2 is a joint _ 
family property, that would be a relevant 
fact which has to he proved in any of the 
modes stated in the ` Evidence Act. Since 
this statement is stated to be in writing 
and given to a particular person, it should 
be proved as provided in Chapter V of 
the Evidence Act relating to documentary 
evidence. Under section 64 documents 
must be proved by primary evidence 
effcept in the case thereafter mentioned. 
Primary evidence is defined to mean the 
document itself produced for inspection 
of the Court. One of the exceptions 
provided to this rule is the one to he foun 
in section 65 clause (e) which is to the 
effect that where the original is a publi 
document within the meaning of section 
74, secondary evidence may he given of 
the existence, condition. or contents of the 
document. When secondary evidence 
is sought to be admitted it is necessary for 
the party who produces the secondary 
evidence to ‘prove that the document ‘is 
one of those mentioned under section 65 













adduce that secondary evidence. 
case the certified copy of the alleged 
statement was produced by the plaintiffs. 


would have to he shown that.the original 
of the same is a public document within 
the.meaning of section 74. Whether it is 
the primary evidence of the production 
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ition to prove the signature of the first 


document or the, truth or otherwi-e of 
the contents. In. this connection we may 
refer to the decision of a Division Bench 
of- this Court reported -in Palaniappa 
Chettiar v. Bombay, Life Assurance Company 
Limited! which consideréd the -éffect of 
marking- a document ‘by conrent. ‘That 
was an appeal from a suit filed against 
‘an insurance company for-payment of an 


amount insured ‘on the death of the in-. 


sured. ‘The Insurance .‘Company- prò- 
duced two docuntents, one was a report 
given by the Doctor who atterided on the 
deceased at the time of his death and the 
second was the answers given by the same 


Doctor for a questionnairé sent by the’ 


Insurancé CGompany.. Thee two docu- 
ments contained some materials as to the 
ailments of the insured which ‘are’ of such 
a nature that if they had been disclo.ed 
at the time when the policy was issued 
the company. would not have accepted 
‘the proposal. ` These'two documents Were 
‘marked by consent. The Doctor who 
issued. those certificates was not éxarńined, 
‘The question for consideration was whe- 
‘ther the contents of the documents cduld. 
be relied on by the company against the 
plaintiff. This Court held that permit- 
ting a document to be marked by consent 
only mearis that the ‘party consenting ‘is 
willing to waive his right to: havé’ the 


rN hee arpa ae te ee 





L1. (1947) 2 M.L.J, 538. 60 L.W. 803 + Ad:R- 
1948 Mad, 298. 
34 


Of houses over thé same. 
hold that the first defendant had establish- 
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documnent-in’ question proved, ‘that is the 


‘plaintiff was prepared to admit that the 


documents were what they purported to 
be namely a certificate given’by the Doctor 
and sent to the defendant anda ‘reply 
givén by the Doctor ‘to the questionnaire 
sent by the company. But agreeing to 
the document being marked by consent 
did not mean that the plaintiff accepted 
the correctness of every statement made 
by the Doctor in thore two documents. 
The correctness of the allegations con- 
tained'in the certificate. given’ by the 
Doctor and in his reply would have to 
be proved only in the recognized ways 
as contained in the Evidence Act. ‘With 
great respect, we are in entire agreement 
with this view of the learned Judges. 
Therefore, the statement in Exhibit A-3 
cannot be relied on by the plaintiffs as 
disproving the oral partition, contended 
for by ‘the first defendant. We arè also 
unable to. rely on Exhibit A-3 since it 
purports to be a statement by five pcople 
and sigred by all of them. It could not 
be stated that all of them gave such a 
statement. It must have been given by 
one of them and assented to by others if 
at all But there is no evide.ice as to 
who gave that statement and who assent- 
ed tothe same. The Tahsildar who 
examined the parties Would have been in 
a pOuition to state as to whether the first 


defendant did give a statement as coatain- 


ed in Exhibit A-3 and as to whether the 
signature in the origina] of Exhibit A-3 
was that of the first defendant, But he 
had not been examined. Even the plain- 
tiff in his evidence did not state that the 
statement contained in Exhibit A-3 is 
the statement given by the first defendant. 
He satisfied himself by- stating merely 
that the plaintiffs and the defendants gave 
a statement to the Tahsildar to the effect 


‘that it is a joint family ‘property. In 


those circumstances, we are‘ unable to 
place any reliance on Exhibit ` A-3. ‘We 
have already noticed that the prepon- 
derance of evidence adduced by the first 
defendant showed that there ought to 
have been an oral partition and an allot- 
ment of item 2 to the first defendant and 


Ohly thereaftér, he could have invested 


such large sums of money for construction 
We therefore 


ed that there was an oral partition ahout 


0 years prior to the suit and in that parti. < 
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tion item'2 was allotted to the first defen- 
dant. On this finding no other point 
arises. The appeal is, therefore, allowed, 
the judgment and decree of the lower 
Court are set aside and the suit is dismissed 
with costs. There will, however, be no 
order as to costs in this appeal. ` 


R.S. Appeal allowed. 
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IN THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. T 


Present :—S. Maharajan, F. 


V. Srinivasan Appellant® 


v. CEN ey ee oh d : 
Rajalakshmi and. others:: Respondents. 


Motor accident—-Accident occurring at 8 a.m. 
—Insurance of vehicle at 11 a.m. on the 
same day—lInsurer whether’ liable in. respect 
of accident— Terms of the contract to be cons- 
trued—Insurance held to cover the accident. 


An accident occurred at about 8 A.M. on 
6th June, 1969. The victim was killed on 
the spot. ‘The owner of the vehicle went 
to the Insurance Company at 9-45 A.M. 
‘or 11 AM..on 6th- June, 1969.: An 
Insurance policy was issued for the period 
beginning from and inclusive of 6th June, 
1969 and ending with and inclusive of 
sth June, 1970. On the question whe- 
ther the insurance company was liable in 
respect of the accident, ~ f 


Held: If there was any- retrospectivity, 
it was in the terms of the contract 
itself, hecause the contract in unambigu- 
ous words, covered the risk occurring 
at any hour on the’ 6th. June, 1969. 
The Insurance company, by the terms of 
its own contract, was liable to pay .com- 
pensation to the claimants. [Para. 7.] 


Gases referred to :— 


In re : Court-Fees, 1.L.R. 46 Mad. 685 : 
45 M.LJ. 557: AIR. 1924 Mad. 257 ; 
Doe v. Spence, (1805) 6 Hast 120 :Sidebotham 
_v. Holland,’ (1895) 1 QB. 378 : Tomlinson 


*A.AO, No, 289 of 1971, 30th November, 1973. 
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v. Bullock, (1873) 4 Q.B.D..230 ; Isaac.v. 
Royal Insurance Co., (1870) 5 Ex. 2963 
In re Railway Sleepers Supply Co., (1885) 29 
Ch.D. 2043; South Staffordshire Tramways 
Co. v. . Sickness and Accident Assurance 
Association, (1891) 1 Q.B. 402 ; Sheffield 
Corporation v. Sheffield Electric Light Co., 
(1898) 1 Ch. 203 ; Goldsmiths’ Co. v. The 
West Metropolitan Railway, (1904) 1 K.B. 
1 ; Indian Frade and General Insurance Co. v. 
Bhatlal, A.I.R. 1954 Bom. 148. 


Appeal against the award of the Motor 
Accidents Claims Tribunal (Chief Judge, 


Court’ of Small Causes) Madras, dated 


18th. November, 1970, and made in O.P. 
No. 482 of 1969. os 


Veeraraghavan, for Appellant. 
Venkateswara Rao, for Respondent. ` 
The Court delivered the following _ 


Jupoment.—This is an appeal filed by the 
owner of a lorry against the Judgment of 
the Motor Accidents Claims Tribunal, 
Madras, awarding as against him a com- 
pensation of Rs. 15,300 in respect of 
the death of one Venkatachala Iyer in a 
lorry accident, and exonerating the Insur- 
er of all liability. . The accident took place 
at about 8 a. on 6th June, 1969 in 
the Kathivakkam High Road opposite to 
the Indian Oil Company Depot near 
Ennore. Venkatachala Iyer was cycling 
along the north to south road ina south- 
erly direction when lorry No.MDH 4939 


-belonging-to the appellant, coming from 


the opposite direction, collided with his 
‘cycle and ran over him. The victim was 
killed on the spot. Exhibit P-2 is the 
sketch drawn hy the Inspector of Police, 
who took over the investigation soon 
after the accident. It shows that the 
highway is about 37 feet 6 inches broad, 
the middle tarred portion being 17 feet 
and the mud portion on one side heing 9 
feet wide, and the mud portion, on the 
-other, 11 feet 6, inches. The sketch 


‘shows that the collision between the cycle 


and the lorry took place at a point 5 feet ` 
to the west of the eastern edge of the 
tarred portion. “This means that at the 
time, of the accident’ the lorry had gone 
beyond the midline of the tarred portion 
into the wrong side of the road and collid- 
ed against the cyclist. The evidence of 
P.W. 4; who is the only eye-witness to the 


uf} 


occurrence, is that as he was standing 
near a hetel stall in Ennore High Road, 
he found the lorry coming at a high speed 
from the south and dashing against the 
front side of the cycle, and‘ that he saw 
the cyclist falling down and one of the 
wheels of the lorry running over. his 
back. It is also the case of P.W. 4 that 
the accident took place after the lorry had 
proceeded to the wrong side-of the road. 
In fact, his evidence, which is inherently 
acceptable, is also corroborated by the 
conduct of R.W. 1, Ekambaram, the 
driver of the lorry, who, when prosecuted 
in the criminal Court for rash and negli- 
gent driving, pleaded guilty and. was 
convicted. It is idle for him to say from 
the witness box now that he was not guilty 
of rashness or negligence. I have little 
hesitation in agreeing with the ‘Tribunal 
and holding that the death of the victim 
was the result of rashness or negligencé’on 
the part of the driver of the lorry. 


2. The next question that arises for 
consideration is what is the quantum 
of compensation payable ? The deceas- 
ed used to peddle textiles by going from 
house to house and according to P.W. 1, 
the widow, he used to pay her Rs. 100 
every week. The Tribunal did not accept 
this evidence, as it was evidently ex- 
aggerated, but fixed the pecuniary loss 
to the claimants arising from the death of 
Venkatachala Iyer at Rs. 100 per mensem. 
The Tribunal also found that the deceas- 
ed should have heen 55 years at the time 
of his death and it estimated that he 
might have lived for another 15 years. 
Had he lived for 15 years he would have 
according to the Tribunal- paid Rs. 
18,000 into the hands of the claimants ; 
and as a lump sum payment was being 
made the Tribunal made a deduction 
of 15 per cent. out of this amount and 
fixed the compensation at Rs. 15,000. 
I see no reason to interfere with this figure 
because it cannot be said ta be shockingly 
high. 


3- The last question that arises for deter- 
mination is whether the Co-operative 
General Insurance Society Limited the 
insurer of the lorry, is liable ?. The Tri- 
bunal held that it was not hecause in its 
view the policy itself was issued some 
hours after the accident had taken ‘place 
and without that fact having been dis- 
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closed to the Insurance Company. Iu 
fact the Tribunal went so far as to say 
that the owner of the vehicle had obtained 
a policy by playing fraud upon the 
Insurance Company. This is a finding 
which has no relation to the pleadings. 
Even the Insurance Company did not 
contend in its counter that the policy was 
vitiated by any fraud or misrepresenta- 
tion. In fact the owner of the vehicle 
lives at Tambaram whereas the accident 
itself took place near Ennore about 28 
miles away from Tambaram." The evi- 
dence of R.W. 2 (the son of the owner) 
is that he went to the Insurance Company 
Office even at 4-30 P.M. on 5th June, 
1969 and offered Rs. 100 odd toa clerk 
of the company for effecting insurance 
of the. vehicle, that the clerk asked him 
to come to the office the next day as the 
manager was not available, that he return- 
ed home, and went back to the Insurance 
company at 9-45 A.M. on 6th June, 1969, 
and that he received Exhibit R-1 the 
insurance policy on that day. It is also 
his case that he was not aware of the 
accident that had taken place at about 
8 aM. that day near Ennore. R.W. 3 
tbe Accountant of the Insurance company 
denies that R.W. 2 came to the office the 
previous day and says that he came there 
only at Ir A.M. on 6th June, 1969, paid 
Rs. 124 and obtained Exhibit R-3, the 
certificate of insurance on that occasion. 
I am unable to helieve R.W. 2 when he 
says that he went to the Insurance Com- 
pany and tendered the amount even the 
previous day. I am prepared to assume 
that he went to the Insurancs Company 
Office at 9-45 A.M. or II am. on 6th 
Juns, 1969. The. only question is whe- 
ther at-the time he received the insurance 
policy he or his father could have been 
aware. of the accident. Admittedly, the 
lorry. had been insured with the same 
company for the previous year, and the 
policy for the previous year had expired 
on gist May, 1969. It is not as if the 
owner of the lorry was insuring the lorry 
for the first time on 6th June, 1969. What 
he did was to renew the policy which he 
already held, and not to take out a new 
policy for the first time. If he had not 
delayed in the renewal. of the policy and 
had taken care to renew it on ist June, 
1969, there would have béen no basis 
for the ‘present plea of the insurance 
company. .But unfortunately, he. delayed 


268 ` 


renewal for five days. ‘There is no mate- 
rial to justify the inference that at the 
time of the renewal on 6th June, 1959, 
the owner of the vehicle or his son, was 
aware of the accident. If they were 
unaware of the accident, they could not 
have misled the Insurance Company by 
suppression of a material fact, of which 
they had no know'edge. Further, the 
finding of the Tribunal that the policy is 
vitiated by fraud is hased neither upon any 
plea raised by the Insurance Company nor 
upon any evidence available. It is an 
unfair and illegitimate conjecture on the 
part'of the’ Tribunal. I shall, therefore, 
proceed to discuss the legal position on 
the basis that neither the Insurance Gom- 
pany nor the owner of the lorry was 
aware of the accident at the time Exhibit 
R-3 the certificate of insurance was 
issued’ at 11 a.m. on 6th June, 1969. 


4. Exhibit R-1 which is the Insurance 
Policy issued by the Insurance Company, 
sets out the terms of the contract between 
the owner of the vehicle and the insurer. 
Against the column. ‘‘ Period of Insurance” 
we find the words “ From 6th June,.1969 
to 5th June, 1970 (both dates inclusive).” 
Admittedly, the premium had been paid 
by the lorry owner for the full period of 
one year. If the intention of the Insu- 
rance Company was to cover the period 
of one’ year excluding 6th June, 1970 
one would have expected the Insurance 
Company to mention the period from 7th 
June, 1969 to 6th June, 1970. On the 
contrary the Insurance Company has 
expressly committed itself to liability for 
any risk from 6th June, 1969 upto 5th 
June, 1970, making it clear that both the 
“dates were included in the period of 


cover. If all the 24 hours in the 6th of` 


June, 1969, were intended to be part of 
the period of cover then the accident 
which took place at 8 a.m. on 6th June, 
1969, would certainly be covered hy the 
policy because 6th June, 1969, would 
commence from the midnight of 5/6th 
june, 1969. 


5 Learned Counsel for the Insurance 
Company says that if the company had 
known that the accident had taken place 
at 8 a.m. on 6th June, 1969, it would 
never have: entered into this contract. 
That might be so. But it is not the case 
of the'company that the owner of the 


- 
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vehicle had knowledge of the accident 
and that the contract had become void 
by reason of any material misrepresenta- 
tion or fraud. Both parties to the con- 
tract must, therefore, be pinned down to 
the terms thereof. It is open to the com- 
pany to have stated that the contract 
would he effective from 11 a.M. on 6th 
June, 1969, upto 11 a.M. on 6th June, 
1970, in which case it could certainly 
escape liability for an accident which had 
taken place a few hours before the con- 
clusion of the contract. In Venkata- 
ramaiya’s Law Lexicon, “ Day” has 
been defined to be the period from mid- 


‘night to midnight. 


6. While interpreting section 9 of the 
Indian General Clauses Act (X of 1897) 
Coutts-Trotter, J., (as he then was), has 
in Inre Court-Fees1, speaking for the 
Special Bench consisting of three Judges, 
made certain observations, which are of 
some guidance in solving the problem 
before me, and those observations are as 
follows :— 


‘ Section g enacts that in any Act, it 
shall he sufficient, for the purpose of 
K excluding the first in a series of days 
or any other period of time, to use the 
word “from ”? and for the purpoie of 
- including the last in a series of days or 
any other period of time, to use the 
word ‘‘to”’. In my opinion, this case 
is not really affected by the considera- 
tion of whether the English Interpreta- 
tion Act or the Indian General Clauses 
Act is to he looked to for the guiding 
rule in this case. The whole argu- 
ment of Mr. Srinivasa Iyengar is based 
on the use of the preposition “ from ” 
in the notification instead of the more 
obvious “on”. To my mind no use- 
ful purpose is served hy- drawing dis- 
tinctions between particular preposi- 
tions such as “on”, “from”, “ from 
and after”, and so forth and for that 
I have the authority of Doe v. Spence® 
and of Lindley, L.J., in Sidebotham v. 
Holland’. It appears to me that while 
it is true that no one general rule 
exists as to the computation of time’... 
the English Gommon Law 


1, I,L.R. 46 Mad, 685 : 45 M.L.J. AL 
1924 Mad. 257. pote Ne 
-2, (1805) 6 East 120, 


~ 3. (1895) 1 Q.B, 378. 


1) 


has: evolved two perfectly clear princi- 
ples and they are the principles which I 
conceive that the draftsman of the 


Indian General Clauses Act intended’ 


to embody in the sections which I have 
quoted. What I conceive to emerge 
from the decided‘ cases is this: that as 
the law in general neglects fractions of 
a day, you muct either exclude or in- 
clude the whole of the day with which 
a given statute or rule or regulation 
deals. And the exclusion or inclusion 
I think, is clearly p: ovided in two other 
rules. If you are fixing the point of 
time at which a certain state‘of things is 
to he called into existence, that: state 
of things comes into existence at midnight 


of the day, preceding ‘the day:at which or: on: 


which or from which or from and: after 
which:.the new state of things begins. 
such cases..the statute or rule is only 


concerned in fixing the terminus a. 


quo of a new state of law which is 
enacted: .to ‘continue indefinitely, in 
other ‘words, until repealed by a new 
enactment of the Legislature where, in 
‘short, you have a terminus a quo but no 
terminus ad quem. This principle is 
well illustratad by the case’ of Tomlinson 
v. Bullock!» It is one of obvious con- 
venience for it would be an intolerable 
burden ‘upon the litigant public to 
require it to ascertain at which precise 
hour of the diy a particular statute is 
passed or a particular rule or regulation 
is promulgated. The: other rule is 
this. When'you have a period delimit- 
ed by-statute or rule- which. has both a 
beginning and an end the word “from | 
excludes; the opening day and any 
words fixing. the closing- day include 
that day. . As was pointed out by Day, 
J. any other canon of construction 
would lead to an ahsurdity. For 
instance a policy of. insurance to he 
good for one day from rst January, 
might be valid only for a few hours or 
even for,a few minutes or conceivably 
not at all unless you exclude the 1st 
January from the computation. Ilus- 
trations of the application of’ this 
principle are to be found in Isaac v. 
Royal Insurance Company®. In re, Railway 


Sleepers Supply Company®; South Staffordshire . 


k 


1, (1879) 4 .QB.D. 230, 
2, (1870) 5 Ex. 296; 
ge (1885) 29°Ch.D, 204, 


In. 
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Tramways Company v. Sickness and Acci- 
dent Assurance Association! Sheffield C or- 
poration v. Sheffield Electric Light Com-- 
pary? and Goldsmiths Company v. The 
West Metropolitan Railway?. This dis- 
tinction appears to me to he vital and 
reconciles all the cases referred to in 
` the argument. I think the rule that! 
emerges is this: Where a statute fixes: 
only the terminus « quo of a.state: of 
“things which is envisaged as to last 
indefinitely the common law. rule- 
obtains. that you. ought to neglect 
-fractions: of: a day. and the statute or:. 
regulation or order: takes. effect~ from 
the first moment of the day on which it- 
is enacted or passed’ that is to say from 
midnight:of the day preceding the day 
on which it is promulgaged : where 
on the other hand asstatute delimits a. 
period marked hoth hy a terminus a 
quo and a terminus ad quem the former 
is to be excluded and the latter: to he 
included in the reckoning.” 


The observations made hy the learned. 
Judge in respect of the commencement 

date of an Act when the Act uses the. 
word “from” or “from and after”, 

throw some light on how to interpret the; 
commencement date recited in an instru- ` 
ment such as an insurance contract 

As the insurance contract before me speaks 

without ambiguity there is no need. to 

make any speculative inference. It is 

true the contract delimits a period marked 

both by a terminus a quo and a terminus 

ad guem but then it expressly declares that 

the date from which it would come into. 
effect is included within the period of one. 
year in the same way as the date on which 

itis to terminate will he included. 


4. As has been pointed out by Chagla, 
C.J. in Indian Trade and General Insurance 
Company v. Bhailalt in order to decide 
whether a contract of insurance should | 
apply to a loss which hadalready taken 
place the Court must try and gather the 
intention of the parties and the intention 
should be gathered primarily from the 
document itself which is the repository - 
of the terms of the contract. Here even 
learned Counsel for the Insurance Com- 





(1891) x Q.B. 402. 
(18g8) 1 Ch, 203. 
(1904) 1 K.B. 1. 


L 
2. 
3. 
4. AIR. 1954 Bom, 148, 
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pany does not contend that the contract 
did not intend to include 6th June, 1969, 
but what he contends is that if the Gom- 
pany had known that an accident had 
occurred a few hours earlier at 8 A.M. on 
that day it would not have agreed to 
include that date in the period of cover. 
But. then, it is open to him to have 
attacked the contract as invalid on the 
ground that: it has been the result of 
collusion or fraud. But no such attack 
has heen made in the counter itself, and 
there is no evidence in support of such an 
attack. It is next contended hy learned 
Counsel for the Insurance Company that 
the. contract having heen concluded only 
at 11 A.M. on 6th June, 1969, it would be 
wrong to hold that it could cover an 
accident, which had taken place three 
hours before the conclusion of the con- 
tract. I am unable to agree. It was 
open to the Insurance Company to have 
stipulated that the contract would come 
into force only from 11 a.m. on that day. 
Instead of doing so, the Insurance Com- 

y has undertaken to cover any risk 
or the entirety of the year beginning from 
and inclusive of 6th June, 1969 and ending 
with and inclusive of 5th June, 1970. 
By holding that the Insurance Company 
is liable for the accident, which took place 
at 8 am. on 6th June, 1969, I am not 
giving any retrospective effect to the 
contract at all. If there is any retros- 
pectivity, it is in the terms of the contract 
itself, because the contract, in unambi- 
guous words, covers the risk occurring at 
any hour on the 6th June, 1969. I, 
therefore hold that the Insurance Com- 
pany, by the terms of its own contract, is 
liable to pay compensation to the clai- 
mants. 


8. The appeal is: consequently allowed 
and an award is made against both the 
appellant and the Insurance Company for 
payment of compensation of Rs. 15,300 
to the claimants. There will be xo order. 


as ‘to costs. Time for payment two 
months. 
S.J. 


Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


Present :—P. S. Kailasam and N. S. 
Ramaswami, FF. 


Khader Khan Sahib Appellant* 
a. 
Doraiswami Chettiar .. Respondent. 


Contract Act (1X of 1872), section 1o— When 
attracted—Conditions to be fulfilled. 


For invoking section 70 of the Contact 
Act, the first condition is that a person 
should lawfully do something for another 
person or deliver some thing to him; the 
second condition is that in doing the said 
thing or delivering the said thing he must 
not intend to act gratuitously and the 
third condition is that the person for 
whom something is done or to whom some- 
thing is delivered must enjoy the henefit 
thereof. [Para. 4.} 


It is to be noted that for the purpose of 
invoking section 70 of the Contract Act 
the plaintiff need not have any interest in 
the payment of the amount. It is only 
under section 69 the question of a person 
being interested in the payment of the 
money which another is bound to pay 
arises. {Para. 6.] 


All that the word “‘lawfully” in section 70 
would in the context indicate is that after 
something is delivered or something is 
done by one person for another and that 
thing is accepted and enjoyed by the 
latter, a lawful relationship is born bet- 
ween the two which under the provisions 
of section 70 gives rise to a claim for com- 
pensation. {Para. 8.} 


Held on facts, that the plaintiff was 
entitled to a decree against the first 
defendant by virtue of section 70 of the 
Contract Act. [Para, 10.] . 


Cases referred to : 
Mulamchand v. State of Madhya Pradesh, 
(1968) 2 S.C.J. 924: (1968) 3 S.GR. 


214: ALR. 1968 S.C. 1218: Muthayya 
Chetty v. Narayanan Chetty, (1928) M.W.N. 


* L.P.A. No. 75 of 1969. 
: grd December, 1973, 


ig 


41: 109 I.C. ror: ALR. 1928 Mad. 
317; State of West Bengal v.-B. K. Mondal, 
- ALR. 1962 S.C. 7793 Changalroya Reddi 
vi Udai Kovour, 44 L.W. 214: A.LR. 1936 
Mad. 752; Raja of Pittapur v. Secretary of 
State, (1914) 25 I.G: 783.° ` i 


Appeal under clause 15 of'the Letters 
Patent against the decree of the Honour- 
able Mr. Justice Alagiriswamy, dated 
5th December, 1968 and passed in S.A. 
No. 1869 of 1964, preferred to the High 
Court against the decree of the Court of 
the Subordinate Judge, Salem in A.S. No. 
37 of 1964 (O.S. No. 669 of 1962, D.M.C. 
Namakkal). . f 


R. Sundaralingam, for Appellant. 
P. S. Ramachandran, for Respondent. . 


a a of the Court was delivered 
y . 
Ramaswami, J.—The plaintiff in the- 
suit is the appellant before-.us. The ques- 
tion that arises in this Letters ` Patent 
Appeal is whether the plaintiff is entitled - 
to be compensated by the first defendant 
under section 70 of the Contract Act. The 
suit property originally belonged to one 
Rahamat Bee. She had mortgaged the 
same to one Abdul Azeez under the deed, . 
dated 5th -July, 1946. One Perumal 
Udayar, a simple money creditor ‘of 
Rahamat Bee as well as her husband 
obtained -a decree in O.S. No. 520.- of 
1952 on-the file of the Court of the District 
Munsif, ‘Namakkal-and brought the suit - 
property to sale subject to the abovesaid 
mortgage- in favour of Abdul . Azeez. : 
In the Court-auction held tke first defen-.. 
dant, in the present suit, out of which this. 
Letters Patent Appeal arises, purchased 
the property (subject to the mortgage in 
favour of Abdul Azeez, dated 5th July, 
1946). The said Abdul Azeez brought-a . 
suit on his mortgage in O.S. No. 315 of . 
1958 on the file of the Court of District 
Munsif, ‘Namakkal impleading the first- 
defendant herein also as a party defendant, 
he having purchased the equity of redemp- 
tion in the Court sale in-pursuance of the - 
money decree in O.S. No. 520 of 1952..- 
The defendants 2 to 4 in the present suit, 
are the children -of-Rabamat Bee, the 
original. owner of the property and they< 
as well as their father had also been im- 
pleaded as party defendants in'the mort- - 
gage suit filed by Abdul Azeez. By-the - 
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time the said mortgage suit was filed, an 
appeal by the judgmebt-debtor in the 
money ‘decree’ (O.S. No. 520 of 1952) 
had been allowed and the money decree 
in pursuance: of which the first defendant 
had ‘purchased the property in Court- 
auction, had heen set aside. The plaintiff 
in the above said money suit (O.S. No. 
520 of 1952) had filed a second appeal to 
this Court in S.A. No. 605 of 1958 and 
that came to be allowed eventually on 
4th February, 1961. But the position 
when .the mortgage suit was filed: by 
Abdul ‘Azeez was, .that the decree in the 
money suit stood set aside. Though the 
first defendant herein “had taken posses- 
sion of the property in pursuance of the 
Court-sale in execution of the abovesaid 


money decree, and. hè was vitally interest- ` 


ed in redeeming the earlier mortgage in 
favour of Abdul “Azeez, he remained 
ex parte in the mortgage suit brought by 
the said Abdul Azeez. It would appear 
that tbe first defendant thought that by 
the money decree having been set aside, 
on’ appeal by the judgment-debtors in 
O:S. No. 520 of 1952, the Court sale in his 
(first defendant’s ) favour would become 
ineffective. : 


2. The mortgage suit by Abdul Azeez 
(O.S. Nö -315 of 1958), was decreed on’ 
goth September, 1958. There. was an 
execution proceeding in pursuance of the 
mortgage decree. The Court sale, in 
pursuance of the abovesaid mortgage suit, 
was avoided by the plaintiff herein (appel- 
lant before us). advancing a sum of 
Rs: 3,000 on `a mortgage of the same pro- 
perty executed by defendants 2 to 4 
herein. . : 


The ‘consideration for the mortgage is 
Rs. 3,000 and the entire sum had ‘gone in 
discharge of the’ mortgage of Abdul 
Azeez. . 

g. In the present suit on the mortgage 
for Rs. 3,000. executed by defendants 2 to 
4 (Exhibit A-1, dated goth September, 
1959); the plaintiff impleaded the first 
defendant and ‘claimed relief against him 
also in respect of the said sum of Rs. 3,000. 
The plaintiff relied on section 69 as well as 
section 70 ‘of the Indian Contract Act in 
order to get ‘relief against the first defen- 
dant. The trial Court refused to accept 
the case of. the plaintiff as against the 
first defendant and -dismissed the suit as 
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far as he was concerned: On appeal by 
the plaintiff, the first appellate Court 
allowirg the appeal, granted a decree in 
favour of the plaintiff as against the first 
defer dant alo. Against that, the first 
defendant filed S.A. No. 1869 of -1964 on 
the file of this Court and Alagiriswami, J., 
has allowed the second appeal holding 
that the plaintiff cannot get. relief as 
agrinst the first defendant either by 
virtue of section’ 69 or by virtue of section 
70 of the Indian Contract Act. 


4, In the prevent appeal, under the 
Letters Patent, filed by the. plaintiff, the 
c+ ter tion’ of Mr. M. Srinivasan, learred 
Counsel on his behalf is tha't section 70 of 
the Coxtract Act is applicable to the facts 
of this care, and the plaintiff is entitled 
to a ‘decree as against the first defeidant. 
Section 70 of ‘the Contract Act is in the 
following ‘terms : ` ` 


“Where a perron lawfully does any- 
thirg for another person,. or delivers 
anything to him, not intending to do so 
gratuitously, and such other person 
enjoys the benefit thereof the latter is 
bound to make co,npeasation to the 
former in respect of or to restore, the 
thing so.done or delivered.” . 


As pointcd-out by the Siole Court in 
Mulamchand v. State of Madhya Pradesh}, 
for invoking section 70 of the Indian Con- 
tract Act, the first co;dition is*'thet a 
perron should -lawfully do _something 
for another person or deliver some thing | 
‘to him ; the second co:.dition is that in ` 


doing the said thirg or delivering the said - 


thing he must not iu.terd.to act gratuitous- 
ly and the third cordition is that the per- 
son for whom soynethizg is done or to 
whom somethirg is delivered tiust. eujoy 
the benefit ‘thereof. The ‘question is 
whether in the present case these condi- 
tions are satisfied, for, if they are satisfied, 
the first defendant’ is lizble to make 
compensation to the plaintiff. 


5. In the pretent cate, what has happen- 
ed is that even though the equity of 
redemption had been sold away in the 
Court-auction held in pursuance of the 
decree in O.S. No. 520 of 1952.and the 
first defendant herein as auction-purchag- 





x, (1968). 2 $.c,J- -924 : (1968). 2§.G.R, 214: 
ALR. 1968.8.C,, 1218 at 1222, 
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er thereof.had: become the owner. of the 
equity of redemption, Abdul Azeez, 
the mortgagee, in his suit on the mortgage 
impleaded not only the purcharer (the 
first defendant herein) but also the legal 
representative of the original mortgagor - 
and the mortgage decree was against all 
of them. Urder the said mortgage 
decree, not only the first defendant herein 
(who was the sixth defendant in the mort- 
gage suit) but also defendants 2 to 4 herein 
who were also party defendants in the 
sdid mortgage suit became entitled to 
redeem the mortgage. As already seen, 
by the time the mortgage suit was filed by 
Abdul Azeez, the money decree in O.S. 
No. 520 of 1952 hed been set aside on 
appeal, and the parties seem to have pro- 
ceeded on the impression that the Court- 
auction sale in favour of the first defendant. 
herein which was in pursuance of the. 
morey decree was of no avail. Thiat is 
how the first deferdant who was really 
interested in redceming the property of 
the earlier mortgage in favour of Abdul 
Azeez {subject to which the Court-auction 
in his favour was held) remained ex parte: 
in the mortgage suit ard did nothing when 
execution was levied by Abdul Azeez- 
in ‘pursuance of the mortgage decree ; 
and deferdants 2 to 4 were, trying to save 
the property from being soldin Court-. | 
auction. ` There is no dispute that the 
plaintiff herein (appellant. before us) | 
paid.a sum of Rs. 3,000 which admittedly, 
~went in di: charge of the mortgage decree. 
But for such di. charge of the mortgage. 
decree, the property was liable to he sold- 
in Court-auction ard the first ‘defendant. 
herein’ would certainly have been damni-. 
ficd. Now as the mortgage decree has. 
been discharged, the first dafe: dant, is 
able. to. e. joy the property free of the., 
encumbrance; It is to be noted that 
under the Court sale’in his favour, ‘he. 
purchased the property only subject to 
the earlier mortgage in favour of Abdul 
_Azeez ard further Abdul Azeez obtaired 
a mortgage decree impleading not only 
the legal repre:entatives of the original 
mortgagor but also the first defendant. 
herein. Undoubtedly, the first defen-. 
dant who is entitled to the property as. 
the. Court-auction purchaser in pursuance 


_ of the decree in O.S. No. 520 of 1952 and... 


who is in possession of the same, has been: 
Lapras ‘by .the payment of Rs. 3,000. 
by the ‘plaintiff which went in discharge... 


1] 


of the mortgage decree of Abdul Azeez, 
for, the first defendant gets the property 
free of the encumbrance even though it 
was he who was bound to discharge the 
same. It is in this background of facts, 
one has to see whether the conditions of 
section 70 of the Contract Act are satis- 
fied or not. 


6. The learned Judge who heard the 
second appeal has given two reasons for 
holding that the plaintiff is not entitled 
to relief against the first defendant. One 
is that the plaintiff cannot be said to be a 
person interested in paying off the earlier 
mortgage and therefore he is not entitled 
to redeem. It is to be noted that for the 
purpoce of invoking section 70 of the Con- 
tract Act, the plaintiff need not have any 
interest in the payment of the mortgage 
amount. It is only under section 69 of 
the Contract Act, the question of a person 
being interested in the payment of the 
money which another is bound to pay 
aries., We have already extracted the 
conditions which should be satisfied for 
the application of section 70, of the Con- 
tract Act. There is nothing in section 70 
which warrants the conclusion that the 
plaintiff should be a person interested 
in the payment if he is to get relief. l 


7. The learned Judge has not given a 
finding against the plaintiff in respect of 
conditions 2 and 3, namely, that doing 
the thi-g should not be gratuitous and 
that the other person should enjoy the 
benefits thereof. In other words, the 
learned Judge has not found that the pay- 
ment of Rs. “,o0o0 by the plaintiff was 
unauthorised or gratuitous or that the 
first defendant has not enjoyed the benefit 
of the payment as contemplated under 
section 70 of the Contract Act. Even in 
re-pect of the first of the conditions, name- 
ly that a person should lawfully do some- 
thi-g for another or deliver, something 


to hin, the learned Judge has not found 


that what the plaintiff did in this case’ 


is not lawful within the meaning of section 
70. However, the learned Judge has 
taken the view that as the plaintiff did 
not directly pay off the mortgage decree 
but only paid the sum of Rs. 3,000 to 
defendants 2 to.4 which enabled the 
latter to discharge the mortgage decree 
he is not entitled to relief. It is true that 


the plaintiff obtained a mortgage ‘deed . 


39 
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from defendants 2 to 4 for the sum of 
Rs. 3,000 and it-was the latter (defendants 
2 to 4) who actually paid off the earlier. 
mortgage decree. But, can it be said 
that the plaintiff did rot do anything to, 
the first defendant as contemplated urder 
section 70 of the Contract Act ?° The 
recitals in the mortgage, dated 3oth 
September, 1959 executed by defendants 
2 to 4 in favour of the plaintiff herein 
which is marked as Exhibit A-1 in the 
case, go to show that a sum of Rs. 400 
had been advanced by the plaintiff some- 
time prior to the execution of the mort- 
gage for the specific purpose of paying 
towards the mortgage decree and getting 
an adjournment of the impending Court 
sale and that the balancenamely Rs. 2,600 
was paid on the date of the mortgage 
specifically for discharging the mort- 
gage decree. It is not in dispute that 
as a matter of fact the said sum of Rs. 400 
was paid in partial discharge of the 
mortgage. decree, that the sale was ad- 
journed . and ithat then .the sum. of 
Rs. 2,600 was paid in full discharge of .the 
mortgage decree. . Even though the plain- 
tiff did not perzonally pay the said amount 

for dischargirg the said mortgage decree, 

it is quite obvious he did dicharge the 

decree through defendants 2 to 4. We 
are unable to agree with the view of the 
learned Judge that because the plaintiff 
did not personally discharge the mortgage 
decree but he had done only through 
defendants 2 to 4, section 70 of the Con- 
tract Act is not applicable. i 


8. Even though the learned Judge has 
not held that what the plaintiff did was 
not lawful as contemplated under section 
70 of the Contract Act, the learred Goun- 
sel for the first defendant-respondent 
contends so. In Muthayya Ghetti v. 
Narayanan Chetti1, it has been held that 
the meaning of the word ‘lawfully’ in 
section 70 is merely ‘ bona fide’. In 
State of West Bengal v. B. K.Mondal?, i 
has been pointed out that all that th 
word “lawfully ” in section 70 would, 
in the context, indicate is that after some- 
thing is delivered or something is done by; 
one person for another and that thing 
1, (1928) M.W.N. 41 : 109 LC. 101 : ALR. 
1928 Mad. 317. RE 
2. (1962) 1 S.C.R. (Supp.) 876: ATR, 1968, 
S.G. 779.” è 
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is-accepted and enjoyed by the latter, a 
lawful yelationship'is born between the 
two which under the provisions of section 
70 gives rise to a claim for compensation. 
Therefore, in-the present case, if the first 
defendant has accepted and enjoyed the 
benefit of the payment of Rs. 3,000 
towards the discharge of the earlier mort- 
gage, what the plaintiff did would come 
within the term “lawfully” under sec- 
tion 70. However, the learned Counsel 
for the first defendant contends that it 
cannot be said that his client is a person 
who.enjoyed the benefit of the payment as 
contemplated under section 70, because 
there is nothing to show that the first 
defendant voluntarily accepted the henefit. 
The learned Counsel relies on the observa- 
tions of the Supreme Court in the above 
case at page 897 which are as follows : 


“There. is no doubt that the thing 
delivered or done must not be delivered 
or done fraudulently or dishonestly. 
nor must it be delivered or done gratui- 
tously. Section 70 is. not intended to’ 
entertain claim for compensation made 
by persons who officiously interfere 
with the affairs of another or who 
impose on others services not desired 
by them. Section 70 deals with a case 
where a person does a thing for another 
. not intending to act gratuitously and 
the other enjoys it. It is thus - clear 
that when a thing is delivered or done 
by one person it must be open to the 
other person.to reject it. Therfore, 
the acceptance and enjoyment of the 
thing delivered or done which is the 
basis for the claim for compensation 
under section 70 must be voluntary’. 


The learned Counsel placed reliance on the 
last sentence in the above passage and 
contended that in the present case there 
was no option for the first defendant not to 


accept the benefit (of the payment of 


Rs. 3,000 in discharge of the mortgage 
decree) and -therefore there is no volun- 


tary acceptance of the benefit. We are, 


however, unable to agree with this con-. 
tention. As pointed out by the Supreme 
_ Court in the above case immediately 

after the passage quoted above, the 
requirement mentioned in the passage 
affords a Sufficient and effective safeguard 
against spurious claims based on unautho- 
rised acts. In that case, it was pointed 
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out that if the act done by the respondent 
before the Supreme Court was unautho- 
rised and spurious, the appellant could 
have easily refused to accept the said act 
and then the respondent would not have 
peen able to make a claim for compensa- 
tion. It was in that context the above 
quoted observation had been made. 


g9. In Ghangalroya Reddi v. Udoi Kovourt 
a Bench of this Court had to consider the 
question whether under circumstances 
similar to the present case there was 
voluntary acceptance of the benefit. 
That was a case where thé plaintiff owned 
certain rent-free villages situate in a 
Zamindari. Some of the defendants in 
the suit owned other villages in the Zamin- 
dari. For arrears of revenue all the 
villages were brought to sale by the 
Government. The plaintiff paid the 
money due to the Government and saved 
the villages from being sold. The plain- 
tiff claimed reimbursement from the 
owners of the other villages under section 
7o of the Contract Act. One of the con- 
tentions was, as the plaintiff in that suit 
was herself the owner of some of the villages 
the payment made by her to the Govern- . 
ment was for her own benefit and there- 
fore, neither section 69 nor section 70 of 
the Contract Act would be applicable. 
The contention was repelled but we are 
not concerned Fwith that aspect at tke 
moment. ‘The¥further contention in’ that 
case was’ that the defendants who owned 
some of the other villages had no option 
either to accept or reject the benefit of 
the plaintiff’s paying the money to the 
Government and therefore section 70 has 
no application, In rejecting this con- 
terition at page 760, Varadachariar, J. 
observed’: `, 


“Even if the question of option to 
‘accept the benefit of the act be con- 
sidered material, defendant-2 has un- 
doubtedly accepted the benefit in this 
‘case. As pointed out by Sankaran 
Nair, J. in (Raja of Pittapur v. Secretary 
of State®, if a person uses property which 
but for another’s act would not have 
existed or had been available to him, 
he consciously accepts the benefit of the 
other’s act and must pay for it. .... It 
1.° 44 L.W. 214 : AJ.R. 1936 Mad. 752, 
2.: (1914) 25 I.G. 783 at 789. ` j 
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is not defendant 2’s case that he does 
not want the property at the cost of 
paying the plaintiff the expenses in- 
curred in saving it.” 


This decision directly applies to the present 
case, for, here also, but for the plaintiff’s 
act, the property itself would not have 
existed as it would have been sold in 
Court-auction in pursuance of the mort- 
gage decree obtained by Abdul Azéez. 


We are of the opinion that the observa- . 


tions in State of West Bengal v. B.K. 
Mondal? relied on by the learned Counsel 
for the first defendant do not in any way 
run counter to the above passage. - 


10. Therefore we hold that under section 
70 of the Contract Act; the plaintiff is 
entitled to proceed against the first defen- 
dant, 


11. The learned Counsel for the. plaintiff 
further contended that defendants 2 to 4 
are persons interested in the payment as 
contemplated under section 69. of the 
Contract Act, inasmuch as the mortgage 
decree -was against not only the first 
defendant but also against them, that by 
paying off the mortgage decree, they are 
entitled to get reimbursement from the 
first defendant under section 69 and that 
the plaintiff having made all -of them 
parties in this suit, the Gourt would be 
justified in passing a decree in favour of 
the plaintiff as against the first defendant 
also. It is contended that in this: way, 
section 69 of the Contract Act can also 
he relied on by the plaintiff. However, 
as we hold that the plaintiff is entitled to a 
decree against the first defendant by 
virtue of section 70. of the Contract Act, 
the further point argued by the learned 
Counsel for the plaintiff need not he pur- 
sued. : ? 


12. The result is the Letters Patent 
Appeal is allowed and the’ decree of the 
first appellate Court is restored. There 
will be no order as to costs... ~” 


V.R. 


GE 


Appeai 


eee 





"1, (1962) 1 S,G,R. (Supp.) 876 : AIR. 1962 ’ “LBA, No, 34 of 1971. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Appellate Jurisdiction.) . 
Present :—P. S$. Kailasam and S. Maha- 
rajan JJe - 
Hussain Uduman 
a 


Venkatachala Mudaliar and others 
a .. Respondents. 


Hindu Succession Act (XXX of 1956). 
section 14 .(1) und (2)—* Possessed ”— 
Meaning of—Property got by a jemale under 
raginama decree—Whether enlarged. . 


he 


.« Appellant" 


Before applying section 14 (2) of the 
Hindu Succession Act, the proper ques- 
tion to ask is: does the instrument or 
decree prescribe a restricted estate in the 
property or does it merely acknowledge 
and recognise (and not prescribe) a 
pre-existing estate upon which the Hindu 
law had imposed a restriction, because 
the holder of the estate was a woman ? 


[Para, 7.] 


The document, instrument, decree or 
award may, in certain cases, of its own 
force, create a restricted estate in property 
and may in certain other cases only re- 
state the restricted estate which the female 
Hindu possessed, even prior to the date of 
the instrument, decree or award. If 
before the ‘date of the deed or the 
decree,“ she had no interest in the 
property and her only source of title is 
the deed or the decree, which confers-upon 
her a restricted estate, section 14 (2) will 
apply, and such a restricted estate will 
not be enlarged into an absolute estate 
If, on the other 
hand, the source of her title is independent 


` of-the instrument or decree and she held 


a restricted estate even prior to the date 
of the ‘instrument or the decree, and all 
that the’ instrument or decree: does “is 
merely to recognise the’ pre-existing res- 
tricted estate of the female Hindu, then 
sub-section (1) of section 14 would cer- 
tainly operate upon that restricted estate 

and expand it into an absolute one. f 

z i 


[Para. 7.] 


qth March, 1974. 
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The operation of the Act is confined only 
to’ property in the possession of a female 
when the Act came into force. [Para. 10.] 


In the instant case; as the lady was not in 
posession of the property onthe relevant 
date, it was held that her restricted estate 
would not become enlarged. into an 


absolute estate. no [Pare 11.] 
Cases referred to :— 
Badri Pershad v.. Kanso. Devi, (1970) 2 


S:G.J. 114 : (1970) 2 S.G.R. 95: A.LR. 
1970 S.C. 1963; Gummalapura Taggina 
Matada Kotturuswami v. Setra Veerayya, 
(1959) 1° S.C.R. (Supp.) . 968: 1959 
S.G.J. 437 : (1959) _3-An. W.R. (S;C.) 
158 : (1959) 1 M.LJ. (S.C.) 158: ALR. 
1959 S.G. 577; Gostha Behari v. Haridas, 
ALR. 1967 Cal. 671. 


Appeal under clause 15 of the Letters 
Patent against the Judgment of. the. 
Honourable Mr. Justice V. Ramaswami, 
dated 30th June, 1971 and passed. in 
S.A. No. 215 of 1968 preferred to this 
Court against the decree of the Court. of: 
the Additional Subordinate Judge, Tiru- 
nelveli, dated 18th November, 1967 and 
passed in A.S. No. 283 of 1966. (Court 
of the District Munsif, Tirunelveli .in 
O.S. No. 761 of 1964). 


S. K. Ahmed Meeran and A. Abdul Hadi, for 
Appellant. `,- l 


V. Ratnam, R. Srinivasanand A. Varadarajan, 
for Respondents. > `i- fa FARSU i 


The Judgment of the Court was delivered» 
yo. Ea Ei . -e 


Maharajan; ‘7.—This-' Letters’ - Patent. 
Appeal which is directed against the- 
second appellate ' judgment of V. Rama- 
swami, J., arises under the -following 
circumstances : ` P 


i Cpe ES £ 
Suryey, Nọ. 60/1,, which is, the subjecta. 
matter of this appeal, and certain. other. 
properties originally, belonged to. two. 
brothers, Viswanatha Chettiar and. Palani- 
andi Chettiar., Viswanatha — Ghettiar,. 
died on 18th: February, 1918. _-Some,time. 
before his death, he executed a partition- 
deed. and a. will, whereby. he bequeathed: 
the suit property.and other properties to 
his wife, Gomathi Ammal. After his 
death, disputes arose. between Gomathi 
Ammal and Palaniandi Chettiar.. There- 
upon, Gomathi Amma] instituted two 


alee 
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suits in. the District Mumsif’s Court, Tiru- 
nelveli for enforcement of the partition 
deed and the will and for direction to 
register the same. On 6th November, 
1920 under Exhibit A-1 both tle suits 
were compromised by the parties, and a 
decree was granted in terms thereof. 
Under the terms of the decree, Gomathi 
Ammal was to enjoy the suit property 
and certain other properties for life’ and’ 
after her death, these properties were to 
go to Palaniandi Chettiar and his heirs. 
One Velayutham Pillai and Ramiah 
Pillai obtained a decree against Palaniandi 
Ghettiar in S.C. No. 564 of 1934 and in 
execution thereof brought to sale the 
vested remainder that Palaniandi Chettiar 
had: in ‘the suit property, purchased the 
same. and: obtained symbolic delivery of 
possession. The plaintiff purchased this 
right. from{the Court-auction purchaser 
on agth November, 1954. Gomathi 
Ammal herself died on 8th August, 1964. 
According to the plaintiff, on her death, 
he; as-the-holder of the vested remainder, 
became entitled to the suit property, 
The plaintiff’s case was that by some 
arrangeément'‘with Gomathi Ammal, the 
father of defendants 1 to 12 got possession 
of-item 1 (Survey No. 60/1) ard was in 
enjoyment of the same till his death, and 
after his’ death, his heirs (defendants 1 to 
12) have been in posression of item 1. 
Defendants 1 tö 12, when called upon by 
the ‘plaintiffs to: surrender possession, 
refused -to do so. Consequently, the 
plaintiff filed the suit. for recovery of 
possession. Bes i 


2. -Defendants 1 to 12, who were the 
children of ‘Mohammad Hanifa Tharaga- 
nar, contended that as per the compromise 
decree, Gomathi Ammal was given Survey 
No, 30/3 and S. No. 70/6, that she was in 
enjoyment of those items, but by mistake 
the survey-number of item 1 was wrongly 
mentioned in the compromise decree as 
Survey No. 60/1 instead of as Survey No. 
30/3 and this mistake was reiterated in the 
subsequent documents. Likewise, what 
was sold in execution of the decree against 
Palaniandi Chettiar was also wrongly 
described as Survey No. 60/1 and there- 
fore, the plaintiff had no right in respect 
of item.1 of. tke. plaint schedule. These 
defendants, also- pleaded that they had 
heen in possession of Survey No. 60/1-and 


1 


that-in any case they have prescribed 
title to the property by adverse-poséession. 


g. The tria] Court held that the survey 
number had been wrongly ‘given.in the 
compromise decree as Survey No. 60/1.in- 
stead of as Survey -No. 30/3, that Palani- 
andi Chettiar sold Survey No. 60/1 to the 
predecessor-in-interest of the defendants 
and that, therfore, the plaintiff was disen- 
titled to recover possession of item 1. 
Consequently it dismissed ‘the suit of the 
plaintiff in respect of item 1. a 


4. On appeal by the plaintiff , the Sub- 
ordinate Judge, Tirunelveli, held that there 
was no mistake in the description of the 
survey number in the compromise decree 
or in the subsequent documents, and -on 
this view, -decreed the suit as prayed:for in 
respect of item -I as well. : 


5. Against this judgment, the third de- 
fendant preferred second Appeal No. 215 
of 1968. The learned Jiidge confitmed 
the finding of the first appellate “Court 
that there was no mistake" in fespect of 
item 1 in the compromise decree and the 
subsequent documents. This is a finding 
of fact, whick is binding uponus. ‘The 
learned Judge also held upon a cénstruc- 
tion of the compromise decree that ‘Gonia- 
thi Ammal was given the interest in item 
1 only in lieu of maintenance, and that 
this interest did not get enlarged under 
section 14 (1) of the Hindu Succession 
Act. Consequently, the learned Second 


Appellate Judge dismissed the appeal 


with costs, and granted leave. ai 


6. The main question that arises for. 
consideration >is whether the intérést, 
which Gomathi Ammal got under ‘Ext ibit 
A-1, the razinama’ decree’ datéd ‘6th 
November, 1920 became enlarged’into an 
absolute estate under sub-section’ (1) of 
section 14 of the Hindu Succession Act, 
1956. The learned Judge held that at the 
time of the compromise, Gomathi Ammal 
had only a right to maintenance, and not 
any pre-existing right to the suit’property, 
that-in lieu of maintenance, she was allot- 
ted the disputed property for the duration 
of her lifetime, that consequently section 
14 (2) of the Hindu Succession Act app- 
lied, and that there could be'rio enlarge- 
ment of her interest into an absolute 
estate under section 14 (1) of. ‘the 
Hindu Succession Act. fs ate 
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7. Section T4“of the Hindu: Succéssion 
Act féads:as follows :-— D BI 
* “[1) Any property. possessed by :a 
_ female Hindu, whether acquired before 
- or:after the commencement of this Act, 
‘shall be held by hiér as ful! owner thereof 
arid not as a limited. owner. Rae 


_, Explanation.—In this sub-section, ‘pro- 
` perty’ includes both movable and im- 
moyable property acquired by a female 
‘Hindu. by inheritance or devise, or at a 
` partition, or in lieu of maintenance or 
arrears of maintenance, or by gift from 
any. person whether a relative: or not, 
. before, at or after:her marriage, or by 
her own skill or exertion, or by purchase 
or by.prescription, or in any other man- 
ner whatsoever, and also any such proe 
perty held: by her as ‘siridhana immedia- 
tely before the commencement, of this 
Act. nA i 
(2) Nothitig contained in sub-section (1) 
` shall’ apply to any’ property acquired 
“by ‘way of iftor under a will or any 
other ‘instru ent or under a’ decree or 
- order‘of a civil Court or under an’ award 
where the terms öf the gift, will'or other 
;insttument‘ or ‘the’ decree, order or 
“award prescribe’ a restricted estate in 
a such’ property. ‘99 A P Se a 
A perusal of the section makés it clear that 
section .14 (1) ‘governs all kinds of estate 
“ acquired? by.a female. Hindu:before or 
after:the: commencement of. the Act,whe- 
‘ther ‘by way. of inheritance or devise or at 
a'partition or in lieu of maintenance or 
arrears of. maintenance,:or by ‘gift from 
amy person ‘or by her own skill or exer- 
tion or by purchase or: by prescription 
or in any other manner whatsoever, or 
by way of: stridhana immediately. before. the 
-commencement of his Act.:' On the other 
-hand, sub-section (2) of section’ 14;‘which 
is in ‘the nature‘of an exception.to sub- 
section (1) provides. that- nothing con- 
tained in sub-section:(1) shall „apply: tò 
any property acquired. by a:female Hindu 
by-way of gift or: under. a’ will‘ or : any. 
other- instrument or under a decrée ‘or 
order of a civil Court or under an award, 
where the terms of the gift, will or other 
instrument ‘or the- decree or order or 
award “prescribe” a restricted estate ‘n° 
such property. In other words, the inten- 
tion of the Legislaturé was to remové-the 


278 


disability imposed on women hy Hindu 
aw on the ground of sex, but not to 
interfere with the sanctity of contracts and 
grants, wherehy only a restrictive estate 
had heen deliberately conferred upon 
them. Sub-section (1) removes the res- 


triction imposed by Hindu Law, on the 
ground of sex, upon the estate held by a 


woman and enlarges it into an absolute 
estate. On the other hand, sub-section 
(2) leaves intact the restriction on the 
estate of a woman, not imposed by law 
on account of her sex, but prscriked by 
the terms of a contract or grant. Some 
difficulty may arise in the application of 
sub-section (2) of section 14 to the facts 
of a given case. The document, instru- 
ment, decree or award may, in certain 
cases, of its own force, create a restricted 
estate in property and may in certain 
other cases only re-state the restricted 
estate which the female Hindu possessed 
even prior to the date of the instrument, 
decree. or award. Before applying sub- 
section (2), the proper question to ask is, 
does the instrument or decree “ prescribe” 
a restricted estate in the property, or 
does it merely acknowledge and. recog- 
nise (and not prescribe) a pre-sxisting 
estate upon which the Hindu law had im- 
posed a restriction, ‘because the holder 
of the estate was a woman ? If before the 
date of the deed or the decree, she had no 
interest: in the property and her only 
source of title is the deed or the decree, 
which confers upon her a restricted estate, 
sub-section (2) of Section 14 of the Act 
will apply, and such a restricted estate will 
not be enlarged into an absolute estate 
under sub-section (1) of section 74. If, 
on the other hand, the source of her title 
is independent of the instrument or de- 
cree and she held a restricted estate even 
prior to the date of the instrument or the 
decree, and all that the instrument.or de- 
cree does is merely to recognise the pre- 
existing restricted estate of the female 
|Hindu then sub-ssection (1) of section 14 
would certainly operate upon the restrict- 
led estate and expand it into an absolute 
‘one. The Supreme Court “in Badri 
Pershad v. Kanso Devi! has observed as 
follows :-— : 


a aa ana 


` 


s, (1970) 2 S.C.J. 114 : (1970) -2 S.G.R. 95: 
A.LR, 1970 S.G. 1963 at 1966. | 
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“ Sub-section (2) of section 14 is more 
in the nature of a proviso or an excep- 
tion to sub-section (1). It can come 

. into operation only if acquisition in any 
of the methods indicated therein is 
made for the first time without there 
being any pre-existing right in the 
female Hindu who is in possession of 
the property.” 


8. We shall next examine, whether on 
the date of Exhibit A-1 Gomathi Ammal 
had a pre-existing title to the suit pro- 
perty. If she had, then the compromise 
decree merely recognised the estate which 
she had already acquired and did not 
create for the first time a restricted estate 
in the property. In order to understand 
what she actually got under the com- 
promise, it is necessary to set forth a few 
facts : Gomathi Ammal was the wife of 
Viswanatha Chettiar, who died on 18th 
February ,1918 leaving him surviving his 
widow Gomathi Ammal and his younger 
brother, Palaniandi Chettiar. A few days 
prior to his death that is to say on 13th 
February, 1918 Viswanatha Chettiar 
executed a partition deed, whereby he 
purported to become divided from Palani- 
andi Chettiar. On the same day, ` he 
executed .a will whereby he bequeathed 
Survey No. 6o (1), the property now in 
dispute and some other items in favour of 
Gomathi Ammal. Gomathi Ammal pro- 
ceeded to enforce her rights under the 
partition and under the testament of her 
husband by instituting two suits, O.S. 
No.264 of 1920 and 286 of 1920 on the file 
of the District Munsif’s Court, Tirunelveli, 
aginst Palaniandi Chettiar. Palaniandi 
Chettiar contested both these suits. But 
‘ultimately on 6th November, 1920 
Gomathi Ammal and Palaniandi Chettiar 
entered into a compromise which ~ was 
recorded by the Court and embodied 
in a-decree as per’ Exhibit A-1. The 
terms of the razinama decree showed 
that out of the several items of propertics 
dealt with by Viswanatha Chettiar under 
the partition deed and the will the first 
schedule property (which comprises of 
S.,.No. 60 /1 and S. No. 70/6) and the 
second schedule property (comprising 


_of a house in Kokkarakulam) were allot- 


ted to Gomathi Ammal for her mainte- 
nance to be enjoyed by her for life. It 
was further provided that after the life 
time of Gomathi Ammal, Palaniandi and 


5 


11] 


his heirs should hecome absolutely entitl- 
ed to the said properties. It was also 
provided that Gomathi Ammal, should 
not alienate the.said items during. her 
lifetime. With reference to the other 
properties mentioned in the partition deed 
and will of Viswanatha Chettiar, the 
compromise recites that the plaintiff re- 
linquished the interest that she had been 
claiming, thereunder and that Palani- 
andi Chettiar -should enjoy the same 
absolutely. One important clause in the 
compromise deed is as follows : 


“ As the matter has been settled in 
accordance with the terms mentioned 
above it has been decided not to re- 
gister the partition deed and the will 
propounded by Gomathi Ammal.” .. 


9. It may be noted that in the suits filed 
by Gomathi Ammal, one of the prayers 
was that these deeds'should be directed to 
be registered. In view of the compromise, 
however, it was decided that this ` relief 
need not be granted. It is significant 
that neither the partition deed nor the 
will was characterised in the partition deed 
as spurious or concocted. “In paragraph 
4 of the plaint in this suit the following 
admissions have been made by the plain- 
tiff : i ‘ 
“ A few days before his’ death, -the said 
P.K. Viswanathan Chettiar had execut- 
ed a partition deed effecting division 
between himself and his younger bro- 
ther and also a will in respect of his 
properties. But he died even hefore 
the documents could be registered. 
After his death, disputes arose between 
his widow Gomathi Ammal and his 
brother Palaniandi Chettiar in regard 
to the registration of the said two docu- 
ments. The registering authorities 
having refused to register the documents 
Gomathi Ammal filed two suits O.S. 
No. 264 of 1920 and O.S. No: 286 of 
1920, respectively both on the file: of 
‘the Additional District Munsif’s Court, 
Tirunelveli, for a declaration that the 
‘will and the partition deed respectively 
were duly executed by ‚her husband 
and for ordering fegistration of the 
documents, ” y f 
to. Itis therefore, clear ori the plaintiff ’s 
own'showing that before the compromise 
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was entered into Gomathi Ammal claimed 
rights to the suit property and-other pro- 
perties of her husband and traced ‘her 
title to the partition deed and the will 
of her husband. It is not.as if she merély 
claimed a right to maintenance and a right 
to property was conferred upon her’ for 
the first time under the compromise’ deed 
in lieu of maintenance. The deed of 
compromise recognised or acknowledged 
the pre-existing right of Gomathi Ammal, 
which she had already acquired under the 
testament and the partition deed, the 
execution of which has been admitted 
by the plaintiff in the plaint itself. 
It appears that these admissions- were 
not -brought to .the notice of the 
learned Second Appellate’ Judge. In 
the light of these admissions, we have 
no option but to disagree with the 
learned Second Appellate Judge and 
hold that Exhibit A-1 is not a document, 
which by its own force and independently 
of any pre-existing right of Gomathi 
Ammal, created or prescribed any: res- 
tricted estate in her favour. What she 
possessed before the date of the compro- 
mise was not a mere right to maintenance, 
but an interest in the suit property and 
certain other properties. Under the com- 
promise, the pre-existing right to property 
was recognised. It would then follow 
that the compromise decree would fall 
under section 14 (1) of the Act. But, 
before giving Gomathi Ammal, the benefit 
of section 14 (1) of the Act, we must be 
satisfied that ste possessed the suit pro- 
perty as a limited owner on 17th June, 
1956 the date on which the Hindu 
Succession Act came‘into force. -The 
expression “possessed”? in the initial 
part of section 14 (1) appears ‘to have. 
been deliberately used by the Legislature. 
The.. object of the Act was to confer a 
benefit on Hindu females’ by enlarging 
their limited-estate in property into an 
absolute estace with retrospective -effect, 
provided they were in possession of the 
property when the Act came into force, 
and, therefore, in-a position: -to take 
advantage of this beneficial provision, ‘in 
Gummalapura Taggina Matada Kotturuswami 
v. Seira Veerayyat, the Supreme Court 








1, 1959 S.C.J. 437: (1959) 1 An. W.R. 
(5.G.) 158 : (1959) 1 M.L.J. (S.C.) 158- 1959 
1 S.G.R. (Supp.) 968 : A.I.R; 1959 S.C, 577-0" © 
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approved the view taken by the Calcutta 
High Court in. Gostha Behari v. Haridas? 
and held that the opening words of section 
14, i£., “ property possessed by a female 
Hirdu ”, obviously mean that to come 
within the purview of the section, the 
property must be in the possession of the 
female concerned at the date of the com- 
mencement of the Act. The Act was not 
intended to benefit persons who on the 
relevant date had already purchased 
property from a female limited owner. 
There is abundant authority for the pro- 
position that the operation of the Act is 
confined to property in the possession of 
the female when the Act came into force. 
In the language of the Suprerre Court in 
Badri Pershad v. Kanso Devt?. 


“ The critical words in sub-section (1) 
_are, ‘ possessed’ and ‘acquirec }: The 
word ‘possession’ has been used in 
` its widest connotation and it may either 
be actual or constructive or in any form 
recognised by law.” 


11. Itis, therefore, necessary for the appel- 
lant to make out that Gomathi Ammal 
was on the date of the Act in physical or 
constructive possession of Survey No. 60/1. 
The appellant, who was the third defen- 
dant in ‘the ‘trial Court, adopted the 
written statement of the first defendant, 
in which it was alleged that Gomathi 
Ammal was not given Survey No. 60/1 
under the compromise decree set out-in 
the plaint, that what was really given to 
her was Survey No. 30/3 and’ another 
property, that Gomathi Ammal was in 
enjoyment of Survey No. 30/3 and the 


-other property right from the date of'the 


tt 


said compromise, and that she never had 
possession of Survey No. 60/1, which is 
item.1 of. plaint schedule. It is also 
found from the evidence of P:W. 2 that 
sometime in 1932 Survey No. 60/1 was 
transferred from the patta No. 557 of 
Gomathi Ammal to the Patta No. 116 of 
Shahul Hameed and others (plaintiff’s 
predecessors -in<title). Certain kist 
receipts were also produced before the 
trial Court to show that no payment of 





1, AIR. 1967 Cal. 671. 


"= 2. (1970) 2 S.C.J. 114 : (1970) 2 S.C.R. 95 : 
A.LR. 1970 S.C. 1963 at 1965. 
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kist was ever made by Gorathi Ammal 
for Survey No. 60/1 after 1932. In fact, 
Gomathi Ammal herself had executed ‘a 
will under Exhibit B-5, dated 24th Miy, 
1964 whereby she bequeathed, not Survey 
No. 60/1, but Survey No. 30/3, in favour 
of her sister and her sister’s daughter. 
The consciousness behind this testament 
is consistent with her having lost possession 
of Survey No. 60/1 several decades earlier 
and with her having been in possession 
only of Survey No. 30/3. It would, there- 
fore, follow that on the date the Act came 
into force, she was certainly not in physi- 
cal or constructive possession of Survey 
No. 60/1. In fact in the trial Court, the 
case of the defendants was that what was , 
allotted to Gomathi Ammal was only 
Survey No. 30/3 and not Survey No. 60/:, 
the Survey No. 60/1 mentioned in Exhibit 
A-1, the razinama décree was a mistake 
for S. No. 30/3, and throughout Go-nathi 
Ammal had been ‘in ‘possession of only 
Survey No. 30/3. The trial Court accept- 
ed this case and went so far as to direct 
rectification of this mistake, forgetting 
that at the time it directed rectification 
(1966), a third party namely the plaintiff’s 
predecessor had already acquired ‘the 
vested remainder in Survey No. 60/1 
under a Court sale on the basis that under 
the razinama, it was only a life intere:t in 
Survey. No. 30/3 that was allotted to 
Gomathi Ammal, and the vested remain- 
der therein“ was held by Palaniandi 
Chettiar. No doubt, the rectification 
ordered by the trial Court was set aside, 
both by the first Appellate Court arid “the 
second Appellate Court on certain grounds 
into which we. need not enter. The 
resulting position is that Gomathi Ammal 
was not at the tire the Act came into 
force, in possession of Survey No. 60/1 
even according to the defendants, and 
the evidence is conclusive that she was 
not in possession of Survey No. 60/1 ‘on 
the relevant date. It would, therefore, 
follow that Gomathi Ammal could not 
get the benefit of sub-section (1) of section 
14 of the Act. It is unnecessary for us to 
consider whether she could have acquired 
ab:olute title to Survey No. 30/3. The 
subject-matter of dispute in thi; Letters 
Patent Appeal is only Survey No: 66/1 ~ 
and not Survey No. 30/3. The third 
defendant has failed to make out that 
Gomathi Ammal was in possession of 
Survey No. 60/1 on the ‘relevant date, 


ny 


and that consequently. under section 14 (1) 
‘Of the Act, her restricted estate became 
‘enlarged into an absolute estate. 


12. We, therefore, confirm the judgment 
of the second appellate Court, though on 
different grounds, and dismiss this appeal. 
"There will be no order as to costs. 


RS. Appeal dismissed. 





IN -THE HIGH COURT OF 
“CATURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, 7. 


JUDI- 


“Madras Motor and General Insurance 
‘Company . Limited, Madras 
— Appellant 


U. 


A. V. Subramanian and others 
Respondents. 


Motor Vehicles Act (IV of 1939), section 95 
{1) and (2)—Liabitity of Insurance Company 
Sor damages to third party’s property—Furis- 
diction of civil Court. . 


Section 95 of the Motor Vehicles Act does 
not bar the civil Court’s right to go into 
the question of claim made by a third party 
as regards loss to his property caused by a 
motor accident. [Para. 6.] 


‘The Insurance Company is liable to 
answer the claim of the third party in 
respect of damages caused to his property. 
: [Para. 6.] 


Appeal against the Decree of the Court 
of the District Judge, Coimbatore (East) 
Erode, in Appeal Suit No. 20 of 1970 pre- 
ferred against the decree of the Court of 
the Principal Subordinate Judge of Erode, 
in Original Suit No. 141 of.1966. 


K. C. Srinivasan, for Appellant. 
T. R. Venkataraman, for Respondents. 
The Court delivered the following: 


.JUDGMENT.—Second defendant, Madras 
Motor and General Insurarice Company 
Limited, is the appellant. The suit is 

i 


*S.A. No. 53 cf 1971 and Memo, of Cross objec- 
tions, 
36 
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for damages claiming Rs. 6,176.54 and 
for costs. Out of this amount of 
Rs. 6,176.54 a sum of Rs. 3,956.54 was 
claimed towards the costs of repair as 
per the bills from T.V.S.& Sons (Private) 
Limited and Rs. 2,220 towards loss of 
income owing to the fact that the taxi 
was not put on road due to the -accident 
for a period of 74 days. ` 


2. This claim is due to the fact that the 
lorry MDJ 4632 belonging to the tst 
defendant in the ‘suit was driven rashly 
and negligently resulting -in a collision 
with the taxi belonging to the plaintiffs 
and caused, damages to the taxi. 


3- The rst defendant contended that the 
lorry was not driven rashly and negli- 
gently and that the driver of the lorry 
accepted the guilt. becuse of inducement 
by the police. The rst defendant further 
averred that the damages claimed are 
excessive and that the damages for non- 
user is not maintainable. The end 
defendant Insurance. Company has put 
forward that the suit claim is false and 


‘that the claim in any event is excessive. 
-The Insurance Company also pleaded 


that the taxi was old and many parts were 
removed and. the claim for non-user of 
the taxi is not maintainable. 


4- The trial Court after elaborately dis- 


‘cussing the oral and documentary evi- 


dence in this case found that the driver 
of the lorry MDJ 4632 was negligent and 
the accident was caused due to rash and 
negligent driving of the driver of the lorry. 
It also found that the claim for repairs of 
the taxi and also damages for non-user of 
the taxi are proved and on that basis 
decreed the suit in toto. Aggrieved by 
the decision of the trial Court the end 
defendant preferred on appeal to the 
District Judge, Coimbatore (East). The 
lower appellate Court after elaborately 


discussing the evidence on record and 


adverting to the relevant facts of the case 
came to the conclusion that the driver of 


the lorry was rash and negligent and as a 


result the accident occurred. The lower 
appellate Court also held that the sum 
of Rs. 3,956.54 . spent for the purpose of 


repair by T.V.S. & Sons (Private) Limit- 


ed is correct. But as regards the damages 
for non-user of the taxi due to the accident 
the lower Court instead of Rs. 2,220 


claimed by the plaintiffs awarded only 


282 — 


Rs. 1,005 at the rate of Rs. 15 per day 
for 67 days only.. Aggrieved by. the. deci- 
sion of the lower appellate Court the 2nd 
defendant has preferred the above second 
appeal. Agerieved by the reduction of 
the damages as regards non-user of the 
taxi, the plaintiffs have preferred’ the 
cross-objections herein. : 


Thiru Srinivasan, the learned Counsel 


Br the . appellant submitted that the 
Insurance Company cannot be made 


liable for the damages caused to the 
taxi insamuch as there is no privity of 
contract.between the Insurance Company 
and the plaintiffs. This contention was 
-not put-forward by the appellant before 
the trial Court. On the other hand, the 
appellant as and defendant participated 
in the proceedings and vehemently oppos- 
ed the claim of the plaintiffs. Tterefore, 
I do not think it is open to the appellant to 
put forward the contention as if he is not 
liable to pay damages as there is no privity 
of contract between him and the plaintifis 
‘in the-suit. I’ do not find any provision 
of law:debarring the plaintiffs from claim- 
ing damages both against the owner and 
the driver of the lorry and also the Insu- 
rance Company with which the lorry has 
been. insured. a ` 


6. Section 95 (1) (6) (i) of the Motor 
Vehicles Act states that in order to comply 
with the requirements of that Chapter 
-a policy of insurance must, be a policy 
whick insures the person, or classes of 
persons specified in the policy to the extent 
specified in sub-section (2) against any 
liability which may be incurred by him 
in respect of the death of or bodily injury 
to any persons Or damages to any property 
of a third party caused by or arising out 
of the use of the vehicle in a public place. 
Thus it is clear that the: Insurance Com- 
pany is liable to answer the claims of the 
third party in respect of damages caused, 
to a third party’s property also. No 
doubt the provision referred to above is in 
relation to the claim that has to he settled 
by the Claims Tribunal constituted under 
the Motor Vehicles Act. But by this 
enactment the civil Court’s right to go 
into the question of claim'made by a third 
party as regards loss to his property 15 not 
barred. If that- be the case, the Civil 
Court “has juricdiction to entertain such 
, “claims. Hence ‘the 
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correct in awarding damages to the plain- 


tiffs as tegards the costs incurred in 
repairing the taxi. 7 


4. The plaintiffs have preferred cross- 
objections as regards the sum of Rs. 1,215, 
disallowed by the lower appellate Gourt 
under the head loss incurred by the 
plaintiffs by non-user of the taxi. The 
trial Court after discussion accepted the 
loss at the rate of Rs. 30 per day for 74 
days. The lower appellate Court fixed. 
the amount at Rs. 15 for 67 days only.. 
The evidence on record clearly establishes 
that the net income of the taxi is Rs. 30 . 
per day and the taxi was in the workshop 
for 74 days. P.W..9 gives evidence to. 
this effect. On the other hand, D.Ws. 1 
and 2 neither contradicted this evidence 
nor adduced any evidence as regards the 
net income of the taxi per day. In the 
absence of such evidence hy the defendants. 
the trial Court correctly accepted the 
evidence of the plaintiffs and decreed the 
suit on this account as prayed for. But 
the lower appellate Court even thougl it 
had discussed the evidence on record on 
this head reduced the net income to Rs. r5 
per day without any data or proper 
discussion. This in my opinion is arbit- 
rary and runs contra to the evidence on: 
tecotd. Hence in my view a sum of 


‘Rs. 30 per day as net income for a taxt 


cannot be considered to be excessive and. 
the net-income of Rs. 30 per day for a: 
period of 74 days has to be granted 
to the plaintiffs as claimed. 


8. In these circumstances, the second 
appeal is dismissed. No costs. ‘The cross- 
objections are allowed, With the. result, 
the judgment and decree of-the trial 
Court are confirmed. No order as to 
costs: No leave. i ; 


R.S. Appeal dismissed; 


Cross-objections allowed. 


— 
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IN THE HIGH COURT’ OF JUDI- 
CATURE AT MADRAS. i 


Present :—S. Maherajan, J.. 


Madras Motor and General Insurance 
Company Limited, Madras 
Appellant* 


U. 


G. Murthi and another 
- Respondents. - 


Motor Vehicles Act (1V of 1939), seciton 110 
—Amending Act LVI of 1969—Motor Acci- 
dent— Jurisdiction of  Tribunal—Compense- 
tion also in respect of damage to propérty— 
Loss of one eye permanenily—Workmen’s 
Compensation Act, Part 11 of Schedule 1, item 
25—Loss of earning capacity—Assessment 
of compensation. : 


Under section 110 of the Motor Vehicles 
Act, after it was amended by Act LVI 
of 1969, the Tribunal has got jurisdiction 
to award compensation, in respect of 
damages to any property also. 

l [Para. 3.] 


Under item 25. of Part II of.Schedule I 
to the Workmen’s Compensation Act, 
the loss of’earning capacity consequent on 
loss of one eye without complication has 
been fixed at 40 per cent. [Para. 4.] 


In the instant case, it was held that the 
workman who lost one of his two eyes 
would suffer thereby 40 per cent loss in 
his earning capacity. [Para. 4.] 


Appeals against the order of the Motor 
Accidents Claims Tribunal, Madras, 
dated 22nd February, 1972 and made in 
O.P. No. 113 of 1971. ` 


A. Devanathan, for Appellant. 
G. Venkateswara Rao, for Respondents. ` 
The Court delivered, the following 


Jjupcment.—These two appeals are direct- 
ed against the order of the Motor Acci- 
dent Claims Tribunal, Madras, awarding 
a sum of Rs. 6,000 by way of compensa- 
tion for the injuries suffered by one 





* A.A.O, Nos. 244 of 1972 and 8r. of 1974. 
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G. Murthy in a traffic accident. On 7th 
8-50 P.M, as 
Murthy was cycling along the Mount 
Road in the northerly direction, he was 
knocked down hy a private bus MDY 
4954 belonging to Kuppuswamy Mudaliar, 
the first respondent, and insured with the 
second respondent, Madras Motors and 
General Insurance Company Limited. 
The bus was being driven in the opposite 
direction by R.W. 1, Madanagopalaraju. 
Exhibit P-3 the rough sketch drawn im- 
mediately after the accident by the Police 
shows that the Mount Road is 60 ft. 
broad at the scene of the accident and 
that the impact hetween the bus and the 
cycle took place 5 ft. to the west of the 
middle line of the ‘road. According to 
R.W. 1, while overtaking a stationary 
bus on the eastern side of the Mount Road, 
the accident must have happened. The 
evidence of P.W. 3, the victim of the 
accident, is that the bus was being driven 
at a terriffic speed and that it came to the 
wrong side of the road and knocked 
against the cycle. The Tribunal was 
right in accepting the case of the victim 
that it was as a result of rashness and 
negligence of the driver of the bus that the 
accident took place. This finding is 
further reinforced by the plea of guilty 
entered by R.W. 1 in the criminal Court, 
when he was prosecuted under section 338, 
Indian Penal Code, read with section 116 
of the Motor Vehicles Act. The theory 
of R.W. 1 that in order to avoid frequent 
attendance in Courts and consequent 
expenditure, he entered a false plea of 
guilty has to he dismissed without any 
serious notice. _ f 


2. The next question that arises for 
determination is, what is the amount of 
compensation awardable ? P.W. 1, who 
is the Assistant to the Neuro-Surgeon, 
Government General Hospital, Madras, 
says that Murthy was admitted in his 
ward on 7th December, 1970 that at the 
time of admission he had echymosis of 
the right eye lids, —sub-conjunctiva} 
haemorrhage on the right side, abrasion 
and laceration in the left fronto-parietal 
scalp, abrasion in the neck, abrasion over 
the back of right shoulder region, and 
abrasion on the hack of right erm and 
on the right thigh. It is also his testi- 
mony that as a result of the injuries receiv- 
ed during the ‘accident, Murtt y lost vision 
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in his right eye permanently. It also 
appears from his evidence that Murthy 
was an in-patient from 7th Decemher, 
1970 upto 4th January, 1971 and there- 
after he was being treated as an out- 
patient till goth July, 1971. We find from 
P.W. ‘1’s, evidence that the victim was 
unconscious till'8th December, 1970 and 
that he was given blood transfusion. 
There .is little reason why: the medical 
evidence should not be accepted especially 
when it has not been seriously challenged 
in cross-examinatior . 


g. The Tribunal has awarded damages 
under different heads amounting to 
Rs. 6,000. The Insurance Company attacks 
the quantum as exaggerated, whereas the 
victim of the accident would say that it is 
unreasonahly low. Under the head of 
pain and. suffering, the Tribunal has 
awarded a sum of Rs. 2,000. -Having 
regard to the serious nature of the injuries 
sustained ard the period for which the 
victim has been undergoing treatment, I 
think this is a reasonable figure and must 
be accepted. A sum of Rs. 500 has been 
awarded by the Tribunal under the head 
of expenses of medical treatment. I see 
no reason to interfere with this figure. 
Under the head of actual loss of earnings, 
the Tribunal has awarded a sum of Rs, 
500 on the basis that the victim has heen 
unable to attend to his work as salesman 
for a period of five months. I think it is 
clearly wrong. The evidence is that 
Murthy has been a salesman in Sri Guru- 
nath Stores, Saidapet, Madras-15, getting 
a monthly salary of Rs. 100 vide Exhibit 
P-4, a certificate issued by the employer 
of Murthy. It is in evidence that ever 
since the accident upto the date of the 
deposition, Murthy tas been without 
employment. Exhibit P-4 shows that his 
services have been terminated after the 
accident and that he has not been able to 
function as a salesman thereafter. For at 
Jeast 13 months the victim has been dis- 
abled from attending to his work as a 
salesman and consequently lost Rs. 1,300. 
on this account. I would therefore en- 
hance the compensation under the head 
of loss of earnings upto the date of the 
deposition from Rs. 500 to Rs. 1,300 
It has been proved by P.W. 3 that as a 
result of the collision, his cycle has heen 
completely smashed. He has claimed a 
compensation of Rs. 150 on that account 
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and it is not known why the Tribunal 
failed to award it. Under section 110 of 
the Motor Vehicles Act, after it was 
amended by Act LVI of 1969, with effect 


‘from 2nd March, 1970 the Tribunal go 


jurisdiction to. award compensation no 
only in respect of bodily injury but also 
in respect of damage to any property. 
I, therefore, award a sum of Rs, 150 on 
account of damage to the cycle of the 
victim. By 


4- J shall next deal with the compensa- 
tion awarded under the head of perma- 
nent disability. The Tribunal has award- 
ed Rs. 3,0000n this score. The victim is 


.a young unmarried man aged 19 years. 


By losing one of his two eye, his face has 
been aesthetically impaired and his pros- - 
pects of marriage have become dim. 
Eye being the most valuable among the 
five senses, the blacking out thereof must 
have considerably affected the victim’s 
biological and psychological capacity to 
enjoy life. I would therefore accept the 
figure of Rs. 3,000 as a proper compensa- 
tion for the loss of one eye. But then, the 
Tribunal has failed to consider the effect 
of the loss of oneeye upon the future earn- 
ing capacity of the victim. The certifica- 
cate, Exhibit P-4, issued by the employer 
of P.W. 3 shows that the loss of one eye 
has already resulted in the loss of his job 
as a salesman. An one-eyed man is very 
much less in demand in the labour 
market than a two-eyed man. Accord- 
ing to P.W. 1, the doctor, the disability 
on account of the loss of one eye may be 
taken tobe 30 percent. I do not understand 
what the doctor meant by it. Under item 
25 of Part IT of Schedule I do the Work- 
men’s Gompensation Act, thelossof earn- 
ing capacity for loss of one eye, without 
complications, has been fixed 40 per cent. 
Though I am not bound by the percent- 
age of loss of earning capacity given in 
the Workmen’s Compensation . Act, I 
think it reasonable to hold that a working 


man who has lostone of his twoeyes would 


suffer thereby 40 per cent. loss in ‘his 
earning capacity. The victim was earn 
ing Rs. 100 per mensem. There was the 
prospect of hisearning much more, but for 
the accident, during the test of his life. 
There is also the likelihood of the victim 
living for another 40 years. Assuming 
that as a result of the loss of one eye, he 
would have lost at the average a rate of 


A 
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Rs. 50 per mensem, he would he losing 
Rs. 600 every year for the next 40 years. 
The loss per year may be capitalised at 
Rs. 7,000. Making allowances fora lump 
“sum payment, I would fix this figure’ at 
Rs. 5,000. > ! i 


5- The total amount. would then come 
to Rs. 11,950. I direct it to be payable 
by the ‘Insurance Company. It is said 
that a sum of Rs. 3,000 has heen paid by 
the Insurance Company and withdrawn 
by the victim. Two months’ time from 
to-day is granted for. payment of the 
balance. C.M.A. No. 244 of 1972 pre- 
ferred by the Insurance Company will 
stand dismissed. There will be no order 
as to costs. (C.M.A. No. 80 of 1974 pre- 
ferred by the victim will be allowed with 
proportionate costs. 


6. As for the mode in which the balance 

may be invested, further orders will be 

passed in consultation with the victim, 

who is directed to he present in Court, 

next Friday, 29th March, 1974. The 
balance will be paid to Murthi. 

R.S. - C.M.A. No. 244 0f 

` 1972, dismissed; 

C.M.A. No. 80 of 

1974, allowed. 





IN THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Natarajan, F. 


Annapoorani Ammal .. Appeliani* - 
v. 

‘ Jayavelu Mudaliar and another 

Respondents. 


Civil Procedure Code (V of 1908), Order 1, 
rule 10 and Order 22, rule 10—Suit for 
partition—Passing of preliminary decree— 
Subsequent alienation of an item—Transferee 
Jrom purchaser—Whether necessary party to 
the proceedings. ` 


A purchaser of an item of property from 
a vendee, who himself purchased that item 
from a party to a suit for partition, after a 
preliminary decree was passed cannot be 
-impleaded as a party to the proceedings 
under Order 1, rule 10, Civil Procedure 
Code. Neither the purchaser nor his 
predecessor-in-title had any interest in 
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any item of the suit property on the date 
of the suit. Hence the purchaser is not a 
necessary party in the suit for-a complete 
and final adjudication and settlement of - 
rights and claims. [Para.’ 3.] 


The provisions of Order 22, rule 10, Civil 
Procedure Code, cover cases where ‘the 
totality of the interest of a party to the suit 
is transferred to another person during 
the pendency of the proceedings and not 
where only a fraction of the interest is 
transferred. [Para. 3.] 


The transferee of an item of property 
from the vendee, wFo purchased it from 
a party to a suit is not directly a transferee 
and there is no nexus between the trans- 
feree and the party to the suit from whom 
the property was purchased. The trans- 
feree cannot be impleaded as a party in 
the suit. [Para. 4.} 


Cases referred to: — 


Maharaja Sir Manindra Chandra Nandi v. 
Ram Lal Bhagat, (1922) I.L.R. 1 Pat. 581 ; 
Champalal v. Sonabut, I.L.R. 46 Nag. 43 ; 
Kuiti Ammal v. Karunawan, 87 I.G. 402 : 
A.LR. 1925 Mad. 1166; Jadunath v. 
Parameshwar, 67 I.A. 11 : (1940) 1 M.L.J. 
97: ALR. 1940 P.Q. rr; Remaswami 
Chettiar v. Vellaiappa Chettiar, (1931) 60 
M.L.J. 229 : A.I.R. 1931 Mad. 357. 


Appeal against the order of the Court 
of the Subordinate Judge, Tiruvanna- 
malai, dated 7th September, 1972 and 
made in Interlocutory Application No. 
206 of 1972 in O.S. No. 74 of 1971. 


M. Jayaraman and V. N. Krishna Rao, for 
Appellant. an 


S. R. L. Narayanan, for Respondents. ` 


The Court made the following 


Crper.—the first respondent in I.A. No. 
206.0f 1972 in O.S. No. 74 of 1971 on the 
file of the Subordinate Judge, Tiruvanna- 
malai is the appellant. 


2. The appellant ọriginally instituted a 
suit on 24th June, 1968 for partition 
against her son, the first respondent herein 
on the file of the Court of the Subordinate 
Judge, Vellore. The said suit was trans- 
ferred to the Court of the Subordinate 
Judge, Tiruvarinamalai on 24th August, 
1970. “During the pendency of the suit 
and hefore it was transferred to the Court 
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of the Subordinate Judge, Tiruvannamalai 
the first respondent alienated three items 
of the suit, property in favour of one 
Poorani Ammal. On 28th June, 1971 a 
preliminary decree was passed in . the 
partition suit. After the passing of the 
preliminary decree t.e., on roth February, 
1972 the said Poorani Ammal sold the 
three items of property purchased by her 
from the first respondent to the second 
respondent. Thereafter the second res- 
pondent filed a petition I.A. No. 206 of 
1972 praying that she may be impleaded 
as a party to the proceedings in the parti- 
tion suit and that she should he given an 
opportunity to work out her equities. 
The application was opposed hy the 
appellant as well as the first respondent. 
But, nevertheless, the learned Subordi- 
nate Judge allowed the petition and hence 
this appeal by the appellant. 


3. Mr. V. N. Krishna Rao, learned 
Counsel for the appellant contends that 
on accourit of the second respondent 
being a transferee from Poorani Ammal 
who is not 2 party to the suit and Foorani 
Ammal herself having purchased the 
three items of properties from the first 
respondent during the pendency of the 
suit, the second respondent is not entitled 
to ask for being impleaded a party in the 
suit and that as such the learned Subordi- 
nate Judge should not have allowed 
the petition I.A. No. 206 of 1972. There 
is considerable force in the contention of 
Mr. Krishna Rao in this behalf. Firstly, 
it has to he seen that the sale of the three 
items of suit properties were effected by 
the first respondent in favour of Poorani 
Ammal during the pendency of the suit, 
and as such the transfer will be affected 
by section 52 of the Transfer of Property 
Act. Apart from this, the sale in favour 
of the second respondent is subsequent to 
the passing of the preliminary decree. 
The second respondent would contend 
that by reason of Order 1, rule 10 or 
Order 22, rule 10, she is entitled to be 
made a party ta the proceedings. This 
contention of the second respondent 
cannot be sustained. By no stretch of 
imagination, can the second respondent 
contend that her presence is ahsolutely 
necessary for an effective adjudication and 
settlement of all the questions involved in 
the suit. It isneedless to say that the pre- 
sence of parties has got to be determined 
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with reference t> the rights of the parties 
as they existed on the date of the filing of 
the suit. Admittedly, neither the second 
respondent nor her predecessor-in-title 
had any interest in any item of the suit 
properties on the date the appellant filed 
the suit and as such there is no question 
of the presence of the second respondent, 
or Poorani Ammal being necessary in the 
suit for a complete and final adjudication 
and settlement of their rights and claims. 
It is therefore clear that the second res- 
pondent cannot base her claim under 
Order 1, rule 10, Civil Procedure Code, 
to be made a party to the suit. As 
regards Order 22, rule 10 that will be 
equally inapplicable to the case of the 
second respondent because what is con- 
templated under Order 22, rule 10 is a 
total assignment, creation or devalution 
of the entire interest of a party to the suit 
in favour of the party who wishes to brin 
himself on record as a party to the pend- 
ing proceedings. A conspectus of all the 
rules in Order 22 will show that the order 
predominantly deals with cases where 
there is change of status due to the totality 
of the interest of a party in pending suit 
passing on to another person or totally 
abating under certain circumstances., 
The provisions contained in rule 10 of 
the order are not meant to cover cases 
where only a fraction of the interest and 
not the totality of the interest of a party 
to the suit is transferred to another person 
during the pendency of the proceedings. 
The Privy Council has succinctly enunciat- 
ed the scope of Order 22, rule 10 in 
Maharaja Sir Manindra Chandra Nandi v. 
Ram Lal Bhagat! as follows : 


“ The order (Order 22, Civil Procedure 
Code) contemplates cases of devolution 
of interest from some original party to 
the suit, whether plaintif or defendant, 
upon someone else. The more ordi- 
nary cases are death, marriage, insol- 
vency, and then come the general 
provisions of rule 10 for all other cases, 
But they are all cases of devolution. 
There is, it should be noted in this rule, 
a significant change of language from 
that used in the earlier Code, where it is 
stated in section 372, as follows: ‘In 
other cases of assignment, creation or 
devolution of any interest pending the 


I, (1922) IL.L.R. 1 Pat. 581. 
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suit, the suit may, with the leave of the 
‘Court, given eithér with the consent of 
all parties or after service of notice in 
writing upon them, and hearing their 
‘objections; if any, be continued by or 
against the person to whom such interest 
has come either in addition to or in 
substitution for the person from whom 
it has passed, as the case may require’. 
_ The words ‘ in addition, to’ in the ear- 
lier Code have disappeared.” 


4. Apart from this, there is yet another 
valid reason for upholding the contention 
of the appellant that the second respon- 
‘dent is not entitled to be impleaded as 
party in the partition suit filed by the 
appellant. As has been already stated 
above, the second respondent was not 
directly a transferee from the first respon- 
dent but only.a transferee from the vendee 
lof the first respondent, and on account of 
\there being no nexus between the second 
respondent and the first respondent, the 
Jsecond, respondent cannot validly contend 
that she has acquired interest in the pro- 
jperty during. the pendency of the suit 
and as such, is entitled to be made a 
party. In Kutti Amma v. Rarunawan* 
Wallace, J., has held that ‘‘ The words 
assignment and creation indicate that it is 
the person suing that assigns and creates 
the interest which enables the assignee to 
continue the suit.” In Champa v. 
Sonabai® it has been held that “ A person 
who comes forward claiming as assignee 
must derive his right directly from the 
party to the suit or proceeding and not 
through an intermediary.” It is there- 
fore clear that on both the contentions 
urged by Mr. Krishna Rao, learned 
- Counsel for the appellant, the ordér of 
the learned Subordinate Judge must be 
held ‘clearly unsustainable. 


5. Learned Counsel for the second res- 
pondent, however contends'that the autho- 
rities quoted by the learned Subordinate 
Judge in his order lend support to the 
case of the second respondent and that as 
such the order should not be set aside. 
It is his further contention that the second 
respondent is merely seeking recogaition 
from the Court to be made a party in the 
suit and that the second respondent is not 
agitating in this petition her equitable 









1, 87 1.G, 402: A.T.R. 1925 Mad, 1166, 
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rights as a transferee and therefore the 
circumstances under which the - second 
respondent purchased the items of pro- 
perty viz., after the passing of the preli- 
minary decree need not be taken into 
consideration in these proceedings. I am 
afraid, that the contentions of the learned 
Counsel for the second respondent cannot 
prevail. All the authorities relied on by 
the learned Subordinate Judge in his 
order are clearly inapplicable to the facts 
of this case. Jadunath v. Parameswar’, 
the first case relied or by the learned 
Subordinate Judge related to a set of 
mortgagee decree-holders who raised cer- 
tain contentions against the final decree 
proceedings and which contentions were 
upheld by the Privy Council. Those 
mortgage decree-holders had been made 
parties to the suit soon after a preliminary 
decree was passed in the partition suit, 
and the principal controversy was whether 
those decree-holders were bound by the 
terms of the preliminary decree which 
was passed prior to their being brought 
on record. It was in that conspectus 
the Privy Council held that-a partition 
suit in which a preliminary decree had 
been passed. was still a pending suit and 
therefore the rights of parties -who are 
added after the preliminary decree, had 
to be adjusted at the time of the final 
decree. I fail to see how this decision 
can avail the second respondent when 
her application is not for adjustmint of 
rights but for being impleaded as a party 
to the suit to which relief she will not be 
entitled to either under Order 1, rule 10 
or Order 22, rule 10, Civil Procedure Code. 
The second case relied on by the learned 
Subordinate Judge viz., Ramaswami Chettiar 
v. Vellayappa Chettiar®, relates to an entirely 
different set of facts. That was a case 
where certain third parties alleged that 
there were large sums of trust funds which: 
had to be accounted for by the members 
of a joint family and therefore prayed for 
being impleaded in the partition suit 
under Order 1, rule 10 (2), Civil Proce- 
dure Code. Though the application was 
made after a preliminary decree had been 
passed and a Commissioner had been 
appointed ta take account, Eddy, J., 
allowed the application of the third parties 


I. 67 LA. 11: 
1940 P.G. 11. 

2, (1931) 60 M.L.J. 229 : ALR. 1931 Mad. 
357. 
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on the ground that if after accounts were 
taken the Commissioner found that there 
was.excess funds the same had to be dealt 
with by Court and that in those circum- 
stances the application of third parties 
for being impleaded in the suit had to be 
allowed. As I have already stated, the 
right which the second respondent wants 
to agitate after being made a party to the 
suit does not at all arise for consideration 
in the partition suit and especially as no 
such question existed for consideration 
when the suit was filed. For the fore- 
going reasons, the order of the learned 
Subordinate Judge cannot be held a legal- 
ly sustainable order. Consequently, the 
appeal succeeds and is allawed with costs. 


R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. S. Kailasam and S. Maha- 
rajan, FF. 


Thangarajan (Minor) by father and 
next friend T. V. Adhinarayana 
Chetty, No. A Block I Lane, Kasi- 
puram, Madras-13 Appellant 


U, 


Union of India represented by its 
Secretary, Defence Department Offi- 
cer in charge, I.N.S. Adyar c/o. Navy 
Office, Fort St. George, Madras-9 
Respondent. 


Constitution’ of India (1950), Article 300— 
Motor Accidents—Liability of State for tortious 
acts of its servants—Lorry betanging to Defence 
Department knocking down a boy—Claim for 
compensation—Lorry driven in exercise of 
sovereign function—State not liable for com- 
pensation. 


A military lorry belonging ta Defence 
Department was taking Carbondioxide 
gas from factory to the ship I.N.S. Jamuna 
and on the way knocked down a boy as a 
result of which he sustained serious 
injuries. He claimed compensation. 


Held: 
The liability of the State for the tortious 
act of its servants committed in discharge 





* A A.O. No, 297 of 1972. 
20th December 1973. 
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of sovereign functions is what it was before 
the Constitution came into force, as Parlia- 
ment has not enacted’ any law under 
Article 300 of the Constitution. |Para. 12.]: 


The evidence shows that the, lorry was: 
being driven in the exercise of sovereign 
functions. This finding would exclude 
the liability of the Union of India. 


|Para. 12.) 


It is cruel to tell the injured boy that he 
was not entitled to any relief as he had the 
privilege of being knocked down by a. 
lorry which was driven in exercise of 
sovereiga functions of the State. Gonsi- 
dering the circumstances of the case, the 
Court recommended to the Union Govern- 
ment to make an ex gratia payment of 
Rs. 10,00t to the injured boy. [Para. 17]. 


Cases referred to :— 


State of Rajasthan v.` Mst. -Vidyavathi, 
(1963) 1 S.C.J. 307: (1963) 1 M.L.J. 
(S.C.) 70 : (1963) 1 An.W.R. (S.C.) 70 : 
A.LR. 1962 S.C. 933 ; Kasturilal v. State 
of Uttar Pradesh, (1965) M.L.J. (Crl.). 
571: (1965) 2 An.W.R. (S.C.) = 
(1965) 2 M.L.J. (S.C.) 15: (1965) 2. 
S.C.J. 318: ALR. 1965 S.C. 1039 3. 
The Peninsular and Oriental Steam Naviga- 
tion Co. v. The Secretary of State for India, 
(1868-69) 5 Bom.H.G.R. 1; Madhava: 
Rao Scindia v. Union of India, (1971) 1 
$.G.J. 295 : (1961) 3 S.C.R. 9: ALR. 
1971 S.C. 530; Post-Master-General, Nagpur 
v. Radha Bai, 1969 S.C.D. 777; Superin- 
tendént and Legal Remembrancer, State of 
West Bengal v. Corporation of Calcutta, 
(1967) 2 S.C.R. 170: A.I.R. 1967 S.C.. 
997; Satya Wati Devt v, Union of India, | 
(1968) A.C.J. 119 ; Union ‘of India v. 
Sugrabai Abdul Majid, (1968) A.C.J. 252.. 


Appeal against the order of the Mator 
Accidents Claims Tribunal (Chief Judge, 
Court of Small Causes), Madras, dated. 
4th. February, 1972 and made in O.P. No.. 
442, of 1970. 


Sivamani, for Appellant. 
S. M. Ali Mohammed, for Respondent. 


The Court made the following : 


Orver.—The claimant in M.A.C.T.O.P: 
No. 442 of 1970 on the file of the Motor 
Accidents Claims Tribunal, Madras, is. 
the appellant before us. The appellant 
Minor Thdngarajan, aged about 10 years. 


11) THANGARAJAN 2. 
at the time of the accident was walking 
along Suryanarayana Chetty Road on 
14th May, 1970 at about 12 noon. The 
military lorry UD 40494 belonging to 
the Defence Department of the Union of 
India knocked Thangarajan as a result of 
which he sustained serious injuries. 
He claimed a compensation of Rs. 45,000. 


2. The Union of India represented by 
the Secretary, Defence Departmer t raised 
various defences. Firstly it was contend- 
ed that the accident was rot due to the 
rash or negligent driving on the part of 
the driver of the lorry and that it was due 
to the reckless crossing of the road by the 
petitioner Thangarajan. It was also 
cortended that the respondent, Union of 
India is not liable for the tortious act of 
its servant, ramely, the driver of the. 
lorry, committed in the ‘course’ of the 
exercise of its sovereign functions. 


3- The Tribunal found that the appel- 
lant sustained grievous injuries as a result 
of rash driving of the lorry by the driver. 
But it found that the Union of India is not 
vicariously liable for the tortious act of the 
driver of the lorry as the act was committ- 
ed in the course of exercise of sovereign 
functions. In the event of the defendant 
being held liable, the Tribunal fixed the 
the compensation payable to the appel- 
lant at Rs. 10,000. yo 


4. The evidence regarding the incident 
is given by the injured boy P.W. 2 and 
the head constable P.W. 5. P.W. 2 
would state that he was crossing the road 
to go to the other side and that at that 
time, the military lorry came at a high 
speed without sounding the horn and 
knocked him down. He denied the 
suggestion that a State Transport bus was. 
stationary at that time and he crossed the 
road behind that bus. The investigating 
Officer P.W. 5 went to the spot immedia- 
tely on, receipt of information and drew 
up the plan Exhibit P-2. The road was 
48 feet wide at that place and repairs 
were going on, on the road for a width of 
10 feet. P.W. 5 found tyre marks to a 
distance of about 20 feet. It is also in 
evidence that a part of the road was 
under repair and that only a single 
vehicle could pass along the unrepaired 
portion “of the road. From the fact that 
the road was under repair and that a 
single vehicle alone could pass along the 
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unrepaired portion, of the road and the- 
presence of skid marks to a distance of 
twenty feet, the Tribunal expressed the 
view that the driver -of the lorry was 
guilty of rash driving. As the road was. 
under repair, it was the duty of the driver- 
to have bestowed utmost caution while 
driving a vehicle and we feel that the- 
Tribunal was right in accepting the evi-- 
dence given by P.Ws. 2 and 5. The- 
driver of the lorry was not examined as. 
he was on duty and was not available. 


5- Regarding the compensation payable: 
to the appellant, if it was found that the- 
defendant was liable, the Tribunal fixed. 
it at Rs. 10,000. The injured boy was- 
in the hospital from 14th May, 1970 to- 
Ist October, 1970. He had very serious- 
injuries as spoken ta by P.W. 3. -There- 
was swelling “over the fore-head with. 
tenderness, abrasior over the entire 
abdomen dnd right side of chest with 
bleeding ; the skin and the sub-cutaneous. 
tissue of the whole of right thigh and right. 
gluteal region had been peeled off and 
the flap: attached along the’ addctuor- 
aspect of the right thigh with evidence 
of fracture of the right femur and muscles. 
exposed. There was an abrasion over- 
the outerside of left thigh and another- 
abrasion over the anterior of the right. 
cubital fossa and another abrasion over 
the back of right. popletal fossa. He was 
discharged on Ist October, 1970) -but 
again admitted and he underwent plastic 
surgery treatment and also skin grafting: 
operation of the right thigh at that time. 
Having regard to the very serious nature 
of injurious sustained by the appellant, 
the period of his stay in the hospital and 
the several operations he had to undergo, 
the Tribunal fixed a sum of Rs. 4,000: 
as compensation under the head of ‘ pain 
and suffering’. This amount is reason-- 
able and we do not see any ground to- 
interfere. 


6. According to the father of the boy, 
he had ta spend Rs. 4,300 towards the 
treatment of the boy. But he has nat 
produced any receipts. While observing: 
that P.W. 1 would have been put to 
considerable expenditure for conveyance, 
for purchase of nutritious food, milk, etc., 
the Tribunal allowed a sum of Rs. 1,000- 
under the head of ‘expenses for treat- 
ment’. Though the amount appears to- 
be on the low side as contended by the- 


, 


290 


earned Counsel for the appellant, we are 
not inclined to interfere. 


4. The third head was ‘compensation 
for permanent disability’. The boy. is 
not able to walk freely and the doctor has 
stated that the boy would have to be 
operated again to enable him to walk 
properly. The claimant is a young boy 
of 13 years and he would have to suffer 
permanent injury rignt through his life. 
‘Under this head, the Tribunal has award- 
ed a sum of Rs. 5,000. We feel that this 
is a proper compensation for the per- 
manent injury. In short, we agree with 
the Tribunal that a sum of Rs. 10,000 
would be the appropriate compensation 
if the appellant is entitled ta recover it 
from the respondent. 


8. The most ‘important question that 
arises for consideration in this case is 
whether the respondent who is the Union 
of India by the Secretary, Defence 
Department Commanding Officer I.N.S. 
Adyar is liable to pay any compensation. 
The plea that was taken is that the lorry 
-was driven in the course of exercise of 
sovereign functions of the respondent. 
“The circumstances under which the lorry 
was being driven are found in the evidence 
of R.W. 1 as well as in the entry Exhibit 
R. 1. R.W. 1 Lt. Viswanathan attached 
to the Navy Office stated that at the 
request of the ship I.N.S. Jamuna that 
-CO2 gas was required for the ship, the 
lorry was detailed for collection of CO2 
gas from M/s. South India Carbonic 
“Gas Industries Factory and that on the 
way from the port to the factory, the 
accident happened. ‘The entries in Exhi- 
ibit R-1 and the evidence of R.W. 1 make 
it clear that for the purpose of supplying 
‘CQ2 gas to I.N:S. Jamuna, the lorry was 
‘detailed to collect the gas from the factory 
and to deliver it to the ship and that during 
the trip, the accident occurred. It is 
not clear from the entries Exhibit R. 1 
and the evidence of R.W. 1 for what pur- 
pose CO2 gas was required for the ship. 
We can take it that the supply of gas was 
required for the purpose of the ship. 
From the evidence we are satisfied that 
the lorry was being driven far taking 
‘CO2 gas to the ship I.N.S. Jamuna. It 
is also seen that the driver of the lorry one 
Lukes belongs to the Defence Department 
and at the time of the trial of the petition, 
he was engaged in the forward area. It 
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is therefore clear that the lorry was driven 
for the purpose of supply of CO2 gas to 
the ship I.N.S. Jamuna: and this will 


amouni to defence purpose. 


9. The important question that arises 
for coasideration is whether under the 
circumstances the Defence Department 
is liable. The law on this question has 
been laid down by the Supreme Court 
in two decisions, namely, in State of 
Rajasthan v Mst. Vidyavathi} and Kastarilal 
v State of Uttar Pradesh?. The liability 
of the State for any tortious act committed 
by its servant while discharging a duty 
assigned to him by virtue of delegation of 
sovereiga power is historical in its evalua- 
tion. The East India Company which 
started as a trading concern acquired 
territories and started exercising soveriegn 
functions. When, the British Crown took 
over the administration of the territories 
administered by the East India Company, 
Goverament of India Act, 1858 was 
passed. The liability of the State being 
sued was embodied in sectior 65 of the 
Act. It provided that the Secretary of 
State in Council can be sued as it could 
be done against the said Company. 
Section 65 of the Government of 
India Act was re-enacted as section 32 


of the Government of India Act, 
1915 and as section 176 of the 
Government of India Act, 1935. In the 


Constitution, the corresponding provision 
is Article 300 (1). Article 300 (1) pravides 
that the Goverrment of India may 
be sued in relation to its affairs in the like 
cases as the Dominion of India, subject 
to any provisions which may be made 
by Act of Parliament. The Parlia- 
ment has not made any provision and 
therefore the question has to be deter- 


` mined as to whether the suit would be 


competent against the Dominion of India 
before the Constitution came into force. 
The classic decision on the subject is 
The Peninsular and Oriental Steam Naviga- 
tion Company v. The Secretary of State for 
India? rendered by Peacock, C.J. The 
facts of the case were that a servant of the 
plaintiffs was proceeding from Garden 





1. (1963) 1 S.C.J. 307 : (1963) 1 M.L.J. (S.C.) 
ge (1963) 1 An.W.R. (S.G.) 70: ALR. 1962 


«ü. 933. : 

2. (1965) 2 S.C.J. 318 : (1965) M.L.J. (Crl.) 
571 : A.LR. 1965 S.C, 1039. 

3. (1868-69) 5 Bom. H.C.R. App. 1. 
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Reach to Calcutta in a carriage drawn by 
a pair of horses belonging to the plaintiffs, 
-and driven bya coachman in their employ. 
While the coach was passing along Kidder- 
pore Dockyard which is a Government 
«dockyard of which the superintendent of 
“Marine is the head, certain workmen in 
“Government employ. who had been engag- 
-ed.in_ riveting a piece of iron funnel 
casing, weighing about three hundred 
-weight and being eight or nine feet long 
-and about two feet high, were ‘carrying 
the rod along the road. The men carry- 
ting the load were walking along the 
middle of the road. The coachman 
‘called out to warn the men who were 
-carrying the iron. The men attempted 
to get out of the way, those in front tried 
to go to the one side and those behind 
‘tried to ga to the ather. The consequence 
-of this was a loss of time, which brought 
the carriage close up ta them, before they 
had left the centre of the road. They got 
alarmed at the proximity of the carriage 
-and the horses and suddenly dropped the 
iron and ran away. The iron fell with a 
“great noise which startled the plaintiff’s 
horses which thereupon rushed forwards 
‘violently and fell on the iron resulting in 
“injuries to one horse. That the injuries 
to the horse were due ta the negligence of 
the defendant’s servants was not disputed 
‘before the learned Judge, and the case 
‘proceeded on that basis. The learned 
_Judge after elaborately considering several 
decisions referred to the commercial busi- 
ness indulged in by the Company and 
“observed that the commercial business 
‘was continued to be carried on by the 
‘Government. Rvferring to the Bengal 
‘Marine and the Bullock Train which were 
established by the East India Company 
-and continued by the Government for 
-conveyance by-sea, by river and by land 
not merely of public officers and of 
“Government stores, but also of private 
‘passengers and goods for hire, the learned 
Judge held that while indulging in such 
activities, the East India Company and 
‘the Government would be subject to the 
same liabilities as individuals. In this 
connection, the learned Judge observed 
-as follows :— 


“ We are of opinion that for accidents 
like this, if caused by the negligence of 
servants employed by Government, the 
East India Company would have been 
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liable, both before and after the 3rd and 
4th Wm. IV, c. 85 and that the same 
liability attaches to the Secretary of 
State in Council, who is liable to be 
sued for the purpose of obtaining satis- 
faction out of the revenues of India.” 


After stating the position which concerned 
with the activities of servants employed 
by the Government, the learned Judge 
proceeded to state the law as follows :— 


“ But where an act is done, or a con- 
tract is entered into, in the exercise of 
powers usually called sovereign powers, 
by which we mean powers which cannot 
be lawfully exercised except by a 
sovereign or private individual delegat- 
ed by a sovereign to exercise them, no 
action will lie.” 


10. In State of Rajasthan v. Mst. Vidya- 
vathit, the Supreme Court was consider- 
ing the case in which the driver of a jeep, 
owned and maintained by the State of 
Rajasthan for the official use of the Col- 
lector of a district, drove it rashly and 
negligently, while bringing it back from 
the workshop after repairs and knocked 
down a pedestrain and fatally injured him. 
The Court while holding that in so far 
as the Legislature has not enacted a law 
as contemplated in Article 300 (1) of the 
Constitution, it must be held that the 
law is what it has been ever since the time 
of the East India Company. The Court 
also recorded a finding that it has not 
been showed that “ the Rajasthan Union 
would not have been liable for the tor- . 
tious act of its employee in the circum- 
stances disclosed in the present case.” 
Certain observations were also made in 
the decision to the effect that when the 
rule of immunity in favour of the Crown, 
based on Common Law in the United 
Kingdom, has disappeared from the land 
of its birth, there is no legal warrant for 
holding that it has any. validity in this 
country, particularly after the Constitu- - 
tion. This particular passage would indi- 
cate that the Supreme Court was of the 
view that the immunity from liability of 
the State for tortious act committed by its 
servant when exercising sovereign powers 
delegated to it cannot be sustained. But 
as pointed out already in conclusion, the 
Supreme Court expressed the view that 


I, (1963) 1 S.C.J. 307 : A.I.R. 1962 S.G. 933. 
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in the absence of a law being enacted by 
the Government under Article’300 (1) 
of. the Constitution, the law in force en- 
forced today is the law that was in force 
ever since thé’ days of the East India 
Company. 7 ae 

11. In the later decision in Kasturilal v. 
State of Uitar Pradesh*, the Supreme’ Court 
clarified the position.’ It elaborately con- 
sidered the decision in ‘State of Rajasthan 
v. Mst. Vidyavathi® and explained what it 
purported to lay down as the law. It 
formulated the position of law thus :— 


“If a tortious act is committed by. a 

public servant and it gives rise to a claim 

` for damages, the question to ask is: 

was the tortious act committed by the 

public servant in discharge of statutory 

functions which are -referable to; and 

_ ultimately based on, the delegation of 

the sovereiga powers of the State. to 

. such public.servant ? If the answer is 

in the affirmative, the action for 

` damages for loss caused by such tortious 

act will not lie. On the other hand, if 

the tortious act has been committed’ by 

` a public servant in discharge ‘of duties 

assigned to him not by virtue of the dele- 

gation of any sovereign power, an 
action for damages would lie.’” 


The Supreme Court pointed out that on 
the facts of the decision in State of Rajasthan 
v. Mst.' Vidyavathi® it cannot be said that 
the driver while driving the jeep from the 
workshop ta’ the Caollector’s residence 
was employed on a task or an undertaking 
which can be said to be referable to, or 
ultimately based on. the delegation of 
sovereign or governmental powers of the 
State, and that the negligent act in driving. 
the jeep car from the workshop to the 
Collector’s residence -cannot claim im- 
munity. The Supreme Court observed :— 


“In fact, the employment of a driver 
to drive the jeep car for the use of a civil 
servant is itself an activity which is not 
connected ‘in any manner with the 
sovereign power af the State at. all. 
That is the basis on which the decision 
must be deemed to have been founded ; 
and it is the basis which is absent in 
the case before ‘us.” i 
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The Supreme Court further held that the 
act of negligence committed by the police 
officers (in that-case) while dealing: with 
the property of the plaintiff which they- 
had seized was in exercise of their statu- 
tory powers and that the power .to arrest: 
a person, to search him, and ta seize pro-- 
perty found with him, are’ powers con- 
ferred on ‘the specified officers by statute 
and in the last analysis; they are powers. 
which can be properly characterised as 
sovereign powers. 


12. (On an.analysis of the two decisions}; 
of the Supreme Court cited supra, it isi! 
clear that the liability of the State for the}; 
tortious act of its servants committed in}, 
discharge of sovereign functions is’ what|’ 
it was before the Constitution came ‘into}! 
force, as the Parliament has not enacted] 
any law under Article 300 of the Consti-[; 
tution. We have already held that thel; 
driver of the lorry was himself a defence 

personnel and was driving the -lorry for 

taking CO2 gas from the factory to -the 

ship I.N.S. Jamuna and on the way-the | 
accident has happened. On the evidence}; 
on record, we cannot resist the conclusion]; 
that the lorry was being driven in the} 
exercise of sovereign functions. This 

finding would exclude the liability of the 

defendant and the appeal will have to be: ` 
dismissed. ; 


13. A Division Bench judgment of this: 
Court in S.A. No. 779 of 1967 was brought: 
ta our notice. In that case, the question 
that arose for consideration was whether 
a suit against the Government for reco- 
very of damages for malicious prosecution 
and for recovery of the value of the crop- 
alleged to have been stolen is maintain-- 
able. It was held, that the suit was 
maintainable and the law as laid dawn by 
the Supreme Court in State of Rajasthan v.. 
Mst. Vidyavathi1 should be preferred to 
the law laid down in Kasturilal v. State of 
Uttar Pradesh®. Jn coming to this conclu-- 
sion, the Bench of this Court relied on a 
certain passage in The Peninsular and 
Oriental Steam Navigation Company v. The 
Secretary of State. for India®. ‘This passage 
in the judgment commencing from “‘ we 
are of opinion that for accidents like this. 


1. (1963) 1 S.G.J. 307: A.LR. 1962 S.C, 939. 
2, (1965) 2 S.G.J. 318 : ALR. 1965 S.C. 1039. 
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wats Medea out of the revenues of India? 
occurs when it reférs ta.the,case before 
it, namely, a case of tortious act commit- 
ted by a Government ,servant indulging 
in commercial activity of the Gavernment 
and mot a sovereign activity. "The Bench 
«of this Court also proceeded to observe 
that. Peacock, C.J., proceeded. with the 
-further question “which is outside the 
-scope -of the’ reference.” With -respect, 
-we dre: unable ta.-treat the views of the 
fearned Judge - as mere `` obiter-dicia. 
‘The learned Chief Justice after having 
stated the law regarding tortious acts: of 
-Government servants employed in com- 
-mercial activities, proceeded -to deal with 
‘the liability of the State in respect- of 
tortious acts committed by persons engag- 
ved in sovereign activities. We are equally 
-unable to subscribe to the view of the 
Bench of this Court that Gajendragadkar, 
C.J., in Kasturilal v. State of Uttar Pradesh! 
‘followed the second part of the judgment of 
Peacock, C.J., in The Peninsular and Oriental 
Steam Navigation Company v. The Secretary 
of State for India? -whilé referring to ‘the 
«decision in State of Rajasthan v.- Mst. Vidya- 
vathi®, We would normally have bees 
obliged to refer the matter ta a Full Beach 
as we are not in agreemeit with the view 
taken by the Beach of this Court, if the 
-questio. had not been concluded ‘by the 
Supreme Court. Tine view of the Bench 
of this Court is not good law, since the 
later Supreme Court decision has clearly 
explained its- earlier decision and laid 
adown the law.: A later decision, especial: 
ly when it explains an earlier decision, is 
‘the law to be followed. The Bench of 
this Court also referred to the decisions 
in Madhava Rao Scindia v. Union of Indiat 
and Postmaster-General, Nagpur v. Radha 
Bai® and concluded that the view express- 
ed in the earlier decision in State of Rajas- 
than v. Mst. Vidyawati® has been approved 
in these two decisions. We doa not see 
any basis for this view. Tne passage 
referred ta by the Bench of this Court in 
Madhava Rao Scindia v. Union of Indiat 
occurs at page 620 in paragraph 276. 
“The Court was dealing with the powers 
of the President under Article 366 (22) 





1, (1965) M.L.J. (Crl.) 571 : (1965) 2 S.C.J. 
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of the Constitution. . The Court, observed 
that the legal sovereigaty in this country 


yyested with the Constitution and the- 


political sovereigaty was with the people 
of the country, and the executive possessed 
‘na sovereignty and that there was no 
analogy between the President and the 
‘British Crown as: the President is .the 
-creature of the Constitution ; but’ pro- 
ceeded to add that the President can only 
act in accordance with the Constitution. 
The question therefore as to the liability 
for the tortious act of.a Government ser- 
vant in. the exercise of sovereign power is 
governed solely .by. the provisions of the 
Constitution in Article 300 (1). 


14. In Postmaster-General, Nagpur v. Radha 
Bai? referred to in the Division Bench 
judgment of this Court, the Postmaster- 
General was the appellant in the appeal 
against the order of, the Bombay High 
Court holding that the Union of India 
was responsible in a case in ‘which the 
driver of a rickshaw was killed due ta the 
negligence of the driver of the truck 
belorgiig to the postal department. On 
the facts of the case, the High Court re- 
pelled the argument of the department 
that the Union of India was.not responsi- 
ble for the tortious act committed by its 
servants. On appeal before the Supreme 
Court, the Counsel for the postal depart- 
‘meat stated’ before the Court that-in view 
cof the decisions of the Supreme Court in 
Stperintendent and Legal Remembrancer, State 
‘of West Bengal v. Corporation of Calcutta? 
and State of Rajasthan v. Mst. Vidyavathi® 
he was not in a position to press-thé appeal: 
The decision in Kasturi Lal v. State of 
-Uttar Pradésht was not even mentioned. 
‘The appeal was dismissed as not pressed. 
Under the circumstances, the decision ‘in 
Postmaster-General, Nagpur v. Radha Bait 
-cannot be taken as one following thé deci- 
sion in State of Rajasthan v. Mst. Vidyavathi3 
in preference to the decision in Kasturi ‘Lal 
V: State of Uttar.Pradesh*. As the ‘Division 
Bench decision of this Court, cited:supra, 
is not in accordance with the decision of 
the Supreme Court in Kasturi Lal’ v. 
State of Uttar Pradesh* and as none of the 
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} $ 
of the-later decisions of the Supreme Court 
has in any way doubted the’ correctness 
of the decision in Kasturi Lal v. State of 
Uttar Pradesh}, the view of the Division 
Bench of this Court is unsupportable ia 
law and cannot be treated as a precedent. 


a5. After the hearing was concluded and 
the judgment was reserved,learned Coua- 
sel for the appellant requested that the 


case may be posted for further hearing as , 


he had failed ta bring to the notice of this 
Court two decisions which he considered 
relevant and not cited during the hearing. 


The appeal was again’ taken up and: 


two decisions in Satyavathi Devi v. 
Union of India?, end Union of India v. 

_ Sugrabai Abdul Majid? were cited befo-e 
us. In Satyavati Devi v. Union of India®, 
an Air Force vehicle at the time of the 
accident was carrying a hockey team. 
In repelling the contention that the State 
was not liable as the truck which caused 
the accident was carrying a hockey team 
for the purpose of physical exercise by the 
Air Forcemen, the Court ‘held that‘carry- 
ing a hockey ‘team to play a match can 
by no process .of extension. be termed as 
exercise of sovereign -powers. On the 
facts of the case, the Court distinguished 
the decision in’ Rasturi ‘Lal v. State of 
Utiar Pradesh’, 


16. In Union of India v. Sugrabai Abdul 
Majid®, a Military truck knocked down a 
cyclist while it was engaged in carrying a 
machine meant for training military 
officers. ` On the facts of the case, the 


Bombay High Court held that it cannot ` 


be said that the driver was acting in exer- 
cise of any delegated sovereign: power of 
the State and therefore the State was liable 
to pay compensation.. As pointed out 
by the learned Judges who decided the 
case that although the principles which 
determine the immunity ‘of the State in 
respect of torts committed by its servants 
during the course of their duty can now 
be taken as well settled by the decision in 
Kasturi Lal v. State of Uttar Pradesh! it is 
by no means'easy to supply the principle 
to particular cases. We respectfully agree 
with the above observations of the Bom- 
bay High-Court: 
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by the Bombay High: Court and: -the 
Delhi High: Court were on the facts of the 
particular case, and do not help us to 


‘decide the case before us: 


17. We would like to-refer to the strong: 
plea made by the Supreme Court for the 
enactment of a legislation to regulate 
ard control the claim of the State for- 
immunity. This immunity has become 
a historical anachronism. . In England,. 
they have gone back on the maxim that: 


“The King can commit no. wrong” 


and the doctrine of ‘immunity of the: 
State which had been borrowed by India- 
from England is no longer in existence in. 
England as it has been substantially- 
modified by the Crown Proceedings Act,. 
1947. As pointed out by ‘the Supreme: 
Court in State of Rajasthan v. Mst. Vidya- 
vathit. there is hardly, any justification 
for the State to claim immunity especially- 
after India has become a democratic. 
republic and a Constitution had been 
enacted. It is cruel to tell the injure 
boy who has suffered grievous injuries} 
and was in hospital for over six months} 
incurring considerable ‘expenditure an 
been permanently incapacitated that: he 
is not entitled to any relief as he had the}: 
privilege of being knocked down by. 
lorry which was driven in exercise off 
sovereign functions of the State.. Con- 
sidering the circumstances of this case, 
we would strongly recommend to the 
Union Government to make ar ex gratia: 
payment of Rs. 10 2000, ta the appellant} 
herein. 











18. In the result, the ai is dismissed.. 


“There will be no order as to. costs. 


S.J.- Appeal dismissed. 


-The decisions rendered 2. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. l 


Present :—T. Ramaprasade Rao and S. 
Natarajan, FF. : 


T. v. Velmurugay ya Pillai and others 
y .. Appellants* 


U. 


K. V. Lakshmana Perumal 
Respondents, 


Hindu Succession Act (XXX of 1956), section 
14 (1) and (2)—Property got by a female 
under partition in lieu of maintenance— Whether 
enlarged. f 


Section 14 (1) of tke Hindu Succession 
Act deals only witk. property possessed by 
a female Hindu whether acquired before 
or after the commencement of the Act 
and such property shall be held by her as 
full owner thereof and not as a limited 
owner. The circumstances contemplated 
in sub-section (1) of section 14 of the 
Act are totally different from these 
contemplated in sub-section (2). The 
source of title under which the interest 
is created in a female owner becomes im- 
portant. If the foundation of title makes 
it clear that the female heir is ta get a 
restricted estate, then the doctrine of 
enlargement contained in section 14 (1) 
js not automatically invoked. If the 
source of title creates only a restricted 
estate in the female heir the rule of en- 
largement contained in sub-section (1) 
af section 14 would be completely out of 
consideration. [Para. 8.] 


In the instant case, since the female got 


only a limited interest in lieu of her main- , 


tenance section 14 (2) and not section 
14 (1) will apply. [Para. 8.] 


Cases: referred to : 


Gurunadham Ghetti v. Navaneethamma, (1967) 
1 M.LJ. 454: 80 L.W. 253 : ALR. 
1967 Mad. 429; Santhanam v. Subramania, 
I.L.R. (1967) 1 Mad. 68. 


Appeal against the decree of the Court 
of the Subordinate Judge, Tirunelveli, 
dated 30th March, 1968 in O.S. No. 122 
of 1966. i 





* Appal No, 464 of 1968. 2cth December, I 973. 
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S. Ramalingam, for Appellant. 


D. Ramaswami Iyengar and Krishnamachary,. 
for Respondent. 


ae Judgment of the Court was delivered’ 
y š 


Ramaprasada Rao, J.—Late Velayutham: 
Pillai had three sons, T. V. Velmurugiah 

Pillai, the first defendant, K. V. 

Lakshmanaperumal, the plaintiff, and 
Ramasubramaniam, the last two being- 
admittedly twins, Velayutham Pillai died 

in the year 1930 leaving behind him his. 
wife Gomathiammal and daughter Shan- 
mughathammal besides his three sons of 
whom two were minors. - After his death,, 
under the original of Exhibit A-1, dated. 
24th December, 1942 a partition was; 
effected as between the defendant, the- 

plaintif and the said Ramasubramaniam, ` 
the latter two as minors being represented. 
by their mother and natural guardian. 
Gomathiammal. We may at once record. 
that on the date when Velayutham died. 
in 1930, Gomathiammal, as widow, had. 
only a right of maintenance from the 
joint family properties. Under the parti-- 
tion deed Exhibit A-1 certain properties. 
were earmarked in lieu of maintenance- 
of their mother Gomathiammal and it. 
was also agreed that after the death of 
Gomathiammal, one of the properties,. 
which is the suit property, mentioned. 
therein, was to be divided equally between 

the plaintiff and the first defendant and; 
in consideration thereof, Ramasubra~ 
maniam should be given owelty to equalise- 
his share. The plaintiff’s case is that the- 
said partition was given effect to and was: 
acted upon. Gomathi Ammal died on. 
14th August, 1966. The case of the 

plaintiff is that he spent for her protract-- 
ed, illness as also for her funeral expenses. 

After the death of Gomathiammal, find-.. 
ing that the first defendant was attempt-- 
img ta set up an exclusive title to the suit- 
property, the plaintiff came to Court, 
after issuing the suit notice Exhibit A-32, 

dated 26th September, 1966, demanding- 
partition, with the present suit seeking: 
for a partition and separate possession of 

his half share in the suit house in accor-.- 
dance with the terms of Exhibit A-1. 

The first defendant raised a very curious. 
contention. According to him, the plain-- 
tif and his twin brother Ramasubra- 

mariam, were majors at the time when. 


296 


Exhibit A-1 was entered into and, there- 
‘fore, the entire arrangement by which the 
“partition was effected is ab initzo void. -His 
‘second contention was that the plaintiff, 
‘subsequent to the partition as above, 
“went in adoption to another family- and, 
itherefore, disentitled himself to claim a 
share in ‘the suit house.. The third con- 
‘tention of his was that certain properties, 
‘which ought to have been brought into 
‘the Katchpot for the purpose of partition 
‘between ‘himself: and the plaintiff not 
‘having been so brought into it by the 
‘plaintiff and deliberately avoided, the suit 
as bad for. partial partition. One other 
contention’ was also raised that Gomathi- 
-ammal secured an interest under the 
partition deed Exhibit A-1, which interest 
was enlarged by the Hindu Succession 
Act of 1956, and that, therefore, section 
14 (1) of the Act would apply and not 
‘section 14 (2) therein. Lastly, a claim 
-was made by the first defendant that he 
‘spent certain amounts: towards the medi- 
cal treatment and funeral expenses of his 
mother and that in any event’ he should 
be reimbursed by the plaintiff ta which the 
plaintiff also made a counter claim stating 
that he equally, ifnot more, spent, towards 
such medical and funeral expenses. 


2. Defendants 2 to 6 have been added 
as party defendants to the action as sons 
of the first defendant and they adopted the 
written- statement of the first defendant; 
Apart from sailing with their father, 
defendants 2 to 6 raised an additional 
‘ground of defence to the effect that Exhibit 
A-1 was signed by their father under the 
influence of his mother and their uncle, 
‘the husband of Shanmugathammal., 


3- On these contentions, the following 
issues and the additional i issue were raised 
‘by. the defendants: 


1. Whether the partition deed is invalid 
in law and plaintif cannot claim. any 

‘ right in. the suit property on the basis of 
-the partition deed ? - 


‘2. Whether ‘the ‘plaintiff cannot claim 
any right in the suit property, in view of 
‘his adoption in -another family ? 


3. Whether the defendant is liable to 
„account ? 


4. To what relief, if any, is the. plaintif 
-cntitled ? 


` 
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„Additional issues were juned on [st 
“December, 1967 : 


1. Whether the first. defendant spent 
amounts for the medical treatment and 
funéral of his mother ? 


-2. ` Whether the first defendant is entitled 


to the counter-claim ?. 


Additional issued framed. on grd February, 
1968 were : 


1: -Whether the suit is bad for partial 


‘partition ? 


"2. Whether the plaintiff is entitled to 
.the amount claimed in the reply 4 state- 


ment ? 


4. On all the issues the defendants failed 
and even the plaintif could not succeed 
in his counter claim in the sum of Rs. 
1,400 said to have been spent by him 
towards the medical and funeral expenses 
of his mother. The aggrieved defendants 
are the appellants before us. The same 
contentions raised before the learned 
Subordinate Judge are repeated before 
us. 


Be in so faa as the aan of the 
‘defendants that the partition deed is 
invalid in the eye of law, since the plaintiff 


‘and Ramasubramaniam were majors on 


the date when Exhibit A-1 was entered 
into and were not minors as alleged in 
the partition deed, the Court below fowid 
that they were minors. > This fiading was 


‘rendered on, the basis of Exhibit A-2 and 


A-67, which are birth extracts of the 
plair wg and his twin brother Ramasubra- 
maniam, There is no evidence contra let 
in, by the first defendant to sustain his 


‘case that there is any imipropriety or 


irregularity in the recitals made in Exhibit 
We, therefore accept that Exhibit 
A-1 does not suffer from any infirmity as 
alleged by the defendants-appellants. 


6. Regarding the contentio. whether 
the first defeadant was unduly influenced 
by his mother or his brother-in-law, when 
he‘entered into the partition deed Exhibit 
A-1, the lower Court rig tly did not accept 
the >case of defendants, who besides 
stating- the same, cid not adduce any 
We find, there- 
fore, that Exhibit A-1 is not bad ‘for the 
reason that the first defendant was com- 
pulsorily, made a party to it, he having 


a1) 


s e iah S 


Deen unduly influenced 
‘or his brother-in-law. i 


~ze The next question is’ whether the 
‘plaintiff has no riglit to seek for a parti- 
tion of the suit property in view of his 
-adoption to another family. That the 
plaintiff was adopted is not in dispute. 
-But the question is, whether the pre-exist- 
‘ing right, which a member of the co- 
parcenary has secured prior to his being 
-adopted to another family, would be 
-divested by the supervening event of 
-adoption. On the date when the plain- 
tiff was adopted, he had already secured 
-a vested right to secure a half share in the 
‘Suit property. But his right’ to obtain 
‘possession thereof was only postponed till 
the life time of his mother Gomathiammal. 
The supervening ‘circumstance of his 
“being taken away in adoption in another 
‘family cannot divest such a right which 
‘has become irrevocable in the eye of law 
and which is in accordance with the per- 
sonal law of the party. No authority has 
‘been placed before us ta substantiate this 
«contention. The lower Court, therefore, 
wightly agreed with the plaintiff and dis- 
~-countenanced the contention of the first 
-defendant that by reason of the adoption 
«of the plaintiff to another family, he lost 
his right to demand a partition and sepa- 
rate possession of the suit property, which 
-admittedly he. obtained’ under Exhibit 
` .A-1. and to which the first defendant was 
-also a willing party. 


by his mother 


8. The third contention of the first 
-defendant was that the life interest given 
‘ta Gomathiammal under Exhibit A-1, 
-automatically enlarged itself into full- 
fledged proprietary interest under section 
14 (1) of the Hindu Succession Act and 
‘that, therefore, the partition claimed: by 
: the plaintiff as if it is partible property and 
-as if it is divisible under section 14 (2) 
-of the Act, is not maintainable. The 
rtrial Court noticed that the recitals in 
the partition deed were to the effect that 
~Gomathiammal should enjoy the suit 
house ard other properties mentioned 
therein for heal without powers of 
-alienation. It was also mentioned ex- 
-pressly that the first defendant should 
«take the western half of the-suit property 
-and the plaintiff should take the eastern 
-half. We have already referred to the 
, fact that a sum of Rs. 700 was payable 
zby each of. the brothers’ as owelty to 
38 
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Ramasubramaniam. After noticing such 
features in Exhibit A-1, the learned, trial 
Judge went into the question as to what 
was the nature af the interest which 
Gomathiammal secured under the parti- 
tion deed Exhibit A-1. The right, which 
Gomathiamrhal, secured under the parti- 
tion deed was only declaratory im nature 
in the sense that it gave her a right to 
enjoy certain properties of the family for 
life in lieu of her maintenance. In 
Gurunadham Ghetti v. Navaneethamma $ 
Natesan, J., said: ; 


“For sub-section ( 2) of section 14 to 
apply it is an essential condition that the 


. Instrument which limits or restricts the 


estate should itself be, the source of 
foundation of the female’s title ta the 
property...... A right of, maintenance, 
even if charged over a speci- 
fied property, does not by itself amount 
to a transfer of the property but only 
creates a right of payment over the 
property.” ; 


To the-same effect is another decision of 
our Court in Santhanam v. Subramania?, 
Veeraswami, J., as he then was, explained 
the scope and effect of a maintenance 
grant given to a female Hindu at’ or 
about the time of partition or a family 
arrangement. The learned Judge said 
that it was not possible to accept the 
contention that when a female Hindu 
was giver property in lieu of maintenance, 
it .was merely declaratory of her pre- 
existing right and right to maintenance, 
was an abstract right which-was in the 
nature of. spes successionis ; in no sense 
could such a right-be described as a right 
to or in property. Under section 14 (2) 
of the Hindu Succession Act, if the founda- 
tion of title makes it clear that’ the female 
heir is ta get a restricted estate in such 
property, then the doctrine of enlarge- 
ment contained in sub-section (1). to 
section 14 of the Act is nat automatically 


invoked to consider whether the property 
held by a female owner on, the appro- 


priate date under the Succession Act is 
enlarged or restricted by the instrument, 
(the deed of gift or the testamentary instru- 
ment or an award as the case may be) 
whereunder the female heir secures an 
Åm 
x, (1967) 1 M.L.J. :80 L.W, : A.I. 
aus x98?) y J. 454 : 80 L.W. 253 : ALR. 
2. I:L.R. (1967) ! Mad. 68. 
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interest in the property and. which is the 
sole guide for interpretation. If the text 
of the said source of title creates only a 
restricted ‘estate in the female heir in such 
property, then the rule of enlargement 
contained in sub-section (1) of section 14 
would be completely out of consideration. 
Section 14 (1) of the Act deals only with 
property possessed by a female Hindu 
whether acquired before or after the com- 
mencement of this Act and such property 
skall be held by her as full owner thereof 
and not as a limited owner. The cir- 
cumstances contemplated in sub-section 
(1) of section 14 of the Act are totally 
different from those contemplated in sub- 
section (2) of section 14 of the Act. It is 
in this context that the source of title 
under which the interest is created in a 
female owner becomes important. In the 
` jinstant case under Extibit A-1 Gomathi- 
ammal got only a limited interest and 
thereby a restricted estate in tke kouse. 
By reason of sub-section (2) òf section 14, 
this cannot be enlarged under section 14 
(1) of the Act. The learaed Subordinate 
Judge, therefore, rightly accepted the 
contention of the respondent that in the 
instant case section 14 (2) of the Act is 
the proper provision of law to be applied 
and not section 14 (1) of the Act as con- 
tended by the first defendant. 


g. The other contention raised by the 
first defendant was that in any event he 
should be reimbursed for all the amaunts 
he spent towards the medical and funeral 
expenses of his mother. This was equally 
counter-claimed by the’ plaintiff, who in 
turn projected the case that he spent such 
amounts by himself. Both the claims 
made by the plaintiff and the first defen- 
dant were negatived by the Court below, 
which on hearing the parties, was satis- 
fied that no one of them was entitled 
to any reimbursement as claimed. The 
trial Court-was right in having referred to 
the partition deed whereunder the first 
defendant and the plaintiff took over the 
responsibility equally to spend for - the 
medical and funeral expenses of their 
mother. “According -to the learned Sub- 
ordinate Judge no case has been made out 
by either of the parties as against the 
ather for the claim as put forward res- 
pectively by them in their pleadings and 
in the course of the hearing. 
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10. Regarding the claim of the defen- 
dants that the suit is bad for partial 
partition, we are constraiied to state-that 
the first defendant was ever anxious to 
noi-suit the plaiıti on this ground 
and he has no reliable data ta state that 
the suit is bad for non-inclusior of other 
partible items. As a matter of fact the 
first defendant in his anxiety to non-suit 
the plaintiff has soug’t to claim an interest 
in properties in which the female was at 
no time interested. The property des- 


_cribed in Schedule V ix the written state- 


ment was under Ex ibit A-41, dated 24th 
December, 1942 gifted away to Velayu- 
tham Pillai’s daug™.ter Shamugathammal. 
The first defendant is seekiig ta bring 
that property once again to the hotch-pot. 
This was rightly negatived by the Court 
below. Again the properties described 
in schedules to the written statement were 
long before endowed to the charities to 
the knowledge of the first defendant him- 
self ; but yet he would seek for a partition. 
of those properties and claim that the- 
suit is one for partial partition, This: 
contention was again negatived, rightly: 


11 Regarding the properties in schedules 
2 and 4 they are “Muttram’ water pump: 
and pathway etc., which were kept ad- 
mittedly in common enjoyment of the 
family members. It is not kiown as to 
why the first defendant is trying to re- 
open the closed partition and ask for 
partition of properties such as path-way,. 
water-pump, etc. Excepting: to spite the 
plaintiff, there is no substance in this part 
of the defence. Some other items, which 
the parties do not own at all, are said to. 
be the properties of the family and not 
brought for the purpose of partition.. 
This again is a defence put forward by the 
first defendant without any propriety 
whatsoever, Having considered the 
nature of the evidence let in and 
exaggerated nature of the claim, the triali 
Court rightly held that the suit is not bad. 
for partial partition. 


12. Lastly, defendants 2 to 6 though not 
through their father but by themselves, 
would pretend that Exhibit A-1, dated. 
24th December, 1942 was a deed ‘of 
partition brought about by undue in- 
fluence-of his (1st defendant) mother and. 
her paternal aunt’s husband. -This de-. 
fence comes with ill-grace from. defen- 


1i] 


dants 2 to 6 when the first defendant him- 
self is silent about it. Or: all the materials, 
therefore, the Court below found against 
the first defendant. We, after deep con- 
sideration and after hearing the learred 
Counsel for the plaintiff, have no hesita- 
tion in reiterating the findings rendered 
by the trial Court in favour of the respon- 
dent. The appeal, therefore fails and: is 
dismissed. There will be no order as to 
costs, - 


R.S. Appeal dismissed. 


— 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction.) 


Present :—P. S. Kailasam. and S, Maha 


rajan, Ff. x ; 


The Union of India owning the South 
© Eastern Railway, represented by 
General Manager, Calcutta - and 
another Appellants* 


U. 


S. Sonraj, represented by his power- 
of-Attorney Agent, Shah Sukraj, 
Poonamchand e. Respondent. 


Indian Railways Act (IX of 1890), before 
amendment by Act (IX of. 1961), sections 72 
and 75— Scope of protection under section 75— 
Liability- of Railway for short-delivery of 
part of the goods consigned—Whaen arises. 


Under section 72 of the Railways Act the 
responsibility of the Railway administra- 
tion for the loss, destruction or deteriora- 
tion of animals or goods delivered to the 
administration to be carried by railway 
shall, subject to the other provisions of 
the Act, be that of a bailee under sections 
151, 152 and 161 of the Indian Contract 
Act, : (IX of 1872). The  Rail-way 
is responsible as a ‘bailee for the loss, 
destruction or deterioration of the goods 
delivered to it. .- [ Para. 8.] 


Section 75 of the Railways Act draws. a 
clear distinction between: “ articles? and 
“ parcel” or “ package ”’.. ‘When articles 
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‘ UNION OF INDIA V. SONRAJ (Kailasam, F.) 


29 


t 


required to be declared under the second 
schedule are not properly declared, the 
protection afforded by the section..to the 
Railway is for the loss, destruction or 
deterioration of the parcel or package. 
The protection is not confined oily to the 
articles required to be declared. . It 
extends to the. whole of the parcel or 
package. [ Para. 10.} 


The protection afforded under section 75 
would cover ever a partial loss of the 


parcel or package. |Para. 14.}- 
Cases referred to — 


Pundlik Udaji Jadhav v. S. M. Railway Com- 
pany, (1909) I.L.R. 33 Bom. 703 : 3 I.C. 
96:-; Union of India v, Fatmalf 
Sukantaj, (1971) 2 M.L.J.-2573 Great 
Indian Peninsular Railway v. Sham Manohar, 
(1912) LL.R. 34 All. 422; Eastern Indiar 
Railway Company v. Chenga Kian, ( 1915) 28 
I.C. 245 ; Eagle Star Insurance Company v. 
Moolchand, (1965) 2 M.L. J. 460. i 


Appeal inder'clause 15 of the Letters 
Patent agiinst the ‘order of the Hon” 
ble Mr. Justice Ve-katadri, dated 19th. 
January, 1968 ad made in S.A. No. 1931 
of 1963 preferred to-the High Court 
against the decree of the City Civil Court 
(Additional Judgs), Madras, aid passed. 
in A.S. No, 233 of 1961 (O.S. No. 1712 
of 1956 City Civil Court (IVth Assistant 
Judg:), Madras). _ i 


P. S. Srisailam, for Appellants. 

P. V. Subramaniam, for Respondent.- 

ae Judgment of the Court was delivered 
y 


Kailasam, J.—The Union of India owning 
the South Eastern ‘Railway, represented 
by the General Manager, Calcutta, is the 
appellant before us. Tne respæident filed. 
the suit in the City Civil.Court, Madras, 
for the recovery of a sum of Rs. 3,268-5-4. 
betig the value of goods entrusted ta the: 
Railways for carriage and not delivered 
to him. The. case of the plaintif was 
that on Ist August, 1955, the plaintiff 
cousigied one case contaiiiig perfumes, 
nibs, pencils and other items of Stationery 
of the value of Rs..3,861-2-0 from Madras 
to ‘Howrah . by. passenger - train, > The 
Consig:ument was accepted: by the Southern 
Railway. to. be carried -at Railways’ -risk. 
The goods arrived at Howrah on or about 
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12th August, 1955. When the plaintiff - 


went .ta take delivery of the goods, he 
found two planks of the wooden case 
broken. He demanded open delivery 
which was accordingly given. It was 
found that the goods mentioned in the 
schedule to the plaint of the value of 
. Rs. 3,068-5-4 were short. A certificate 
of shortage was given. Thereupon the 
plaintiff laid the claim. 


@. Various defences were raised by the 
defendant. We are not concemed with 
all of them, except the question whether 
the appellant - Railways are entitled to 
claim immunity under section 75 of the 
Indian Railways Act (IX of 1890), in 
that the articles that fell under the second 
Schedule ta the Act were not declared by 
the plaintiff when the parcel was des- 
patched by the Railway. 


3. The trial Court found that section 75 
of the Act did not apply to the facts of 
the case and that therefore the Railway 
‘was not entitled’ to protection. Accord- 
ing to the trial Judge the Railway had not 
succeeded in proving that the missing 
articles had been lost and that therefore 
they could not claim protection under 
section 75 of the Act.. 


4. On appeal by the Railway, the lower 
Appellate Court, held, on the facts of the 
case, that the articles missing had been 
lost within the meaning of section 75 of 
the Act, and that the Railway was entitled 
to protection under section 75 of the Act 
on account of the non-declaratior of the 
value of the goods which admittedly came 
under the Second Schedule. In this view, 
it dismissed the suit. 


s The plaintiff took up the matter in 
second appeal (S.A. No. 1931 of 1963). 
The learned Judge held that the Railway 
could seek protection only with regard to 
the goods that were required to be declar- 
ed by the plaintiff under the Second 
Schedule, but were not so declared, and 
that the consignor was entitled to claim 
compensation in respect of the short- 
delivery of the goods which were not 
required to be declared and insured under 
the Second: Schedule. 


6. The presert Letters Patent Appeal is 
filed by the Railway questioning the view 
of the learned Judge that the protection 
of the Railway was confined only to the 
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goods that were required to be declared 
under the Second Schedule and not to 
the goods that were not required to be so 
declared. 


4. Before we consider the relevant pro- 
visiors, we may observe that it is common 
ground that a deal wood box containing 
perfumes and stationery was despatched 
by the plaintiff from Madras to Howrah. 
It is also admitted that so far as the 
scents are concerned, they have to be 
declared and i: sured under the Second 
Schedule. The plaintiff did not declare 
the scents under the Second Schedule and 
take an insurance. When the deal wood 
box was delivered at‘ Calcutta it was 
found that the perfumes and articles worth 
about Rs. 3,268-54 were missing. 


8. The despatch of the goods and their 
delivery at Calcutta were effected before 
the Amending Act (XXXIX of 
1961) came into force. The present case 
is, therefore, governed by the provisions 
of the Railways Act (IX of 
1890). Section 72 of the Act provided 
that the responsibility of the Railway 
administratior for the loss, destruction 
or deterioration of animals or goods 
delivered to the administration to be 
carried by Railway shall, subject to the 
other provisions of the Act, be that of a 
bailee under sectiors 151, 152 and 161 of 
the Indian Contract Act (IX 
of 1872). Thus it is clear that the Rail- 
way was responsible as a bailee for the 
loss, destruction or deterioratior of the 
gon delivered to it. Section 75 provid- 
ed :- 


“ (1) When any articles mentiored in 
the Second Schedule are contained in 
any parcel or package delivered to a 
railway administration for carriage by 
railway, and the value of such articles 
in the parcel or package exceeds three 
hundred rupees, the Railway adminis- 
tration shall not be responsible for the 
loss, destruction or deterioration of the 
parcel or package, unless the person 
sending or delivering the parcel or 
package to the administration caused 
its value and conterts to be declared 
. in writing or declared them in writing 
at the time of the delivery of the parcel 
or package for carriage by railway, and, 
if so required by the administration, 
paid or engaged to pay in writing a 


~ 
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i, percentage on the value so declared by 
way of compensation’ for increased 
risk,” ; 


9- Before this section could be applied 
and the Railway could seek protection, 
it must be proved that certair- articles 
which were covered by the second Sche- 
dule and the value of which exceeded 
three hundred rupees were sent in a 
parcel or package. There is no dispute 
that perfumes, one of the articles mer tion- 
ed in the Second Schedule and whase 
value was admittedly more than three 
hundred rupees was not declared and 
were sent for carriage by the Railway. 
The learned Counsel for the plaintiff would 
contend that, even though the articles 
mentioned in the Second Schedule, over 
. the value of three hundred rupees, were’ 
sent in a parcel or package, the liability 
of the Railway continued, so long as there 
was no total loss of the parcel or package 
and that, in any case, the protection of 
the Railway was confined only to the 
articles mentioned in the Second Sche- 
dule and not to the other articles which 
were not covered by the Second Schedule. 


10. The wording of the section 75 is that, 
“ when any article in any parcel or package 
is lost, destroyed or deteriorated, the 
Railway administration shall not be res- 
ponsible for the loss, destruction ‘or 
deterioration of the parcel or package.” 
(Italics ours), It may be noted 
that a clear distinction is drawn between 
“ articles ” and “ parcel ” or “ package ”. 
The section contemplates articles being 
sent in a package ; że. articles packed 
in a dealwood box or other container. 
When the articles required ta be declared 
under the Second Schedule are not pro- 
perly declared, then the protection that is 
afforded is for the loss, destruction or 
deterioration of the parcel'or package. 
The protection is not confined only to the 
articles that were required to be declared ; 
the protection covered the entire parcel 
or package. In this view, the plaintiff 
could not claim any compensation regard- 
ing the articles that were not required to 
be declared under the Second Schedule. 
The protection of the Railway extended 
to the whole of the parcel or package. 
This was also the view taken by a Bench 
of the Bombay High Court in Pundlik 
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Udaji Jadhav v, S. M. Railway Company, 
where the Bench held that the protection 
given by section 75 of the Act extended to 
the whole parcel ir which silk goods such 
as were mentioned in the Second Sche- 
dule were contained, whether the rest of 
the parcel was composed of articles men- 


tioned in the Second Schedule or noat. 
The learned Judges observed : : 


“There appears from the words of the 
section which draw a distinction bet- 
ween the articles mentioned in the 
Schedule and the parcel or package in 
which they are contained and provides 
that the Railway admiristration shall 
not be responsible for the loss, destruc- 
-tior or deterioration of the parcel or 
package.” _ . 


11. In Great Indian Peninsular Railway v. 
Sham Manohar®, the Court held that ‘the 
section clearly showed that the protection 
afforded by it extended not only to the 
articles containing tissue and lace (which 
ought ta have been insured), but also to 
all the other articles contained in the 
parcels in which the articles first mention- 
ed were placed. The decision of the 
Bombay High Court in Pundlik Udaji 
Jadhav: v. S. M. Railway Company*, was 
followed. . ; . 


12. In East Indian Railway Company v. 
Changa Khan®, a Berch of the Calcutta 
High Court, following Pundlik Udajé 
Jadhav v. S. M. Railway Company}, held 
that, when a parcel containing goods 
which were required to be declared as 
well as goods which were not required 
to be so declared, was lost, the compar- y 
was not responsible for any loss, whether 
it be of goods which were required ta be 
declared or goods which need not have 
been declared. 


With respect, we are in agreement with 
the view expressed in the decisions 
referred to above. 


13. The other question that was raised 
was that the loss, destruction or deterio- 
ration contemplated by the section should 
be of the entire parcel or package. Strong: 


I. ‘(1909) I.L.R. 33 Bom. 703 : 3 I.G. 964. 


2, (1912) L.L.R. 34 All. 422, 
3. (1915) 28 I.G. 245. 
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reliance was placed on the wordir g of the 
section, that the railway administration 
shall not be responsible for the loss, 
-destruction or deterioration of the parcel 
or- pack:ge (italicised ours). Relying 
on the use of the word “tke”, it was 
contended that the loss, destruction or 
‘deterioration must be of the entire parcel 
or pack g: which coztained the articles 
which were requircd to: be- declared and 
insured under section 75 of the Act. -In 
‘the context, however, we feel that the loss, 
-destruction or deterioration co:.templated 
in the section of the parcel or package 
mig^t be either partial-or total, so far as 
the parcel or pack..g: was concemed, 
‘If we are to construe tl.e section as meat- 
‘ing that the loss should be of the entire 
‘parcel or packeg:, it would lead ta 
strang: results for, if tke pack.g> cotain- 
ed, say hundred articles, aid it the Rail- 
way was able to deliver niiety-itine arti- 
‘cles the Railway would not be c:titl d to 
prot ction, but, if the Railway was not 
able to trace the entire parcel or packcge, 
it would be entitled to protection. We do 
not-think that the Legislature intended 
any such result. Furtl.er, we are support- 
ed in our view by a decision of a Bench 
af this Court in Eagle Star Insurance Com- 
pany v. Moolchand!, where, dealing with 
the contention that sectior 75 of the Act 
afforded protection ta the Railway only 
am the case of a total loss of the package, 
the learned Judges observed-: 


“The whole purpose of section 75 is 
that the Railway should be informed of 
the special value and therefore of the 
additional liability the Railway will 
have to undertake in carrying such 
goods and in consideration of the addi- 
tional risk a higher charge is ` required 
to be paid. That being the purpose, 
it will be defeating it, if the risk of the 
Railway arose only for the entire packet, 
in the sense that the entire gaods had 
` been lost and not merely a part of the 
goods. In our view sub-sections (1) 
and (2) of section 75 will cover also 
partial loss of goods contained in any 
- parcel of package of the specified type.” 


|z4- Ona considerations of the section, 
jwe are satisfied that the protection afford- 
led thereunder would cover even a partial 


I. (1965) 2 M.L.J. 460. 
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loss of the parcel or package. In this} 
view, we are, unable to zgrve with the 
conclusion ‘arrived at by the learned 


Jucg:. 


15. Before we conclude, we would refer 
to a decision of a single Judg ` of this Court 
in Union of India owning the Eastern Railway 
by its General Manager, Calcuita v. Jetmall 
Sukanraj', Relyiig on this decision, the 
learsied Counsel for the plaintiff contended 
that the claim was only for no:-delivery 
of goods and that, so far as non-delivery 
was concerned, the protection given to 
the Railway for loss, destruction or 
deterioration was not availeble. That 
decision is not relevant for our purpose, 
because it dealt with the provisions under 
the Amended Act XXXIX of 1961, where 
the relevant provisio:s have been recast. 
Under section 73 of the Amended Act, 
while the Railway is made responsible for 
any loss, destruction, damage or deteriora- 
tion or non-delivery, in transit, of animals 
or goods delivered to the administration 
to be carried by railway, the protection 
to the railway in cases where the goods 
required to be declared under the Second 
Schedule have not been declared is res- 
tricted only to the loss, destruction, 
damage or deterioration of the parcel or 
package, the protection not having been 
given to non-delivery of goods in transit. 
As the Railway can claim pratection only 
under section 77-B, it will have to estab- 
lish that the goods contained in the 
parcel or package were lost, destroyed, 
damaged or deteriorated. If the Railway 
does not come within the proection afford- 
ed by section 77-B, the claim for compen- 
sation cannot be resisted. The question 
whether the Railway would be liable for 
‘non-delivery of goods, in transit’ and 
whether the goods were lost, destroyed, - 
damaged or deteriorated, would depend 
upon the facts of the case. It may be 
that in respect of non-delivery in transit, 
the Railway would not be entitled to 
protection under section 77-B, but ron- 
delivery may be due to loss, destruction, 
damage or deterioration of the parcel 
ör package, in which case the protectior 
under section 77-B, would be available. 
We are not, however, pursuing this 
matter, as it does not arise in the present 
case. 





- 1. (1971) 2 M.L.J. 257. 
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16. In the result, the Letters Patent 
Appeal is allowed, but, under the circum- 
stances of the case, without costs. 


R.S. Appeal allowed, 


IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


PRESENT :—S. Maharajan; J. 


Narayanan Appellant* 


E 


Kannabiran Mudaliar and ` another 
Respondents. 


Provincial Insolvency Act (V of 1920), sections 
4, 63 and 3—Auction by Oficial Rceiver 
— Wen can be set aside—Section 3—Gazette 
Notification — Effect — Sub-ordinate Courts 
established subsequently also covered. 


Under section 68 of the Provincial Insol- 
~vency Act the sale by an Official Recciver 
should not be set aside unless there are 
‘good grounds for interfering with the 
discretion exercisea by the Official Recei- 
‘ver, The Court must act on judicial 
‘grounds in setting aside the sale. The 
grounds on which the sale may be set 
aside are fraud, collusion between the 
Receiver and the insolvent or the intend- 
ing purchaser, and irregularities in the 
-conduct of sale. Though there may be 
‘na collusion or fraud, even’ then the sale 


«can be set aside on the ground that the - 


sale is for low price. [Para. 2.] 


“G.O. Ms, No. 1731, dated 5th June, 1924 
is an omnibus G.O. which confers insol- 
vency jurisdiction upon all Sub-Courts 
ain the State of Madras. All Subordinate 
‘Courts in the State existing or to come into 
existence in future are vested with insol- 
vency jurisdiction, [Para. 6.) 


In the present case, since the auction was 
fourd to have been corducted by ‘the 
-official receiver without any notice to the 
petitioning creditor and the price fetched 
was unduly low, the sale was liable to be 
set aside. 
a a a a a 
* A.A.O .No. 39 of 1972. 


NARAYANAN 2. KANNABIRAN MUDALIAR (Maharajan, F.) 


8th February, 1974. - 
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Case referred to :— 


Srinivasa Naicker v, Engammal, A.I.R. 
1962 S:C. 1141. ; 


‘Appeal: agairst the order of the District 


Court of Chingleput, dated 18th Novem- 
ber, 1971 and made in C.M. A. No. 41 of 
1970 (I.A. No. 2 of 1970 in I.P. No. 1 of 
1953 on the file of the Court of the Sub- 
ordinate Judge of Kancheepuram). 


R. Sundaravaradan, for Appellant. 


P. Veeraraghavan, for Respondents, 


The Court made the following 


OrDER.—The appellant is the purchaser 
of certain properties from the Official 
Receiver of Ghrigleput who held on 16th 
April, 1968 an auction sale of the proper- 
ties of the insolvent in I.P. No. 1 of 1953 
on the file of the Sub-Court, Chingleput. 
The first respondent herein, who is the 
so: and legal representative of one of the 
petitioning creditors (since dead), filed a 
petition wider sections 4 ta 6 and 68 of the 
Provincial Insolvency Act to set aside the 
sale. This was opposed by the Official 
Receiver and by the appellant, the pur- 
chaser. The learned Subordinate Judge, 
Kanchipuram, after an elaborate dis- 
cussion of the evidence adduced by the 
parties, set aside the sale on the ground 
that the auctior sale had beer conducted 
by the Official Receiver without any 
notice to the petitioning creditor and that 
the price fetched at the Official Receiver’s 
auctior was unduly low. Against the 
order of the Subordinate Judge, the 
appellant preferred C.M.A. No. 41 of 
1970 on the file of the District Judge, 
Chingleput. The learned District Judge, 
upon a review of the. evidence held that 
the trial Court was perfectly justified in 
setting aside the sale, inasmuch as no 
notice of auction had been issued by the 
Cfficial Receiver ta the creditors and 
the price fetched at the auction for the 
properties and that, too, in favour of the 
husband of the grand-daughter of the 
insolvent was too very low. Upon this 
finding, the first appellate Court dismissed 
the appeal with costs. It is against that 
judgment that the present appeal has 
been filed. 


@. Before going into the merits of the 
case, I think it right to refer to the rulir g 
of the Supreme Court reported in Srinivasa 
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Naicker v. Engammal* in which the power 
of the Court under section 68 of the 
Provincial Insolvency Act and the limita- 
tiors upon that power have been dis- 
cussed. Their Lordships observed at 
page 1143 as follows : 


“ Jt may be accepted that the power of 
the Court under section 68 is not hedged 
- in by those considerations which apply 
_in cases of auction sales in execution 
proceedings. Even so, the power under 
section 68 is a judicial power and must 
be exercised on well recognised princi- 
ples, justifying interference with an act 
of the receiver, which he is empowered 
to do under section 59 (a) of the Act. 
The fact that the act of the receiver in 
selling properties under section 59 (a) 
is subject to the control of the Court 
under section 68 does not mean that the 
Court can arbitrarily set aside a sale 
decided upon by the Official Receiver. 
It is true that the Court has to look in 
insolvency proceedings to the interest 
in the first place of the general body of 
creditors ; in the second place, to the 
interest of the insolvent, and lastly, 
where a sale has been decided upon by 
the Official Receiver, to the interest of 
the intending purchaser, in that order. 
Even so, the decision of the Offical 
Receiver in favour of a sale should not 
be set aside unless there are good 
grounds for interfering with the discre- 
tion exercised by the Official Receiver. 
These grounds may be wider than the 
grounds envisaged, in auction sales in 
execution proceedings. Even so, there 
must be judicial grounds on which the 
Court will act in setting aside the sale 
decided upon by the Official Receiver. 
These grounds may be, for example, 
that there was fraud or collusion bet- 
een the receiver and the insolvent or 
the intending purchaser ; the Court 
_ fmay also interfere if it is of opinion that 
there were irregularities in the conduct 
of the sale which might have affected 
the price fetched at the sale ; again, 
even though there may be no collusion, 
fraud or irregularity, the price fetched 
may still be so low as to justify the Court 
to hold that the property should not be 
sold at that price. ‘These grounds and 
similar other grounds depending upon 
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particular circumstances of each case- 
may justify a Court in interfering with. 
the act of the Official Receiver in the 
case of a sale by him under section 59" 


(2) of the Act.” 


3. Applying the principles laid down by 
their Lordships and testing the- sale- 


in this case in the light of those- 
principles, I have little hesitation in. 
holding that both the Subordinate- 


Judge and the District Judge were- 
right in setting aside the sale in question. 
Be it noted that the insolvent Kuppuswami 
Naidu and his brothers were adjudged 
insolvents in this case on a creditor’s 
petition filed by three persons, one of 
whom was the deceased father of Kanna- 
biran Mudaliar who filed M.P. No. 345- 
1968 to set aside the sale and was a 
major creditor to whom more thar 
Rs. 15,000 was due by the insolvent. He 
was therefore, vitally interested in seeing 
that the properties of the insolvent fetched. 
the highest possible price, so that out of the 
sale proceeds thereof, the largest amount of 
dividend could be declared in favour of 
the general body of creditors. Curiously” 
enough, the ‘Official Receiver, who held: 
the auction sale, sent no notice whatsoever: 
of the date of sale to the petitioning credi- 
tor. The Official Receiver does not, in. 
his counter, deny the averment in M.P. 
No. 345 of 1968 that the properties were: 
sold without any notice to Kannabiran: 
Mudaliar or his father. This is all the- 
more strange in view of the fact that an. 
‘earlier sale conducted by the Official: 
Receiver was set aside on an application. 
filed by one K. M. Ramaswami and a. ' 
resale was- ordered by the insolvency 
Court. As per the rules contained im 
the circular orders issued by the High: 
Court and published at page 258 of the 
Civil Rules of „Practice and Circular 
Orders, Volume 1 (1941 Edition), iw 
auction sales held by the Official Receivers. 
the right to adjourn an auction should. 
always be reserved if there are not suffi- 
cient bidders or if the highest bid is not 
adequate. According to another rule 
printed at the same page, when a sale is: 
adjourned for more than a month, there- 
ought to be a fresh proclamation and: 
if no fresh proclamation is made, a tleast. 
there ought to be notice to the creditors. 
There ought to be something to convince 
one that the amount realized at the sale 


Ij 


did not suffer a diminution for want of 
publicity of the adjourned date. 


4. Now, in this case, the properties sold 
„constituted the insolvent’s 7/12th share 
in a house bearing Door No. 9, Apparao 
Mudali Street, Kanchipuram, and in the 
land measuring 23 acres 52 cents in Koneri 
Kuppam Village. The house is said to 
have fetched a price of Rs. 4,060 and the 
land, a sum of Rs. 5,550. It is significant 
that the purchaser of these two proper- 
ties was no other than the husband of 
the grand-daughter of the insolvent him- 
self. He lives 50 miles away from 
Kanchipuram and it is intriguing that 
while the petitioning creditors were not 
apprised of the auction held by the Receiv- 
er, this man, who lives 50 miles away from 
Kanchipuram, should have got scent of 
this sale and offered bid at the auction. 
It has been alleged in the petition that the 
sale itself is the result of fraud and collu-. 
sion between the insolvent and the pur- 
chaser and that the sale has been effected 
solely to benefit the insolvent. This 
allegation appears to have been substan- 
tiated by proof of. the close relationship 
between the purchaser and the insolvent 
and the failure on the part of the Receiver 
to give due publicity to the sale. One 
other circumstance, which has weighed 
with both the Courts below, is that the 
auction has fetched not even half the 
market-value of the properties. Accord- 
ing to R.W. 1, the purchaser himself, the 
prevailing market value of the land is 
between Rs. 30 and Rs. 40 per cent. 
P.W. 1’s evidence is that there is a well 
and pump set worth Rs. 5,000 in this land 
and that at the time of the sale, the 
7/12th share of the insolvent in the land 
would be worth Rs. 12,000. If we take 
the valuation given by R.W. 1, it would 
“come to much more than Rs. 12,000. 
As for the house, the total extent of the 
site upon which the house stands is 
38’ X 200° and the built-in area is 
38’ X 120% In the' petition, it has been 
alleged that the house is worth not less 
than Rs. 7,500. Both these properties 
together have been sold for Rs. 9,500 
in favour of the appellant. Having re- 
gard to the context in which, and the 
person to whom, the sale had been effected 
both the Courts below held that the price 
fetched. at the auction held by the Official 
Receiver was excessively low. In fact, 
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the petitioner before the first Court offer” 
ed „to purchase the properties for Rs. 
20,000, that is to say, for more than double: 
the amount for which the Official Receiver 
has actually sold the same to the appel- 
lant. In these circumstances, I do not. 
think that the concurrent judgments of 
the Courts below can be regarded as: 
being contrary to law. On the other 
hand, I think the grounds upon which the 
Courts below decided to set aside the sale: 
are quite sound and acceptable. 


5. One other contention raised by the 
appellant is that the Kanchipuram Sub- 
Court had no jurisdiction at all to enter- 
tain the petition to set aside the sale. 
The I. P. seems to have been filed ori- 
ginally in Chingleput Sub-Court. But 
after the Sub-Court at Kanchipuram was 
established the records of cases relating 
to the area over which the newly establish-- 
ed Sub-Court would have territorial juris-- 
diction were transferred by the District 
Judge to the Kanchipuram Sub-Court: 
Learned Counsel for the appellant, who 
did not raise any objection as regards. 
jurisdiction either before the Sub-Court: 
or before the first appellate Court has, 
however, raised this objection in this 
Court. Section 3 of the Provincial Insol- 
vency Act provides that the District Court 
shall be the Court having jurisdiction: 
under the Act, provided that the State: 
Government may, by notification in the 
Official Gazette, invest any Court sub- 
ordinate to a District Court with jurisdic- 
tion in any class of cases and any Court. 
so invested shall within the local limits: 
of its jurisdiction haye concurrent juris- 
diction with the District Court under this. 
Act: The Sub-Court at Kanchipuram 
came into existence by virtue of G.O. Ms. 
No. 2505, Home Department, dated 6th 
October, 1969. By G.O. Ms. No. 1731, 
dated 5th June, 1924 of the Law (General): 
Department, the following notification 
was publishedin the Fort St. George 
Gazette; _ 


“ In exercise of the powers conferred 
by the proviso to the sub-section (1) of 
section 3 of the Provincial Insolvency 
Act (V of 1920) the local Govern- 
ment are pleased to invest all Courts 
of subordinate judges if the Presidency 
with jurisdiction under the said Act, 
in respect of all cases of petitions 
presented by creditors.” 
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46. This is an omnibus G.O. which con- 
fers insolvency jurisdiction upon all Sub- 


‘Courts in the State of Madras. The 


appellant is that it could confer jurisdic- 
tion only upon such Sub-Courts as were 
in existence’ on the date of the G.O., 
ynamely 5th June, 1924. I.am unable to 
agree. It invests all Courts of Subordi- 
‘nate Judges in the State, existing or to 
‘come: into existence in future, with insol- 
vency: jurisdiction. The moment the 
Kanchipuram Sub-Court came into exis- 
tence, this G.O. operated to confer upon 
that Court the insolvency jurisdiction, 
‘which every other Sub-Court in the State 
thad been invested with under the G.O. 
I therefore reject this objection relating 
‘to jurisdiction as not tenable. 


‘7, The result is that the appeal fails and 
will stand dismissed. No costs. 


R.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Presenrt:—T. Ramaprasada Rao 
Natarajan, FJ. 


‘The Commissioner, Hindu Religious 
and Charitable Endowments, Madras 
-with his office at Madras. Appellant* 


and S. 


U. 


V. Krishnaswami and another 
. Respondents. 


‘Civil Procedure Code (V of 1908), section 11 
.and Order 9, rule 9—Plea of res judicata— 
Requirements—Bar under Order 9, rule 9— 
Nature of defence based on—May be waived. 


For the bar of res judicata to operate the 
former decision on the basis of which the 
doctrine is invoked must be one where 
the matter directly and substantially m 
issue in the latter action had been directly 
and substantially in issue in the former 
action as well, the action must have been 
between the same parties or between 
parties under whom they or any of them 
claim, they should have litigated under 
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the same title, the litigation should have 
been in-a Court competent -to try such 
cubsequent suit and the former decision. 
had been rendered after the issue had 
been heard and finally decided. by such 
Court. [Para. 12.] 


Unless all the essential features mentioned 
in section 11, Civil Procedure Code, are 
present in the earlier order, which is 
sought to be pressed into service to invoke 
the doctrine of res judicata the conteni r 
cannot be heard to say that the former 
decision must prevail over the later action 
as well. [Para. 12.] 


The doctrine of res judicata is not confined 
to a decision in a suit but it applies to 
decisions in other proceedings as well. 

: [Para. 10.] 


Even as in the case of-res judicata, a defence ` 
in respect of an action under Order 9, 
rule 9, Civil Procedure Code, is not an 
inexorable or inflexible defence in the 
sense that such a defence can be invoked 
as an answer to aclaim made by a party 
in an-action at any stage of the proceed- 
ings and the invoking of such a defence 
cannot be trammelled by any other rule 
of law. Of necessity the application of 
such doctrine of defence must: have rele- 
vancy to the conduct of parties and cannot 
be worked out in vacuum. [Para. 15.] 


A plea under Order 9, rule 9, is one which 
a’ party- can waive. Having invited the 
Court to render a decision on merits it 
will be most inequitable if a party is 
allowed to fall back upon a technical 
plea and oppose an action of the other 
party when such a plea was wholly avail- 
able to him even at the very inception of 
the action and which plea he failed to 
put forward and instead chose to hazard 
a decision of the case on merits. [Para. 16.] 


Cases referred to : 


Bhavanarayanaswamivart Temple v. Bhava- 
narayanacharyulu, (1971) 1 M.L. J. (S.C.) 49; 
Shivashankar v. Baikunth, (1970) 1 S.C.J. 
101 : (1969) 3 S.C.R. 908: AIR. 1969 
S.C. 971 ; Chenniappa Mudaliar v. Com- 
missioner of Income-tax, Madras, (1964) 2 
M.L.J. 157: 53 LT.R. 323: (1964) 2 
LT.J. 148: 77 L.W. 441: LLR (1964) 
2 Mad. 787: ALR. 1965 Mad. 62; 
Moturi Seshayya v. Sri Rajak Venkatadri 
Appa Rao, (1916) 31 M.L.J. 219: 36 
I.C.. 289. ; 


i) 


Appeal against the decree of the Court 
of ‘the Subordinate . Judge, Dindigul; 
dated, 15th March, 1968 and passed’ in 
O.S. No.:10 of 1968. - . 


The Additional Government Pleader, for 
Appellant. . Ta 


S. Tyagaraja Iyer, for Respondents. 


The Judgment of the Court was delivered 
by f i 
Natarajan, 7.—The Commissioner, Hindu 
Religious and Charitable Endowments, 
Madras, the Ist defendant in O.S. No: 10 
of 1965 -on the file of the Court of the 
Subordinate Judge, -Dindigul, is- the 
appellant. The’ controversy in the suit 
instituted by the plaintiff related to the 
office of hereditary trustee of Sri Kali- 
amman temple situate in Andipatti village 
in Periakulam Taluk. 


2. The case of the plaintiff was that the 
Sri Kaliamman Temple, which was an 
ancient institution was always being 
managed by a hereditary trustee and that 
it was the family of the plaintiff which 
‘was managing the temple and its affairs 
as hereditary trustee for a long number of 
years. According to the plaintiff his 
great-grandfather was originally managing 
the temple as hereditary trustee and after 
him the plaintiff’s grandfather Perumal 
Naicker was in management and after his 
grandfather’s time the plaintiff’s father 
Velappa Naicker was manag'ng the 
affairs of the temple as hereditary trustee 
for about 40 years. It was the further 
case of the plaintiff that after his father’s 
death he took over the management of the 
temple as hereditary trustee and has been 
in uninterrupted management of the same 
for very-many years. In the year 1939 
the temple was declared to be an excepted 
temple by the Hindu Religious and Cha- 
ritable Endowments Board and while 
deciding the character of the temple the 
Board had also determined the nature of 
the office of the trustee and had accépted 
the holding of the office of trustee by the 
plaintiff as one done in the exercise of his 
vested right as hereditary trustee. Accord- 
ing to.the plaintiff when this was the 
settled state of affairs the Area Committee 
of Madurai, without any notice or inti- 
mation to him, appointed the 2nd defen- 
dant in the suit as a non-hereditary trustee 
and this fact came to be known to the 
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plaintiff only when the 2nd defendant 
took steps through the Area ‘Committee 
to’ obtain~ possession’ of the temple and: 
the temple properties from the plaintiff: 
At once the plaintiff sought the interven- 
tion of the Deputy Commissioner, Hindu 
Religious: and Charitable’ Endowments 
Board, Madurai and prayed that no certi- 
ficate ‘for possession of the temple and its 
properties should be granted in favour 
of the 2nd defendant. The Deputy 
Commissionér however disregarded the 
plea of the plaintiff and issued a certifi- 
cate in favour of the 2nd defendant on 
2lst October, 1963. This led to the 
plaintiff filing an application O.A. No. 
59 of 1960 before the Deputy Commis- 
sioner for assailing the appointment of 
the 2nd defendant as a non-hereditary 
trustee by the Area Committee when the 
plaintiff was admittedly in possession of 
the temple and its properties in the capa- 
city of hereditary trustee and when such 
rights had already been recognised as 
early as 1939. On the Deputy Commis- 
sioner refusing to intercede in the matter 
and dismissing the application of the 
plaintiff he preferred an appeal to the 
Commissioner but the appeal also did not 
meet with success. It was thereafter the 
plaintiff came forward with the suit O.S. 
No. 10 of 1965 and prayed for a declara- 
tion that he was the hereditary trustee of 
Sri Kaliamman temple and for having” 
the order of the Commissioner ,dated 28th 
October, 1964 in A.S. No. 6 of 1964 set 
aside. 


3. The Ist defendant resisted the suit of 
the plaintiff and contended that he did 
not accept the contention of the plaintiff 
that the plaintiff’s fore-fathers and the 
plaintiff had been in- management of the 
temple for a long number of years in their 
capacity as hereditary trustees. It was 
averred by the Ist defendant that the 
records went to establish that in addition 
to the plaintiff’s father Velappa Naicker 
two other persons by name Muthalagu 
Pillai and Arunachalam Chettiar had 
also functioned as trustees in respect of 
the temple and as such the claim of the 
plaintiff that his father had_ been solely 
in management of the temple as heredi- 
tary trustee was not tenable. The Ist 
defendant therefore contended that the 
Area Committee ‘was well within the 
rights in having appointed and 2nd 
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defendant as a non-hereditary trustee 
and that the plaintiff was not entitled to 
question the appointment of the 2nd 
defendant. Yet another defence that 
was taken by the Ist defendant was that on 
a former. occasion the plaintiff had 
attempted to get a declaration from the 
Deputy Commissioner, Tanjore, of the 
hereditary nature of his office of trustee- 
ship and had failed therein and as such 
the order passed by the Deputy Commis- 
sioner in those proceedings had become 
final. It was therefore urged by the 
Ist defendant that the plaintiff was estopp- 
ed from traversing covered ground once 
again and that the suit instituted by him 
was barred by res judicata. 


4 In a separate written statement the 
2nd defendant also opposed the claim of 
the plaintiff to be entitled to act as the 
hereditary trustee of the temple. The 
2nd defendant averred that the manage- 


ment of the temple had always been vest-’ 


ed in the representatives of the three 
communities of Pillaimars, Chettiars and 
Naickers, that the periathanakaras of 
each of the communities had always been 
managing the affairs of the temple jointly 
with each other and that therefore the 
claim of the plaintiff that he and his fore- 
fathers had been in exclusive manage- 
ment of the temple as hereditary trustees 
was not a genuine claim. The 2nd 
defendant also contended that the prior 
action of the Board in having recognised 
the temple as an excepted one had nothing 
to do with the question as to whether the 
office of trustee attached to the temple 
was a hereditary or non-hereditary one 
and that therefore the plaintiff was not 
entitled to sustain his claim for the here- 
ditary trusteeship of the temple on the 
earlier decision of the Board accepting 
the temple to be an excepted institution. 


5e On the pleadings of the parties, the 


learned Subordinte Judge set the follow- 


ing issues for trial : 


1. Whether the plaintiff is the heredi- 
tary trustee of the suit temple ? 


2. Whether the order of the Board, 
dated 31st July, 1939 is final and binding 
on the Commissioner ? 


3. Whether the suit is barred by res 
judicata by reason of dismissal of the 
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plaintiff’s petition before the Deputy 
Commissioner, Tanjore ? 


4, Whether the order appointing 2nd! 
defendant is not legal and valid ? P 


5. Whether the plaintiff is entitled to the - 
declaration prayed for ? 


6. To what relief, if any, is the plaintiff 
entitled ? : 


6. After a consideration of the evi- 
dence adduced by both sides the 
learned Subordinate Judge held that the 
earlier order of the Board — Exhibit A-4 
holding the temple to be an excepted: 
temple did not estop the Commissioner 
from going into the question as to whether 
the office of trusteeship of the temple 
was hereditary or non-hereditary and. 
accordingly found issue No. 2 against. 
the plaintiff. As regards issue No. 1 the 
learned Subordinate Judge found that 
there was a large volume of acceptable 
evidence in support of the plaintiff’s claim 
that he ‘was a hereditary trustee of the 
temple and therefore found this issue in 
favour of the plaintiff. - With reference 
to issue No. 3 the learned Subordinate 
Judge held that the prior proceedings. 
instituted by the plaintiff before the 
Deputy Commissioner, Tanjore which 
resulted in an order of dismissal against 
the plaintiff did not operate as res judicata 
so as to disentitle the plaintiff from insti~. 
tuting his present action. In view of his 
conclusions on issues Nos. 1 and 3 the 
learned Subordinte Judge held on issues 
Nos. 4 and 5 that the order appointing, 
the 2nd defendant as non-hereditary 
trustee was not legal and that therefore 
the plaintiff was entitled to a declaration. 
in his favour as prayed for. He therefore 
gave a decree in favour of the plaintiff 
and it is as against that judgment and. 
decree the Ist defendant has come forward 
with this- appeal. 


7. The two material questions that arise’ 
for consideration in this appeal are — 
whether the plaintiff has established that 
he and his forefathers had been managing 
the affairs of the temple as hereditary 
trustees ; and whether the prior proceed- 
ings before the Deputy Commissioner, 
Tanjore, disentitle the plaintiff in any 
manner from instituting the suit for a 
declaration of his right as hereditary 
trustee. As far as the first point is con- 
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cerned, the plaintiff has placed reliance 
‘upon not only his evidence but also on the 
evidence of the two other’ witnesses — 
P.Ws. 2 and 3 to prove that he and before 
him his father, grandfather and great- 
grandfather wére continuously managing 
the affairs of the temple and that’ they 
exercised such rights by virtue of their 
‘being the hereditary trustees of the temple. 
As P. W. 1 the plaintiff has stated that 
this father Velappa Naicker was function- 
ang as the trustee of the temple for about 
40 years and that after the death of his 
father he was managing the affairs of the 


temple all along and that his management ` 


‘had not been questioned by anyone. 
He has also deposed that before his father, 
this grandfather Perumal Naicker . and 
before him his great-grandfather Beri 
Naicker had functioned as trustee of the 
temple. P.W. 2, a resident, of the 
Andipatty village, aged about 80 years, 
thas fully supported the case of the plain- 
tiff and has stated that Beri Naicker the 
great-grandfather of the plaintiff was the 
‘trustee of the temple for about 5 years and 
ithat after his life-time his son Perumal 
Naicker functioned as trustee for a period 
«of 20 years and after him the plaintiff’s 
father Velappa Naicker was managing the 
affairs of the temple as trustee for about 
-40 years. He has further stated that 
Arunachalam Pillai and , Karuppanan 
‘Chettiar who were associated, with 
‘Perumal Naicker in the management of 
the temple did not participate. in the 
management in the capacity of hereditary 
‘trustees but only lent their assistance to 
the managing trustee at his request. 
“The third witness examined of the side 
of the plaintiff, viz., P.W. 3 has also sup- 
yported the plaintiff in’ full measure. 
He claims to have been a lessee in one of 
the shops belonging to Sri Kaliamman 


temple and he has stated: that he was ` 


personally aware of the. plaintiff’s grand- 
father managing the affairs of the temple 
-as trustee during his lifetime and. that 
-after him his son Velappa Naicker and 
after Velappa Naicker the plaintiff were 
-successively looking after the affairs of the 
‘temple. P.Ws. 2 and 3 have both stated 
that the office of trusteeship was auto- 
matically assumed by the members of the 
pplaintiff’s family after the: death of the 
last office-holder and that they were not 
-elected to, the. office or appointed to that 
«office by -anyone. Nothing has been 
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elicited in the cross-examination of P.Ws. 
2 and 3 which would show that they are 
not trustworthy or credible witnesses or 
that they are giving interested evidence 
in favour of the plaintiff to oblige him. 
As against the evidence of P.Ws. 1 to 3 
the defendants have placed reliance upon 
the evidence of their sole witness — D.W. 
1 Sivagaminatha Nadar. D.W. 1 has 
attempted to say that the temple was not 
managed by Velappa Naicker alone but 
only in association with two others, 
Karuppanan Chettiar and Arunachalam 
Pillai and that the jewels and cash belong- 
ing to the temple were kept in the shop 
of one Periakaruppan Nadar, where D.W. 
1 claims to have worked as an Accountant. 
He has however been forced to admit in 
cross-examination that Perumal Naicker, 
Velappa Naicker and the plaintiff have 
been holding the office of the trustee of 
the temple in succession and that their 
holding of such office was not questioned 
by anyone. If really the plaintiff: and 
his ancestors were not holding the office 
as hereditary trustees it is -inconceivable 
that they would have assumed that office 
in succession without there being an 
election to that office from among the 
residents of the village where the temple is 
situated. 


8. The documentary evidence adduced 
by the plaintiff also establishes , his case 
that he and his forefathers were managing 
the temple and its affairs as hereditary 
trustees without let or hindrance for a 
long numberof years. Exhibit A-2 is a 
register maintained under -section 38 of 
Act II of 1927 wherein the names of the 
past and present trustees have to be 
shown and details have also to be furnish- 
ed as regards the custom if any in regard 
to the succession of the office of trustee, 
the jewels belonging to the institution, the 
particulars of all endowments made in 
favour of a Mutt or temple and also the 
scheme of administration, if any, framed 
in respect of that institution. Such a 
register is subject to scrutiny by the 
Board. The entries contained therein 
have been scrutinised and verified by a 
special Inspector of the Board and have 


been countersigned by the Assistant 
Commissioner, Hindu Religious and 
Charitable ‘Endowments. Though the 


names of three persons have been entered 
in the register as persons exercising the 
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office of trustee in respect of the temple, 
namely, Velappa Naicker, Arunachalam 
Pillai and Karuppanan Chettiar, it is 
seen at page 3 of the register that the 
temple has been declared as an excepted 
temple. 
to succession to the office of trustee and 
that entry makes it clear that the office 
-has been classified as a hereditary office. 
Yet another document which clinchingly 
proves the case of the plaintiff is Exhibit 
A-3 which is an audited report regarding 
the accounts of that ‘temple. The said 
report has been prepared by one Dhakshi- 
namoorthy, an audit clerk and has been 
countersigned by the District Inspector of 
Hindu Religious and Charitable Endow- 
ment Department (Accounts) Madurai. 
The very first sentence in the report runs 
thus : 


“The office of hereditary trustee was 
held by Sri P. Velappa Naicker during 
the fasli under report.” 


9. Exhibit A-5 series are receipts show- 
ing the payment towards the contribu- 
tion and audit fees and they are made in 
the name of plaintiff’s father Velappa 
Naicker. Exhibit A-6 is a memo. by the 
Assistant Commissioner addressed to 
Velappa Naicker as managing trustee of 
the temple. So also Exhibits A-7, A-8 
and A-9, which are all communications 
trom the Assistant Commissioner address- 
ed to Velappa Naicker as the trustee in 
charge of the affairs of Sri Kaliamman 
temple. It is thus seen that there is a 
preponderance of -evidence, both oral 
and documentary in support of the case of 
the plaintiff that his. forefathers during 
their life-time have been in charge of the 
affairs of the temple as hereditary trustees. 
It is in view of such overwhelming evi- 
dence in support of the plaintiff’s case 
that Thiru Kumaraswami, the learned 
Assistant Government Pleader appearing 
for the appellant, did not, and in our 
opinion, rightly, rest the case of the- Ist 
defendant on any criticism regarding 
the merits of the contention of the plain- 
tiff that he is entitled to hold office as 
hereditary trustee- of the temple, but 
instead chose to-assail the judgment of 
the learned Subordinate Judge- on the 
technical ground that the plaintiff, by 
reason of the adverse decision against him 
in the prior proceedings instituted by him 
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before the Deputy Commissioner, Tanjore, 
was disentitled from instituting a fresh 
suit for a declaration of his right to be 
the hereditary trustee of the temple. 
This takes us to the second point which, 
as we have already stated, arises-for con- 
sideration in the appeal. : 


xo. To appreciate ‘the argument of 
Thiru Kumaraswami, it is necessary to 
make reference to the prior proceedings 
which were instituted by the plaintiff 
before the Deputy Commissioner, Tanjore. 
The sheet-anchor of the Ist defendant’s 
case in this behalf is the two documents 
—Exhibits B-6 and B-7. Exhibit B-6 is 
the application made by the plaintiff to. 
the Deputy Commissioner, Tanjore pray- 
ing for an order in his favour declaring 
him the hereditary trustee of the Sri 
Kaliamman temple. It is not ‘known 
under what circumstances the plaintiff 
made this application. He has however 
stated therein that his forefathers, genera- 


. tion after generation, were the. hereditary 


trustees of the temple, that he himself 
from the time of his father’s death in 
1953 had been in possession and manage- 
ment of all the properties of the temple 
and that as per the directions of the Assis- 
tant Commissioner, Madurai, he was. 
making that application to the Deputy 
Commissioner for a declaration that he 


. was entitled to hold office as hereditary 


trustee of the temple. The plaintiff has. 
specifically stated therein that there was: 
no respondent to bé impleaded in the 
application, Though the plaintiff had 
made such an application he does not: 
appear to have pursued it as is made 
clear by the order of the Deputy Commis- 
sioner in Exhibit B-7. Exhibit B-7 reads 
as follows.:— l 


“ This case having come on for fina 
` hearing on Ist August, 1957, in the 
` presence of Sri R. Pechimuthu Pillai,. 

one of the objectors and the applicant- 

having been absent and having. stood 

over for consideration to this day, the- 
` Deputy Commissioner after considering: 
` all the materials placed before him. 
passes the following order. i 


The application be_and. is. hereby dis- 
~ missed. - tp task tne Hea tis 
A, Sakkarai, Deputy -Commissioner.. | 
Placing reliance upon this order the 


In 


contention of Thiru Kumaraswami is that 
inasmuch as this pronouncement by the 
Deputy Commissioner had become final, 
the plaintiff is barred by res judicata from 
instituting a fresh action in respect of the 
same relief. In order to contend that 
the principle, of res judicata enunciated in 
section 11, Civil Procedure Code, is not 
confined ‘to suits alone, but has a wider 
application ‘and will be attracted to all 
matters which come up before a Tribunal 
for decision, Thiru Kumaraswami places 
reliance on the decision of the Supreme 
Court in Bhavanarayanaswamivari Temple v. 
Bhavanarayanacharyulut. It has been stated 
therein that the doctrine of res judicata is 
not confined to a decision in a suit but it 
applies to decisions in other proceedings 
as well. . 


xx. To meet this argument of Thiru 
Kumaraswami, Thiru R. Sundaralingam, 
the learned Counsel for the. plaintiff 
would contend that the” order ‘passed 
under Exhibit B-7 is not one passed on 
merits and consequently one of the 
fundamental and pre-requisite features 
for the application of the doctrine of 
res judicata is not satisfied and , therefore 
the Ist defendant is not entitled to flourish 
Exhibit B-7 against the plaintiff and 
contend that the plaintiff’s suit is barred 
by res judicata. - 7 a oe 


12. On a consideration of the matter, 
we find that there is considerable force 
in the stand taken by Thiru Sundara- 
lingam. It is needless for us to say that 
if the doctrine of res judicata is to be held 
attracted to an action so as to disentitle 
the party instituting the action from claim- 
ing any relief thereunder, the former 
decision on the basis of which the doctrine 
of res judicata is invoked must be one 
where the matter directly and substan- 
tially in issue in-the latter action had been 
directly and substantially in issue in the 
former action as well, that the action 
must have been between the same parties 
or between parties ‘under whom they or 
any of them claim, that they should have 
litigated under the same title, that the 
litigation should have been in a Court 
‘Icompetent to try such subsequent suit 


and that the former decision had been ` 


rendered after thé issue had been -heard 
and finally decided by such Court. We 
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do not find anything in Exhibit B-7 to 
warrant, the conclusion that the Deputy 
Commissioner who ‘passed that order- 
heard the matter in full and rendered 
his decision on merits. Though a. 
a reference is made to an objection filed 
by one of the objectors to the petition 
the order itself does not disclose that the- 
Deputy Commissioner applied his mind. 
to the objections raised by the objector- 
and after due consideration of the said. 
objections he passed the order against: 
the plaintiff on merits and dismissed his. 
application. Unless all the essential 
features which are made mention of in sec 
tion 11, Civil Procedure Code, are found: 
to exist in the earlier order, which is 
sought to be pressed into service to invoke: 
the doctrine of res judicaia, the conten- 


. der cannot be heard to say that the former; 


decision must_prevail over,the later action! 
as well. . . | 


13.: As a matter of fact, the , Supreme- 


' Court itself has held in the case referred} 


to above Bhavanarayanaswamivari Temple v. 
Bhavanarayanacharyulu’, that the question. 
as to how far a decision which is rendered. 


- in other proceedings will bind the parties- 


depends upon other considerations, one- 
of which will be whether that decision. 


‘determines substantial rights of parties. 


and the other is whether the parties were- 
given adequate opportunities to establish. 
the rights pleaded by them. 


l4. We may also refer to another deci-- 
sion of the Supreme Court in Shivashankar- 
v. Baikunth®, wherein it has been held that 


- before a plea can be held to be barred: 


by -res judicata that plea must have: 


‘been heard and determined by the Court. 


In Chenniappa Mudaliar v. Commissioner: 
of Income-tax, Madras*, a Full Bench of 
this Court has held, while dealing with a 
matter which arose under the Income-. 
tax Act, that the dismissal- of a case for- 
default.can in no sense amount to as. 
adjudication on its merits, quite unlike- 
a case of ex parte decision, where there: 
is an adjudication on the merits and that. 


‘the former cannot operate as res judicata’ 


while the latter would. We are therefore- 


I, ee I aarp: (S.C.)- 49. 

2, (1970) 1 S.C.J. tor : (1969) 3 S.C.R. go8:: 
A.LR. 1969 S.C. 971. ( 3 

3. (1964) 2 I.T.J. 148 : LLR. (1964) 2 Mad. 
787 177 LW. 441 : (1964) 2 M.L.J.- 157 3-53, 
I.T.R. 323: A.L.R. 1965 Mad. 62. ` 
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vunable to accept the contention of Thiru 
“Kumaraswami that the order in Exhibit 
-B-7 would operate as res judicata to the 
suit instituted by the plaintiff. 


7:15. Thiru Kumaraswami, would how- 
-ever contend that even if Exhibit B-7 
„does not operate as res judicata it would 
“nevertheless debar the plaintiff from 
instituting the present action by reason 
of the provisions contained in Order 9, 
‘rule 9, Civil Procedure Code. His con- 
tention is that inasmuch as the plaintiff 
-failed to appear before the Deputy 
-Commissioner on the hearing day -while 
«the objector to the petition was present, 
-the plaintiff, in view of the salutary prin- 
-ciple of law laid down in Order 9, rule 9, 
«Civil Procedure Code, is precluded from 
“bringing a fresh action in respect of the 
„same matter and that as long as the order 
-passed under Exhibit B-7 did not stand 
set aside the plaintiff will have no right 
‘to file a fresh action in respect of the 
¿same relief. Even with regard to this 
„contention we are unable to agree with 
‘Thiru Kumaraswami. Though the 
‘Deputy Commissioner had dismissed the 
„application of the plaintiff Exhibit B-6 
«by his order Exhibit B-7 the said order 
.does not seem to have been acted upon 
„at all. No steps had been taken by the 
„Deputy Commissioner to wrest the 
smanagement of the temple from the 
plaintiff and entrust it in the hands of 
persons appointed by the Board. Even 
-the objector who would not consent to 
«the plaintiff getting an order in his 
sfavour declaring him to be the heredi- 
tary trustee of the temple does not appear 
«to have taken any action to enforce the 
. order passed in Exhibit B-7. From the 
srecords filed as exhibits in the case it is 
-seen that the plaintiff has continued to 
-function as the trustee of the temple and 
-managed its affairs all along. As a 
-matter of fact, the Board itself has called 
.for contribution from the plaintiff in 
-respect of the suit temple even subse- 
-quent to the order under Exhibit B-7. 
This is manifested by the demand notice 
“Exhibit A-10 dated 17th May, 1958 and 
-the reminder notice Exhibit A-11 dated 
„6th August, 1959. Over and above all 
these things it is seen that when the plain- 
- tiff came forward with his application 
O.A. No. 59/60 before the Deputy 
Commissioner the Board did not take 
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the stand that by reason of the former 
order under Exhibit’ B-7 rejecting the 
claim of the plaintiff to function as the 
hereditary trustee of the temple he was 
not entitled to seek a fresh declaration 
from the Deputy Commissioner. Even 
so, the Commissioner also in the appeal 
preferred before him did not consider 
the question as to whether the former 
decision against the plaintiff disentitled 
him from seeking for a similar relief in 
his favour. This defence, viz., that 
Exhibit B-7 stood in the way of the plain- 
tiff seeking a fresh declaration in his 
favour was raised for the first time only 
when the Ist defendant filed his written 
statement in the suit filed by the plaintiff. 
Even as in the case of res judicata a defence 
in respect of an action under Order 9, 
rule 9, Civil Procedure Code, is not an 
inexorable or inflexible defence in the 
sense that such a defence can be invoked 
as an answer to a claim made by a party 
in an action at any stage of the proceedings 
and that the invoking of such a defence 
cannot be trammelled by any other rule 
of law. Of necessity the application of 
such’ doctrines of defence must have rele- 
vancy to the conduct of parties and can- 
not be worked out in vacuum. Inas- 
much as the Deputy Commissioner and 
the Ist defendant had failed to treat 
Exhibit B-7 as a bar to the subsequent 
action instituted by the plaintiff, it must 
be held that they had waived such a 
defence and if they had so waived, it 
will not be open to them to raise that 
objection at a later stage, z.e., when the 
plaintiff came forward with the suit. 


16. A Bench of this Court in Moturi 
Seshayya v. Sri Rajak Venkatadri Appa 
Row1, has held that the plea of res judi- 
cata is one which does not affect the 
jurisdiction of the Court and it is only a 
plea in bar of a trial of a suit or an issue . 
as the case may be, which a party is at 
liberty to waive. Even so in respect of 
a plea under Order 9, rule 9, ° Civil 
Procedure Code, it is one which a party 
can choose to waive and defend a later 
action on the strength of his case and on 
the merits of the controversy. Having 
invited the Court to render a decision 
on merits it will be most inequitable off 
the party is allowed to fall back upon a 


1, (1gt6) 31 M.L.J. 219 : 36 I.G. 289, 


iT) RAMACHANDRAN ‚V. 
technical plea and. oppose an action, of 
the other, party. when such a plea was 
wholly available to him even at the very 
inception of the action and which. plea 
the failed to put forward and instead chose 
to hazard a decision of the case on merits. 
“We are therefore clearly of the opinion 
that the further contention of Thiru 
Kumaraswami, that even , if. Exhibit. B-7 
-will not operate as res judicata to the suit 
instituted by ‘the. plaintiff, -it would 
mevertheless preclude the plaintiff, under 
«Order 9, rule 9, Civil Procedure Code, 
rom coming forward with the action. 
cannot be sustained. The resultant 
position will.therefore be that the plain- 
tiff succeeds on both the points which 
arise.. for . consideration in appeal. In 
the result, we find ,that the appeal is 
devoid of merit. Consequently the 
zappeal will stand dismissed. There will 
ibe no order as to costs. : 


RS. ` Appeal dismissed, 
IN THE HIGH COURT OF' JUDI- 
‘CATURE AT MADRAS. l 
‘Present :—N. S. Ramaswami, 7. 


M. Ramachandran and others . 
, ' Appellants* 
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State of Madras represented by the 
‘Collector of Coimbatore .. Respondent. 


Madras Requisitioning and ‘ Acquisition 
of Immoveable Property Act (XLII of 1956), 
sections 8 and 11—-Madras Court-fees and 
Suits Valuation Act (XIV of 1955), 5 ction 
51—Award—Nature of—“ Order” as con- 
templated by section 51—Appeal under- section 
11—The Madras Act of 1956—Court-fee 
jpayable—Section and Article applicable. 


An award made by an arbitrator under 
‘section 8 of the Madras: Requisitioning 
cand Acquisition of Immoveable Property 
-Act, 1956, is not a mere expression of 
‘opinion but an “ order ”,` a ‘formal! ex- 
‘pression of a decision regarding ‘the com- 
‘pensation to be paid. It is not necessary 
‘that there should be a direction or-com- 
mand to make an award an “ order” as 
contemplated under ‘section 51 of the 
* AA, O.S.R. No, 62267 of 1970. -- . -- 
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Madras Court-fees and Suits Valuation 
Act, 1958. [Para. 3.] 


The award of the Arbitrator under section 
8 of the Madras Requisitioning and Ac- 
quisition of Immoveable Property Act is 
“ an order relating to compensation under 
any Act” as contemplated in section 51 
of the Madras Court-fees and Suits 
Valuation Act. [Para. 2.] 


An appeal under section 11 of the Madras 
Requisitioning and Acquisition of Im- 
moveable Property Act of 1956, against an 
order relating to compensation would 
squarely fall under section 51 ‘of the 
Madras Court-fees and Suits Valuation 
Act of 1955. and the Court-fee payable 
is ad valorem Court-fee under Article lL of - 
Schedule I which prescribes not only 
fee for plaints, written statement pleading 
a set off or counter-claim but also for a 
memorandum : of appeal presented to 
any: Court. - Be sth [Para. 10.] 
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The Court made the following 


Orver.—The question that arises is 
whether in this appeal under section ‘11 of 
‘the Madras Requisitioning and Acquisi- 
‘tion of Immoveable: Property Act, 1956 
(hereinafter referred to as the Requisition- 
ing Act), ad- valorem Court-fee is 
payable’ on the difference- between the 
amount awarded and the amount claimed 
by the appellant .as per section 51 of the 
‘Madras Court fees and Suits Valuation 
Act, 1955 (hereinafter referred to as. the 
Madras. Act), or, whether only fixed Court- 
fee under “Article 3 of Schedule II of the 
said. Act’ is payable. Agricultural. lands 
belonging to the appellant, whose appeal 
is yet to be numbered, have been acquired 
under the Requisitioning. Act. Under 
section 8 (1) (b) of the Requisitioning 
Act, the District Judge, Coimbatore,came 
«qo be appointed Arbitrator. to determine 
the compensation payable in. respect of 
the said lands. The Arbitrator has fixed 
the total compensation at Rs. 1,14,324-45 
but the appellant claimed a total com- 
pensation-of Rs. 5,82,222-00. The value 
of the Civil Miscellaneous Appeal shown 
in the memorandum of appeal is the differ- 
ence between the abovesaid two sums, and 
that is, Rs. 4,67,897-55. But only a fixed 
Court-fee of Rs. 10 has been paid. No 
provision is quoted in the memorandum of 
appeal. However, it is claimed that such 
fixed Court-fee, has been paid as per 
Article 3 of Schedule II of:the Madras 
Act. The question is whether section 51 
of the Madras Act which contemplates 
payment of ad valorem Court-fee on the 
difference between the amount awarded 


and the amount claimed by the appellant, ` 


is applicable, or whether Article 3 of 
Schedule II is applicable. If ‘section 51 
is applicable, then ad valorem Court-fee 
on the, difference claimed, namely Rs. 4 
lakhs odd, has to be paid in accordance 
with Schedule I. The contention of the 
‘learned Counsel for the appellant is that 
section-51 of the Madras -Act is not 
applicable and that, therefore; only fixed 
Court-fee under Article 3 of the Schedule 
Il is payable. <’ tee? ae re 


a. Section 51-of the Madras*Act-is in 
the same terms as section 8 of the‘Gentral 
Court fees Act; 1870 (hereinafter referred 
to as the Central Act). _ A.plain reading 
‘of section ‘51 of the Madras. Act would 
undoubtedly take in the present’ appeal. 
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Section 51 says that the fee for the memo-- 
randum of: appeal, against an order relat-- 
ing to compensation under any Act for- 
the acquisition of property for public pur-- 
poses, shall be-computed on the diference- 
between the amount’ awarded and the- 
amount claimed by ‘the appellant. «In. 
thé present case, the Arbitrator appointed! 
urider the Requisitioning Act has given. 
an ‘award under section 8 of that Act and: 
under section 9 of the’said Act, there is a: 
statutory obligation’ on the part of the- 
authority authorised by the State Govern-- 
ment-to pay the said amount awarded, to; 
the appellant herein. There’ can- be no| 
doubt ‘that the awafd of the Arbitrator 
in this case is “an order relating to-com-} 
pensation under any-Act” as contein-j 
pard under section 51 of the’ Madras} 
ct. a z 


3. The learned Counsel for the appellant,. 
however, contended that what the Arbitra-- 
tor made ‘being only an award, it is in the- 
nature of an opinion and not an order.. 
The learned Counsel contended that in the- 
award there is no command .or direction. 
to the authority authorised by the State- 
Government to pay the compensation. 


. determined, and that.therefore the award. 


cannot be construed as an order as con— 
templated under section 51 of the Madras. 
Act. This is not tenable. ‘‘ Order.” 
does not necessarily mean. that it should: 
contain either a direction ora command. 
In Ramanatha Atyar’s Law - Lexicon. 
(1940 Edition) at page 918, the word: 
“ order ” is no doubt defined as a mandate: 
\or command, but it is also stated that the- 
Word “ order ? would mean judgment ‘or 
‘conclusion. -À Division Bench’ of the- 
“Madhya Pradésh High’ Court in Gangadhar 
v. N. A. M. Society’; has. held thatthe: 
word “order”? means a décision’ or. a 
finding. Even`in the Code of Civil Pro- 
cedure, the word “ order ” is defined only 
as a formal expression of any decision of a 
‘civil Court (which is not a decree). Of 
course as per that_definition ‘which is - 
contained in section 2 (14) of the Code of: 
Civil Procedure, the formal expression ‘of’ 
any decision must be by, a civil Court.. 
The point to be noted now. is that even.as. 
per that definition, an order need not 
contain either a direction or a_command. 
but-it-need-be-a-format-expression-of-any- 





H. ALR. 1971 MP. 16. 


he 


(Bier; 


decision. {In.the preséntzcases:it isswholly. 
untenable: to'z contend {that othe xiaward 

passed -by the:Arbitrator,is:‘only an:ex? 
pression ~of- opinion: Undoubtedly>iitzis 

a ‘formal éxpressioncof.a decision:régarding 
the compensationupayable ‘to: the :appel> 
lant. --Apartifrom this; asoalready-.seenj 
section 9-of the ‘Requisitioning*Act makés 
it obligatory,;on:therpart óf the:authority 
authorised: by . the 1Statéii.Government;: to 
pay-.the ‘compensatiom2sos! determined:by 
the Arbitrator: :If-séétions-8 ‘and<9 Of the 
Requisitioniiig Act)are‘read!:together}‘one 
can’even spell.out. a; command or: av direc- 
tion to ‘the authority-concerned. to:pay the 
compensation determinéd ‘by the-Arbitra~ 
tor. Evensotherwisepias)I:saidvit isnot 
necessary. that cthere/ should be :eitherya 
direction torox) command, "to. make?an 
award ‘an | order??''las .tcontémplated 
under- section” 5k:of 9 the Madras»: Act: 
Further the dast part of the:section speaks 
of. ‘the. .différericeé-betweensthe: amdunt 
‘ awarded/siundetscthe:torder’ «and :the 
amount claimedfor‘computing the!Court= 
fee payable. That also shows that:!the 
word ‘ order’ takes in an.award..- tT x 
PRET PGRN LO VOTE a h aN 

4. -The ldariied. Counsel for the appellant 
referréd’to the “decision ‘of Srinivasan? J! 
reported in “Appavoo ;Mudaliar” v. Special 
Deputy “Collector >? Madrast and conténdéd 
that by‘virtue of*tHat: decision sit Must be 
held‘that “only ‘fixed Court-téé"is® payable 
in ‘thé’ present “¢ase?"Phat’ is again tint 
tenable. "Thé casé’before-Stinivasan) J> 
Was ixnder“ thé: Madras'Shuti! Improvement 
Act, “Thé? question was whether iw an 
appeal undér section! 6 (4Y (a)"of'the said 
Act, ad-valorém Court-féé as‘ contemplated 
under “section” 5 L'or only “fixed” Court-feé 
under’ Article’ 3 *of Schedule TI “ofotwe 
Madras Act is payable?! “FH Teatiied 
Judge; pointed, out,that the appeal, under 


section: 6,;(4). (4).,of,,the said Act tis not 


against any award, ‘the stage, of passing ‘of 
an, award having not yet been réached, and 





that therefore the latter, part of, séction 5i 
‘of the. Madras Act which speaks.about.the 
difference; betwéen,,the,.) amount, award; 
ed; and phe ,;-amount, claimed-”, does 
not. arise. q; Lhis „decision, would. iny no 
way; help the appellant, in the present,case, 
While, in, the caseibefore Srinivasan; Je 
the stage of passing of an award had not 


been reached.by-the-time-the-appeaLunder 


n PZJ >y 


este 


Cee er aes od 
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sectionl6 (4) (a) zoflithé< Madra Slum 


Iniprovement :Actzwasvfiled, ithatsis> not - 
the “position!-inucthe «presentiaseton Une 


‘doubtédly;fanaward has: béentpassed: and 


the'appeal relates:to the'differericebetween 
the. ‘amourit9\‘awardedicandthie" aniourit 
claimed:: JAS acthaltter‘of) fact,zahéojudet 
ment}! of: Srinivasan, Jip proteeds2on the 
basis thatodf? an'sawardthasibeem! passed 
and:the appeabvis:fori enhancementofaHe 
‘compensation; : namely’ for! theudifference 
between ‘the<amount awarded Jand thé 
amount claimed): section: 5b of the Madkas 
Act would be attracted. To that éxternt 


5.0:/Then »the-learnéd;Goinseld relying 
upon ithe® décisioh) Of: the ‘Bombay High 


of :Bombay:contends that ::thez-s order € 


DYicHtaL 


Le eUAP Td ci 
civil “Court. 


as Thaba Bont b gaol. fi gargo 


. civil Courts. 
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civil Court. Needless to say that the 
Madras Act as well.as the Central Act 
are not confined to Court-fees payable, 
on decisions arising out of disputes on 
It is true that the word 
“ order ” is not defined in the Madras Act 
(as well as the Central Act) but that does 
not mean that one should look to the 
definition contained in the Code of Civil 
Procedure, especially when the section 


does not use the word “ order ” simplici- 


ter, but used the expression “ order 
relating to compensation. under. any 
Act.” aa ae 


6. The argument that the word “ order ” 
occurring in section 51 of the Madras Act 
should be understood as per the definition 
contained in ‘section 2 (14), Code of Civil 
Procedure, or in other words, that section 
51 applies only to appeals against deci- 
sions. of a civil Court and that in the 


. present case, the decision not being of a 


civil Court, only fixed Court-fee is payable 
can be shown to be untenable by a mere 
reading of section 8 of the Central Act 
and Article 11 of Schedule II of the said 
Act as amended in Madras. The Madras 
Act is of the year,. 1955.’ Prior to the 
passing of the Madras Act, the Central 
‘Act was applicable to this State. Section 
8 of the Central Act is in the same terms 
asYsection 51 of the Madras Act. Article 
11 of Schedule II of the Central Act 
corresponds to Article 3 of Schedule II 
of the Madras Act. That Article (Article 
11 of Schedule II), without the amend- 
ment effected by this State, relates to 
memorandum of appeal when the appeal 
is not from a decree or order having the 
force of a decree. But Article 11 of 
Schedule II as made applicable to this 
State reads thus : 


“ Memorandum of appeal when ‘the 
appeal is from an order inclusive of an 
order determining any question under 
section 47 or section 144 of the Code of 
Civil Procedure, 1908, and is presented 


Uf the word “ order ” occurring in section 
8 of the Central Act is to be understood 
as defined under section 2 (14) of the 
Code of Civil Procedure, or in other words, 
<“ order ” under section. 8 of the Central 
Act should be a decision by a civil Court, 
there is no reason why the word “ order ” 
occurring in Article 11-of Schedule II as 
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amended in this State, should not also 
be understood only as a decision -of a civil 
Court. In fact, that Article specifically 
includes an order determining any ques- 
tion under section 47 or section 144 of the 
Code of Civil Procedure, which means, 
that Article covers a decision by the civil 
Court. To put- it in other words, the 
word “ order? occurring in that Article 
would be well within the definition of the 
said word contained in section 2 (14) of 
the Code of Civil Procedure. . Then the 
position would be section 8 .as well as 
Article 11 of Schedule II as amended by 
the Madras State would only relate to 
decisions by civil Courts. There is no 
scope for excluding only section 8 and 
applying Article 11 of Schedule H in 
respect of appeals against decisions not by 
a civil Court. Therefore, I am clearly 
of the view that the word “order”? occurr- 
ing in section 8 of the Central Act (as 
well as in section 51 of the Madras Act) © 
is not to be understood as defined under 
section 2:(14) of the Code of Civil Pro- 
cedure. 


7. In Hirji Virji v. Government of Bombay}, 
referred above, Wadia, J., held that only 
fixed Court-fee is payable on the appeal 
against the award of the Arbitrator under 
section 19 of the Defence of India Act 
on two grounds namely, (1) that the 
award is not a decree or an order having 
the force of a decree and that therefore 
Article 11 of Schedule II of the Central 
Act would apply: and (2) that it is not an 
order as contemplated under section 8 of 
the Central Act. The learned Judge’s 
view is that the word “ order ” occurring 
in section 8 should be, understood as 
defined in section 2 (14) of the Code of 
Civil Procedure. ` 


8. For reasons discussed supra, with res- 
pect, I am unable to agree with the view 
of Wadia, J., of the Bombay High Court 
regarding the second ground, namely, the 
one relating to the, interpretation of the 
word “ order” occurring in section 8 of 
the Central Act (section 51 of the Madras 
Act). No doubt the Nagpur High Court 
in Crown v. Chandra Bhanlal®, in respect of 
an award under section 19 of the Defence 
of India Act, a Division Bench of the 





. ALR. 1945 Bom, 348. 
2. ALR. 1957 Nag. 8. 


II) 


- Punjab High Court Py ee ee vV: 
The Punjab State!, in respect of an: a‘vard 
under the Punjab Requisitioning’ and 
Acquisition Act; 1953, as well as a Division 
Bench of the Delhi High Gourt in Manglal 
Sex v. Union of India*,-in respect of. an 
award under the Re-settlement of Dis- 
placed Persons (Land Acquisition) , Act, 
1948, have taken a similar view as the 
Bombay High Court. But in Satya 
Charan v. State of West Bengal’, the decision 
of the Bombay High Court i in Higi Virji v. 
Government of Bombay*, has beer dissented 
from. That decision is in respect of an 
award under the Requisitioning and 
Acquisition of Immovable Property, Act, 
1952 and the learned Judge of the Calcutta 
High Court, after extensively..quoting the 
observations of Wadia, J., of the Bombay. 
High Court observed in paragraph 22 at 
page 613 as follows: .. 


“With very. great respect, I dissent 
from the Judgment of Wadia, J. section 
8 of the Court-fees Act does not use the 
expression ‘‘ order” simpliciter but 
- uses the expression “order relating to 
‘compensation under any, Act, for the 
time being in ` force.” ‘(underlining 
herein by myself). . That’ ‘being so, 
there is no reason why the expression 
“order” in section’ 8 of the Court- 
fees Act must be treated ‘as an order 
T section 2 (14),. ‘Civil Procedure 
ode 


The same Court (The . Calcutta High 
Court) in an early case reported in Ananda 
Lal Chakrabutty, In re, has held that in an 
appeal from an award from the Calcutta 
Improvement Tribunal,, ‘the Court-fee 


payable on the memorandum of appeal is’ 


governed by section 8 of the Court-fees 
Act (Central Act) and ad valorem Court-fee 
under Article 1 of Schedule I is payable. 


l 
9. A Division Bench of the: Andhra Pra- 
desh High Court in Lakshminarayana v. 
Revenue Divisional Officer, which is a case 
under the Requisitioning and Acquisition 
of Immovable Property Act, has taken a 
similar view. They have dissented. from 
the judgment of the Bombay. High Court, 
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the Division Bench of the: Punjab High 
Court and also that of the Allahabad 
High Court- reported ` in ` Debi -Din v. 
Secretary of -Statet, and: held that the award 
passed under the Requisitioning. and 


. Acquisition of Immovable Property: Act, 


1952, is an order coming within the mean- 
ing of section 8 of the Court fees Act 
(Central Act) and that the appellant 
would have to pay. ad valorem Court-fee 
under Article 1 Schedule I of the Court- 
fees Act.. With respect, I agree with the 
view of ‘the Andhra Pradesh High Court 
and. that of the Calutta High Court. 


10. In the present case, I am not co^- 
cerned with the correctness or otherwise 
of the first ground relied on by Wadia, J. 5 
in Hirji' Virji v. Government of Bombay?. 
There the learned Judge said ‘that the 
award (in that case by the Arbitrator 
under section 19 of the Defence of India 
Act) is not a decree or an order having 
the force of a decree and that therefore 
Article 11 ‘of Schedule II of the Central 
Act would ‘apply. As already noticed 
the said Article with the ‘Madras Amend- 
ment is in. different terms. That Article” 
with the Madras Amendment applied to a 
memorandum ‘of appeal when the appeal 
is from' an order--in¢lusive of ‘an’ order- 
determining any., question < under section 
47 or section 1447of.:the’ Code. of Givil 
Procedure; 1908: < ‘It {does ‘not apply? ‘toca’ 

‘a memorandum’ ofs’appeal: when’. the 
appeal is not-from ‘a’‘decree or an. ‘order 
having -the force“of a decree ”, ::The 
corresponding provision in the Madras 
Act (Article 3 of Schedule II) -also does 
not refer to a “ mémorandum of appeal 
when the: appeal :is not from a decree or 
an order: having the force of a decree” 
On. the other.hand, the said: Article in 
the Madras Act relates to a “‘ memoran- 
dum of appeal from an order inclusive of 
an order determining any question under : - 
section 47 or section 144 of the Code of 
Civil Procedure,_1908, and. not otherwise 
provided for”. Therefore, the question 
whether the award in this case is a decree 
or an order having the. force of a decree 
does not arise. Under Article 3 of Sche- 
dule II of the Madras Act, the provision 
is only in réspect of an appeal from an 
order s......05- not otherwise provid- 
ed for”.: As section 51 of the Madras 

1, ALR, 1939 AH. 127. -- 
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Acti rated tolcsectionn'8 7 of the 
Genitrali(Actddcoes mot ‘provide :sfor uar 
appeal from “an orderwould: haveyid 
application? s:!The:sitnple question is:whe2 
ther thelawarduin thisscasetisxan “order 
relating:otor: i ‘Compensation Wa pad foe 
thexacquisitiontof. property! icas: sconteriit 
platedsunderséctior 51) of it:is‘an-‘ “order 
joiga not otherwise: provided . for ?} 
asi- contémplated ` ‘under cArticle 3u, GE 
Schedile‘IPoof the>Madras:'Act.’. Iam 
unable: tocunderstand:as: to:why the award: 
should betitinderstodd :as!an."* ofder’ 3..1:" 
not otherwise: provideds for"; in thé! face: 
of section 51. y The. appeal, ,in ‘this case. 
would. "Squuarely,. fall. ‘under, section wl ‘of, 
the ‘Madras A Act. and 1 “the Court-fee. payable, 
is ‘under, Article, i ‘of ‘Schedule’ I: ‘which: 
prescribes mot only. the, ‘fee, ‘for, : : plaints; 
written statement- “pleading” a set-off. or, 
counten iSlaim t but also for a@jmemorandum, 

af, Abpea, „presented 1 ‘to any Court, ; A 


mold gest bi. case s do woth ol 
1153 r Regarding the qüestion: of ipaymient, 
of ; Gourt-fee;- there is noqdistinċtion beż. 
tween, am appeal „relating stoi;an bàwardi 
under, the Gand Acquisition: Acti and:ian: 
appeal, in, respect ofan, award: relatirigy 
tò- compensation under; any.:,othenc Acti 
Admittedly’ad valorem; Court-feeris payable: 
on; 'an;-appeal; presented by -the :claimanty 
iti respect: of, the differéride between the? 
amountcawarded arid the aifoint-claimed) 
by! him, iif the, award) is -urider.the,, Land’ 
Acquisition:-oAct.3..\Suchi payment. of.cad 
valorém Court-fee is because ‘ofthe provi-! 
sion!-contained ih section 8 of ithe :Central 
Acti-and the] corresponding: provision -in. 
the: Madras:Act, namely. section! 51. there- : 
inp andsnot: becauisesthe: award ‘under: the: 
Land. Aéquisition: Act. is deèmed:: to'be a: 
decreé:as provided: under:séction. 26. (2)-of 
the Land Acquisition: Act^/.It.. hut. be 
remembered that sub-section! (2) of sections 
26..of ithe: Land: Acquisition Act. jhad ‘been : 
inserted» only “by: the Amending . Act: 
(XIX of!192}) 13. This ‘provision::so ‘intro-' 

*ducéd :by the Amending Actc Says: that. 
every :'award® shall ibei deemedito: be..a. 
decree:and.the statement iof..the Jgrounds > 
of-.everysstich..award ia: jadgment : within’. 
the meaning: ‘of section’ 2} clause:(2): and. 
sectiono2. clause: (9); respectively: of: the: 
Codestof »-Civili:Procedure,. .1908.°:The? 
abovesaid <sitb-section (subsection ` (2): ofo 
section-26) -had -been mitepdueed nat the 
1921 amendment not for 
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rer es 


randuni of.appeal against) the ‘disallowed 
portion: :of:the..claim.:: The introduction 
of: the -aboveésaid :sub-sectidn was conse: 
quential to the amendriient-of ‘section: 54, 
by. the same Amending: Act, : ‘namely Act 
XTX of 1921; “Section ‘54 as it originally 
stood. read thus”; pug upe punua sii 


ari se Subject’ to “the eee oe ‘the 
“Code ‘of Civil “Procedure. applicable to 
"appeals, from original decrées,, an appeal 
-shall lie to : the, „High: Court from -the 
award: or any parí of: the award, in any, 
Z „proceeding, undér this! AGE? 
Under: that provision, an. Appa against 
thè -award lay’ tọ- ‘the: High’ Gourt, but 
théré'could: -Be no! sédorid- ‘appéal’ ‘and 
there ‘was ‘also ‘no riglit’ of: appéal to ithe 
Privy- ‘Gouncil.' -The Privy- Council held: 
itt Rangoon: Butdin' and-Company Limited’ v. 
Es Collector of Rangoon". ` i 


ae “Ag Lord ‘Bramwell observed in’ ' the 
““case’ of Sanback Charity ’ Trustee v: “North 
es > Staffordshire Railway ‘Conipany?, an ‘appéal 
"does not’ exist in the’ nature ‘of ‘things. 
DA right‘ ‘of’ appeal `` from. any Tribunal 
“must be’ given’ by” express enactment. 
E-A" special/and limited” ‘appeal’ is given 
= “by: the ‘Land’ Acquisition Act from ‘the 
| award’ of thé Court to’ the High. Court. 
No: further | right’ of “appeal is given. 
“Nor can any.such right be implied < 
“Their Lordships ~ cannot accept ‘the 
argument or suggestion that when ofice 
. the claimant’ is admitted to the’ High 
z Court hè. has<all the2rights of the .ordi- 
: mary.. suit . or including the right’ ‘to 
--carry an.award made’in. an-arbitration- 
“cas. to the -valuei.of.'the ‘land. taken‘: for- 
él a publio: : purposes: upʻ-to.-this Board’ as. if. 
‘it - were? a’ decree. of. ithe High.- Court; 
“made in the : “course? of its- orania 
~ jurişdition:”. TOE E E 


EA 


Further, as’. sections-.-26 -and .54 stood` 
originally;. the award. was not capable of 
being executed; .In'order -to remove the. 
anomaly. the--award>:under --the: Land 
Acquisition Act was-placed on a' par with 
a. decree .as defined: under section -2:.2)2 
ofthe Code of Civil Procedure.. Therefore’ 
the-fact-that--an-award- under-the-Land- 
Acquisition Act is. deemed to: bea decree 
within the meaning of, Agetion -2..(2) nis 





t 
1. (1912) 39 LA; “197 4 MLJ. 276: ILR 
40 -Cal.- 212-16 I.G.’ 188; 
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mothing to do `with the question of proper 
Court-fee on-a memorandum of appeal 
in respect: of the difference between the 
-amount claimed and the amount awarded. 
Ad valorem Court-fee is paid on a memo- 


mandum of appeal filed by a claimant ~ 


under the Land Acquisition Act, only 
‘under section 8 of the Central Act or 
wunder section 51 of the--Madras Act, as 
‘the case may be,-read with Article: T of 
‘Schedule. I. | a gets bey 


-1z. A Full Bench of‘ this Court in 
„J. Pattammal'v. Colléctor ‘of Madras! has 
proceeded on the footing that ad valorem 
‘Court-fee is payable on a memorandum 
of appeal in respect of the difference 
between the amount claimed and ‘the 
-amount awarded under the Land Acquisi- 
tion Act, under section 51 of the Madras 
Act. Of coursé, the present question did 
‘not directly arise in that case. There, 
the only point was whether Court-fee, is 
‘payable on interest on the différence 
‘between the amount claimed and the 
‘amount awarded. But.as I said, the 
Full Bench has proceeded’ on the footing 
that in respect of the difference ad valorém 
‘Court-fee payable is under section 5I of 
the Madras Act’(and not because’ the 
award is deemed to be a decree as stated 
in section 26 (2) of the Land Acquisition 
Act). 


13. Lastly the learned Counsel for the 
appellant; referred to In re, Bandapudi 
Venkatarathiam? in: support of his conten- 
ition. , That was a case of an appeal filed 
under Rule 9 of the Rules framed under 
ithe Madras Agriculturists’ Relief’ Act 
(IV of 1938). The. ‘said Rule stated 
‘that the order’ of the Court declaring the 
-amount of the debt under Rule 7 thereof, 
‘shall be ‘ subject to appeal and second 
“appeal as if it were a decree in an original 
suit *’. © Because! of this provision, which 
has stated that the order is subject to ‘an 
appeal and secorid ‘appeal as‘ if it ‘were a 
decree, ad valorem Court:fee was’ claimed 
on the appeal memo presented under that 
Rule. A Division Bench of this - Court 
negatived ‘the contention of the Revenue 
‘with the following ‘observations occurring 
in column: 2 of. Page 640° j: 


1 
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”.“ It-is contended that if this order is to 
‘be treated for purposes of appeal as if it 
were a: decree, it must necessarily attract 
the provisions of the Court-fees’ Act 

“for.appeals from decrees. We are un~ 
‘able to'accept this contentions in the 

‘absence of any specific provision in the 
Rules attracting the provisions of the 
Court-fees Act governing appeals from 
decrees. The Court-fees Act being 
a fiscal statute, we cannot in the 

“24 ‘presence? of - ambiguity « guess - at the 
meaning of ‘the authority which 
enacts the Rules and draw from the 
presumed intentions of that ‘authority 
an inference, which is adverse to the 
party who’ has“to pay the tax.’ 


The Division Bench further pointed out 
that Rule 11 of Schedule II as amended 
in’ Madras relates to a memorandum of 
appeal when the.appeal, is from an order 
inclusive, of :an, order: determining any 


-question under section 47 or section 144, 


Civil Procedure ‘Code, and that. there is 
nothing in the said Article which would 
exclude the applicability of the same to 
the case before them namely an appeal 
under Rule 9 of the Rules framed under 


the Madras Agriculturists Relief Act, J 
am unable to-see how this „decision hag 


any bearing on the. present case, Ad 
valorem Court-fee is claimed on the.memio- 
randum of appeal in the present case not 
because the award is a decree or deemed 
to be a decree or should be treated as if it 
were a decree: ‘put. because it is an order 
relating to%ompensation: The question 
is whether section 51 ‘of the Madras Act 
eorresponding. to section 8 of the Central 
Act is applicable or not. - I have already 
sufficiently indicated that the section does 
apply as the award by, the Arbitrator is 
an “order relating to compensation ” 


‘Obviously ‘that section has nothing to do 


with the appeal under Rule 9'of the Rules _ 
framed under the Madras Agriculturists’ 
Relief Act which was before: thie*Division 


yt, 


Bench in'In re, Bandapudi Venkatarathham}, 


“Therefore that decision has no bearing 
‘at all to the’ present’ case. 


` 


I4» The „appellant. ‘has to, "bay ad valorem 
Court-fee on ‚the. appeal memorandum . 


UE. (T941) 1 M.L}. 721, ATR, 1941 Mad, 639. _ 
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according to the value of the appeal 
shown therein. Return the appeal memo 
giving 4 months time to pay Court-fee. 


S.J. Appeal memo. 
j returned with directions 
to pay proper Court-fee. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :-—JV. S. Ramaswami, F 


Ramachandra Chettiar .. 


Petitioner* 
v: 


G. M. Ramaswami Chettiar and 
another e- Respondents. 


Madras Land Reforms (Fixation of Ceiling 
on, Land) Act ‘(LVIII of 1961), ' sections 
12, 18—Land sold in auction—Vendor filing 
return under the Act—Authorised Officer pre- 
paring statement—One of the items sold 
shown as surplus—Purchaser filing objections 
— Officer overruling objections—Appeal by 
purchaser dismissed—Revision—Pending re- 
vision final statement under section 12 pub- 
lished—Notification under section 18 pub- 
lished—Validity of final statement and noti- 
JSication. 


The first respondent had a half share in 
nine survey numbers, amongst other 
lands, The said half share was sold in 
Court auction and the revision petitioner 
purchased the same on 5th January, 1967. 
The first respondent had filed a return 
under the Act LVIII of 1961 and the 
Authorised Officer prepared a draft state- 
ment under section 10 (1) of the Act, datea 
18th: October, 1967, showing one of the 
nine items as surplus. Notice under 
section 10 (5) was served on the revision 

etitioner as a person interested in the 
and. The Authorised officer overruled 
his objections by his order dated, 16th 
March, 1968. Against this the revision 
petitioner filed an appeal which was dis- 


missed on 18th August, 1972. The 
present revision petition was filed, on 
22nd September, 1972. During its 


pendency final statement uder section 12 





* G.R.P, No. 951 of 1973. IiE Apri 
5 » 1974. 
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of the Act came to be published on 13tł» 
December, 1972 as no stay was granted 
in the revision petition. On 7th March,. 
1973, notification under section 18, ves- 
ting in the Government the lands. 
declared to be surplus came to be pub-. 
lished. Possession of lands was stated! 
to have been taken on 23rd April, 1973.. 
A copy of the final statement had not been. 
served on the revision petitioner. Further 
under rule 20 of -the Madras Landi 
Reforms (Fixation of Ceiling on Land} 
Rules, 1962, the notification under section. 
18 (1) shall be in form No. 12 ‘and besides: 
publication in the Fort Saint George 
Gazette it has to be published in the 
District Gazette of the District in which: 
the land specified in the notification is. 
situated. In the instant case a notifica-- 
tion under the District Gazette had not. 
been published. 


On the question of the validity -of the 
final statement and notification, 


Held, The publication of the final state- 
ment under section 12 and the notifica- 
tion under section 18 could be only sub- 
ject to the result of the revision petition: 
which had been pending. i 

i [Para. 6.} 


As no copy of the final statement under 
section 12 or under section 14 had been. 
served on the revision petitioner which 
was a clear violation of the provision con- 
tained in section 12 itself, there had been 
no proper publication of the final state- 
ment. The publication of notification. 
under section 18 would be proper only: 
if there had been proper publication 
of the final statement under section 12. 


[Para..7.J 


Again the notification under section 18. 
(since it had not been published in the 
District Gazette of the district concerned): 
had also not been properly published.. 
Under such circumstances, it could not 
be contended, in any event, that due 
to subsequent events, namely the 
notification under section 18 vesting. 
the land in Government,-the revision peti- 
tioner had to go without remedy. 


[Para. 7.} 


Theforderyof the Authorised Officer. on 
the objection of the revision petitioner 


IT} 


as’ ote by the appellate authority 
was liable to be set aside: 
: [Para. 8] 


ae 


Case referred to tae 


Kaliyaperumal Nattar v.. Authorised Officer, 
(1973) 2.M.L.J. 96: 86 L.W. 446: A. LR. 
1973 M:d. 389. 


Petition under section 115 of Act v of 
1908 praying the High Court to revise 
the Order of the Court'of the Subordinate 
Judge, of Cuddalore, dated 10th August; 
1972 and made in C. M. A. No. 66 of 
1969:. (MRI 44-R ' Authorised’ Officer, 
Land Reforms, Cuddalore 1), dated 
16th March, 1968. = $ =  - | 


K. N. Balasubramanian, for Petitioner. 


P. S. Ramachandran, G. R: “Lakshmanan 
and the Additional Government Pleader, 
for Respondents. , 


The Court made the following 


Orper :—This is a revision - ` petition 
against the order of tlie Authorised Officer, 
Land Reforms, Cuddalore, overruling 
the objections raiséd under section 10 (5 
of the Madras Land Reforms (Fixation 
of Ceiling on Land) -Act (LVIII 
of 1961), hereinalter referred to as the 
Act) the said order having been con- 
firmed by the appellate Judge (Subor- 
dinate Judge, Cuddalore). The lands 
in question belonged to one G. M. 
Ramaswami Chettiar. He had, amongst 
other lands a half share in nine survey 
numbers. The said half share in all the 
nine items came to be sold in Court- 
auction and the revision petitioner herein 
purchased the same on Sth January; 1967. 
The total extent so purchased is’ 5.38 
acres. He obtained the sale certificate 
on 18th March, 1967: © 


2, The said Ramaswami Chettiar who 
has been impleaded as the. first res- 
pondent in this revision petition had 
filed a return under. the . provisions 
of the Act and; the Authorised. Officer 
prepared the draft statement under 
section 10 (1) of the Act which is dated 
18th October, 1967. In the said draft 
statement only one of the nine items was 
shown as surplus. Notice under sec- 
tion 10 (5) of the Act came to be served 
on the revision-petitioner as. a person 
interested in the- land. ‘The revision- 
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petitioner filed: his objections on 10t® 
January, 1968. The Authorised Officer 
however, overruled his objections by 
his order, dated 16th ‘March, 1968.. 
Against that the revision-petitioner filed 
Civil. Miscellaneous Appeal No. 66 of 
1968 on the-file of the Subordinate- 
Judge, Cuddalore but the said appeal’ 
came to be dismissed on 10th ‘August, 
1972. Hence this revision petition and: 
the same had been presented in this Court: 
on 22nd September,’ -1972. 


3. Subsequently, that is „during, the- 
pendency , of this revision petition, finak 
statement under section 12 of the Act. 
came to be published on 13th December, 
1972, as no stay had been granted in the- 
revision petition. On 7th March, 1973- 
notification under-section 18, vesting: 
in the Government the lands declared. 
to be surplus in the holding of Ramaswami. 
Chettiar, came. to be published. It is. 
stated on behalf-of the Authorised Officer- 
~ who has been impleaded as the second. 
respondent herein, that possession of sur-- 

lus lands so notified has begen taken on- 
23rd April, 1973. 


4 The question is ‘whether ithe taking: 
over of lands which the revision-petitioner- 
purchased in the Court auction as surplus- 
of the holding of Ramaswami Chettiar. is- 
valid. Under section 23 of the Act, the 
provision is that in fixing, for the first. 
time after the date of the commencement: 
of the-Act, the ceiling area of any person. 
holding land in excess of 30 standard. 
acres (since ‘amended as 15 standard. 
acres), the Authorised Officer shall not 
take into consideration any transfer in~- 
cluding a sale in execution of a decree.. 

Admittedly, the Court auction sale under- 
which the revision-petitioner ‘purchased. 
the lands, being-on 5th January, 1967, ‘is. 
after ‘the notified. date mentioned in sec-- 
tion .23.. The Authorised Officer and. 
the learned Appellate Judge have over-- 
ruled, the objections of the. revision-peti- 
tioner on the ground that under section 23- 
of the Act the Authorised Officer was to- 
ignore the sale. But it has been held by a. 
Division Bench of this Court in Kaliya~ 
perumal Nattar v. Authorised Offiicert, that. 
as section 23 does not say that the transfer- 
(made after the notified date) is rendered. 
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-void and the section does not deal with the 
“transferee’s right; there is nothing in the 
Act to:affect, the rights of the transferee. 
In that case there was the draft statement 
under...section; 10 ‘followed by the final 
statement, under- section 12; - Thereaftér, 
‘there was.a notification under section 18 


‘(1) and proclamation under séction 18 (2), 


“in respect’ of; the surplus lands which ac- 
-cording to the provisions of the Act vested 
in the Government. - The Division Bench 
“has pointed out ‘that -as section 23 _ does 
‘not say that the transfer by itself is bad, 
for any reason ‘and as the transfer is not 
‘rendered void either expressly’ or by any 
‘staternent in the- section and ‘the section 
-does not deal with the transferee’s rights, 
the Authorised- Officer -had no right to 
‘take thé land in the possession of the trans- 
‘feree. The above decision squarely 
-applies to’ the facts of the present case. 


5- However, it is contended.on behalf 
-of the, Authorised Officer that while in 
the above, reported decision the notifica- 
tion under section 18 was sought to be 
‘quashed in writ proceedings, the present 
‘case is not for any such. relief and that 
therefore in view of the subsequent events 
namely ‘publication of the final statement 
‘under section 12’ and then the notifica- 
tion under section 18 vesting the land in 
‘the Government, the revision-petitioner 
is without any: remedy. This is not 
‘tenable: It may be noted that in’ the 
:reported case, in spite of the fact that the 
-notification under section 18 had been 
published according to which the land 
vested in the Government, the Division 
-Bench ‘has observed in paragraph 4 of 
the judgment that the’ land had. not 
-vested in -the Government as provided 
‘under section 18 (3). ’ This is on the 
basis that there is nothing in the Act to 
.affect: the transferee’s right. It has al- 
ready been noted that though section 23 
‘says that the transfer made after the 
-notified date is to be ignored by the 
-Authorised Officer while preparing for 
the first time the draft’ statement, the 
-section does not say anything about the 
rights of ‘thé transferee. It is in that 
‘context the Division Bench has obsérved 
“that in spite of there having been a notifi- 
-cation under section 18, the land had noi 
‘vested in “thé Government. ` ` aan 


‘6. Whatever that be, in the present. case, 
the notification under section 18 is very 
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much subsequent to the filing of the 
revision petition in, which the order of the 
Authorised Officer under section 10 (5) is 
challenged. It is not right to contend 
that because of the subsequent--events, 
namely the publication of. the final state- 
ment under section 12 and the notification 
under section’ 18; the civil revision peti- 
tion has become infructous: On the 
contrary; the publication of the final 
statement under section 12 and the notifi- 
cation under section 18 can be only subjec 
to the result of the revision petition which 
has been pending. Under such cirucm- 
stances, the fact that in the present case 
no. certiorari is prayed for does not mean 
that the revision-petitioner cannot get 
relief. 


7. Further the notification under section 
18. itself does not appear. to be in accor- 
dance with law. Section 12 makes it 
obligatory that a copy of the final state- 
ment should be: served on the persons 
referred to in sub-section (5) of section 10. 
Admittedly, the revision-petitioner is one 
such person. It is not disputed that-a 
copy of the final statement under section 
12 had not been served on the revision- 
petitioner. Section 18 contemplates pub- 
lication of notification in respect of surplus 
lands only after due publication of the 
final ‘statement under section 12 (or 
under section 14). As no copy of the 
final statement under section 12 had been 
served on the revision-petitioner which is 
a clear violation of the provision contained 
in section 12 itself, it cannot be held that 
there had been proper publication of the 
final statement.- The publication of noti- 
fication under section 18 would be proper 
only if there had been proper publication 
of the final statement under section, 12. 
This is one of the defects in the publica- 
tion of the notification under section 18. 
But that is not all. Under rule 20 of the 
Madras Land Reforms (Fixation of Ceil- 
ing on Land) Rules, 1962, the notifica- 
tion to be published under section 18 (1) 
shall:be in form No. 12 and it shall be 
besides being published in the Fort St. 
George Gazette, be published in the District 
Gazette of the district in which the land 
specified in the notification-or any part 
thereof is sitùated:- “Though in the present 
case a notification -under -section 18 had 
been published -in the- Fort St. - George 
Gazette,-dated 7th March, 1973, ‘it is not 
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¿disputed that such notification--had_-not 
‘been published, in: the District.Gazette of 
the’ district -,concerned;,; : ‘Therefore,;. ithe 
notification under section 18 has_also: snot 
been properly published. Under such 
circumstances, riti:cannot::.be -contended! 
Jin: “any cévent; -that|.due’.to subsequent 
events, natnely ..the “notification: under 
section 18 vesting the land-in the: Govern- 
iment, ‘the Te on pranon a to -go 
without: ‘remedy.. Peed 





gt 


spas 


8. She revision “ptt is allowed ahd’ 
the“arder of the ‘Authorised Officer on the 
objection ‘ofthe: revision-petitioner - as 
confirmed ` by~ the appellate authority: is. 
set aside. The matter is remitted back 
to, the authorised officer for further „proz 
ceedings, in; the’ ‘light of; the. ‘observations 
above. T make“ To, ‘order as to ‘costs, 
‘S. Je eu oot ae Petition allowed. 
IN THE HIGH cou OF Jüntoä: 
TURE, AT MADRAS: Aena a 
(Sppel'ate’ Jurisdiction: y z oh k a 
PRESENT K. Oe A < and 
A: Varadarajan; J. * met a 


Sri Vanamamalai Mutt, Nanguneit 
represented by. its: head His, Holiness 
she Jer ge Ge ee E 
j PTa ERE 

“The ‘Panchayat- Rajakkalamangalam, 
¥Yepresented by its President, Ra- 
aa „Tirunelveli and 
others ; K ' Respondents. 


Tamil Nadu pa ~ Act | (XXXV 
-of- 1958), ‘section 119 (3)+=Rate ‘of? tax— 
Fisation—Delegated to: -- Panchajat—Consti- 
tutional validity. : Dep PRR oe Cael hee 


Section -119 (3) of the: Tamil-Nadu Pan- 
-chayat Act does not ‘suffer fromthe. vice 
of excessive delegation because~vit- -has 
deft. the fixation, of the rates of tax levi- 
able under: the Act to the Panchayat. 
Section 119. (3) ‘is ` not unconstitutional. 
Under. the District -Municipalities Act 
.and also the City Corporation Act, though 
the Legislature -had authorised. the levy 
of property tax, the rate of tax had been 
deft to the Municipal: ‘Gotineil- itself. - At 





was Nos:'484 and 553 ‘of 1970.. = 
TSth December, 1973+ 


wel Sake T: 
D Raju 


is no -doubt,:.open. to the Legislature to 
impose ,ani upper limit for; rates; - But 
that,;was. not a -condition. precedent ‘for 
the validity, the power of the.Municipal 
Council ior, Panchayat - to fix:;the rate, 
The rate. of -tax-fixed in ‘the instant cases 
was also nof excessive and .-it appeared 
to be reasonable. [Para. 3.] 


Case ‘referred. to": om aaa aS I 


age Bit v: BC. 





Municipal, Corporation” 


S. 8 We ‘Mill,’ (1969) 1' Su.” 621 : 
(1968) 3' S.G.R. (251. : ALR” 1968 ` S.C. 
1232; 0 i 


> tase Ee i wpa, s ii 
Appeals. inden” clausé' "15 - of ‘the Letters 
Patent ` ‘against ‘the: ‘order - -of ‘the 
Honourablé Mr! Justice Ismail, datéd .7th 
November, 1969 and made in the exercise 
of- the- Special Original Jurisdiction of 
the High Court in Writ Petition Nos. 3410 
aiid 3411. of 1967 presented utider Article 
226 of the Constitution of India to” issue 
writs: ‘cf mandamus ‘forbearing ` the, first. 
résponident in -both the’ petitions from 
collecting ; or ‘ftom’ taking’ any steps to 
collect the, tax called ‘‘Vivasaya Abiviru- 
thivari’”’ "Agricultural “Development Tax 
and .;Grama~’ ‘Abiviruthi~ari. (Village 
Development Tax): respectively. 


M: Srinivasan and R. . Gopalasivami Iyengar; 
for Appellarit. - : 


for Alanam and Cre 
ment’ “Pleader; for. Respondents. , Ge 


The Order of the Court was delivered by 


i tae eam On the ground of 
excessive delegation, section .119_. (3) 
of the- Tamil Nadu:: Panchayat: Act is, 
attacked. There are two taxes ` desi- 
gnated ,as ,Agriciltural Development 
Tax and Village] Development Tax, 
with which we are concerned. Both 
the taxes have been raised for the specific 
purpose: of. laying roads in thè village. 
Section 119 authorises a, village . Pan- 
chayat to levy such. taxes. Sub-section 
(3) says that, , subject to such restrictions 
and conditions, if any,-as the case may be, 
the Panchayat may levy a tax on agri- 
cultural. .land: -for- æ specific .. purpose. 
This. power: is, of course, subject .to. rules 
to:be made and-with the «sanction of the 
Inspector. While.. granting such ..sanc- 
tion,:*-the ::Inspector. may .also prescribe 
restrictions ‘and.-conditions... By -reason 


Veer aswami, 
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of the rule-making power, rules have been 
made by G.O. Ms. No. 184, L.A. dated 
lst January, 1962. Rule 1 (b) mentions 
the specific purposes for which the taxes 
can þe levied. One of them is the cons- 
truction of a road or bridge or culvert 
in the village. i 


a. The two points urged for the appel- 
lantare: (1) that the fixation of rates has 
been left to the Panchayat whieh amount- 
ed to excessive delegation; and (2) that the 
tax is not related to agricultural purposes. 
As to the second point, there is no argu- 
ment addressed to us that the tax is in 
the nature of fee and, that being so, the 
contention has no merit. The tax raised 
may be devoted to any purpose of a public 
character. ,° 


3. As to the first contention, under the 
District Municipalities Act and also the 
City Corporation Act, though the Legis- 
lature has authorised the levy of property. 
tax, tke rate of tax has been left to the 
Municipal Council. No doubt, the 
Legislature may choose, to impose an 
upper limit for rates. But that. is not, 
in our opinion, a condition precedent 
for the validity of the power of the Muni- 
cipal Council or Panchayat to fix the 
rate. The rate of tax fixed in these 
cases is’ also not excessive and it 
appears to be reasonable. 


4. The appeals are dismissed with costs. 
Counsel’s fee Rs. 100 in each case. 


S.J. 


[Nore:—The judgment under appeal was 
that of Ismail, J. which was as follows : - 





Appeal dismissed, 


(W.P. 3410. and 3411 of 1967, dated 
17th November, 1969.) 


The only point raised in these writ 
petitions is as regards the validity 
of sub-section (3) of section 119 of the 
Madras Panchayat Act © (XXXV 
of 1958) hereinafter “referred to as the 
Act”. The sub-section is as follows : 


“ (3) Subject to such rules as may be 
prescribed and with the sanction of 
the Inspector and subject to such 
restrictions and conditions, if any, 
- as may be imposed by him either at 
the time of granting sanction or later, 
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the Panchayat may also levy in the 
village or town as the case may be æ. 
tax on agricultural land for a specific: 
purpose.” é gt 


The only ground of challenge to the vali-- 
dity of this sub-section is that in regard: 
to the matter-of taxation the essential’ 
legislative function is to fix the rate of 
tax or to prescribe the maximum sub- 
ject to which alone the tax can be levied: 
and that this essentil legislative functiom 
has been delegated to the Panchayat and 
to other authorities by the Legislature 
and therefore the sub-section is unconsti- 
tutional. ° 


6. Since the sub-section itself refers to 
the rules as may be prescribed, it is neces- 
sary to refer to the rules for the purpose 
of testing the validity of this argument. By 
G.O. Ms. No. 184, Local Administration,. 
dated 22nd January, 1962 the Govern- 
ment‘ have framed rules in exercise of 
the powers conferred by sub-section (3) 
of section 119 and cluse (xx) of sub-sec- 
tion (2) of section 178 of the Act. The 
rules are elaborate in nature and it is 
desirable to extract the entire rules in 
this behalf : 


“ The tax on agricultural land in any 
` village shall be leviable every half-year’ 
for a specific purpose, such as— 


_ (1) (a) repairs to irrigation channels: 
and tanks in respect of which no kudi- 

.- maramat fee is levied under sub-sec- 
tion (2) of section 85 of the Madras 
Panchayat Act (XXXV of 1958). 


. (b) construction, maintenance, repair, 
extension or improvement of water- 
works or drainage work ; 


(c) lighting by gas or electricity ; 


' (d) construction of a road, or a bridge 
> or culvert ; or 


(e) construction of buildings intended. 
to be used for Cultural , Educational 
or Medical and other allied purposes ; 
or 


(f) protection of trees, plants and crops; 


(g) raising matching contribution for 
any Programme of development speci- 
fied in the panchayat Department 
. Schematic Budget or that may be 


AIT] -` SRI VANAMAMALAI MUTT J.’ PANCHAYAT RAJAREALAMANGALAM (Iemai', F.) 


. (2) The rate of tax shall be 


included in it from time to time and 
‘the levy of such tax shall take effect 
-from the first day of the half-year fol- 


‘lowing that in which it is sanctioned: | 


(k) Construction or maintenance . of 
‘Panchayat soil conservation works 
Provided that the tax for the purpose 


:specified in clause (b) shall be leviable . 


on, such agricultural land as is bene- 
fited by the construction. or main- 
‘tenance of works referred to in that 
«clause. 7 

on the 
‘basis of the extent of the land, but the 


` Panchayat may adopt different rates, 


-for wet land, well: irrigated land and 


-dry land so as-to be commensurate with 


- the value of the land: 


ory 


{a) Every proposal for the levy of the 
tax shall be submitted to the Revenue 


Divisional. Officer through the Pan- 
-chayat Extension, Officer. The Re- 
«venue Divisional Officer shall for- 


-ward it to the sanctioning authority., 


qb) Every such proposal shall be ac- 
<companied by, 


(i) a resolution of the Panchayat passed 
zat a meeting specially. convened for 
ithe purpose and supported by not less 
-than one half of the sanctioned strength 
-of the Panchayat specifying the purpose 
-for which, the rate at which, and the 
-period for which the tax is to be 
slevied :. 


(ii) a statement showing the receipts 
-nd charges under the various heads 
-of accounts for the three years pre- 
ceding the year in which the pro- 
posal is made ; i 


(iii) the: budget estimate for-the year 
is’ which the proposal is madė ; ~ 


7 a s 4 - = 1 

‘(iv) the particulars. of the approxi- 
-mate or estimated cost. of the work 
-in respect of which the tax is proposed 
-to be. levied and the amiount of tax 
dikely to be realised in a half-year. - 


` 3) The rate at which and the period 
. for which the tax shall be levied shall 


be specified in the order sanctioning 
-the levy of the tax. The period speci- 
fied in the order may be extended 
‘from time to time if necessary, in order 
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that the purpose for which .tax is. 
levied may be fulfilled: 


Provided that the panchayat may for 
sufficient reason, and with the approval 
‘of the sanctioning, authority, alter the 
rate, suspend or cancel the levy of the 
‘tax within the period so specified in 
the order. i 


- (4) The proceeds of the tax shall form 
a separate furid; earmarked’ for the 
purpose for which ‘it is levied and a 
separate account shall be maintained 
ae Prat transactions relating to the 

nd. 


i 1 hae 

- .(5) The rules.issued under Clause (xx) 
-and (xxii) of sub-section (2) of section 
178 of the Madras Panchayats Act, 
. etc., regarding the assessment and 
-collection of taxes shall apply mutatis 
~ mutandis to the assessment and collection 

-a of this tax.”? ; 


Tt will be seen that the sub-section. itself 
provides for the following safeguards : 
(1) levy of the tax must be subject to the 
rules as.may be prescribed by the Go- 
vernment ; (2) the levy must be with the 
sanction of the Inspector and subject to 
such restrictions and conditions as may be 
imposed by him ; (3) the levy must be 
for a specific purpose. In addition to 
these three safeguards contained in the 
statute, itself, there are the following 
safeguards .contained in the rules framed 
under the sub-section : Rule | extracted 
above refers to the purposes for which 
alone the tax can-be levied. Rule 2 


deals with the rate and quantum of tax. 


The safeguards provided by this rule 
are that the proposal for levy. of tax shall 
be presented to the Revenue Divisional 
Officer through the Panchayat Extension 
Officer;-..(2) . the proposal shall be 
accompanied by a resolution of the,Pan- 
chayat passed at a meeting specially 
convened for the purpose and supported 
by not less than one half of the sanctioned 
strength of the Panchayat ; (3) the resolu- 
tion must specify the purpose for which, 


‘the rate at which and period for which 
‘the tax is to-be levied. ; (4) the proposal 


must .be accompanied by a statement 
showing the receipts and charges under 
the ‘various heads of accounts for the 
three years preceding the year in which 
the proposal is made ; (5) the proposal 
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must also be accompanied by the budget 
estimate for the - year in which the ‘pro- 
posal is made ; (6) it must further-be 
accompanied -by, the particulars ‘of the 
approximate or `ėstir 

work in respect of which the tax is pro- 
posed:to be levied-and ‘thé amount of tax 
likely to be realised in’ a’ haif year, 


4. The: Inspector while sanctioning the 
jevy . shall have to specify the raté ‘ at 
which ‘and the period for which the 
tax shall be levied. Though a power is 
granted to: the Inspector to extend the 
period from time to time in order that 
the purpose for which tax is levied may 
be ` fulfilled,’ there ‘is. also‘a’ proviso under 
which- the Panchayat mayfor. sufficient 
reasons and ‘with- the approval: of the 
sanctioning ‘~ authority, valter» the ‘rate, 
suspend‘or cancel the’levy of the tax 
within ‘the period specified-in the order. 
» One further safeguard is that-the proceeds 
of the tax shall form a separate fund ear- 
marked for the purpose for which- it ‘is 
levied ` and a separate account shall be 
maintained: for the transactions relating 
to ‘the fund. These safeguards °-are 
sufficient’ to ensure that the tax ° levied 
‘by the local body is a reasonable ‘one and 
related ‘to the purpose «for which itis 
‘levied. The sanctioning authority’ is 
given power ‘to scrutinise whether the 
‘expenditure for ‘the particular . purpose 
could not be met :out of the general re- 
venue of the Panchayat-without imposing 
this special levy.” It is only for this pur- 
pose the proposal has to be accompanied 
by a statement showing the receipts and 
charges under the various heads of ac- 
‘counts for the three years,’ preceding the 
year in which the p oposal is made and the 
budget estirnate for the year in which the 
proposal’ is ‘made -and, the particulars 
of the approximate | or ‘estimated’ cost of 
the work-in' respect’ of which the’ tax is 
proposed to‘be ‘levied, arid the amount 
of tax likely to be realised i in‘a half year. 
Consequently, I am, of ‘the’ ' opinion that 
“even though the statutory. provision: itself 
does not ‘prescribe either. the-rate’ of tax 
or the © maximum ‘rate’ ‘subject. to which 
‘alone’ the tax can’ ‘be’ levied} ' ‘still rieces- 
sary legislative ’ purpose ‘and “intent - ‘has 
"been disclosed and the safeguards ‘against 
‘gnréasonable levy” have’ 'béen’ provided. 


Varese 


The” decision! Ofthe Sti rée" Court in 


| Municipal Corporation of Délhi vr BES È 
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eet ine [1974 


W. Mills}, fully covérs and applies to ‘this: 
case.- In that’ case in paragraph 29 of. the: 
majority "judgment, : = cae been ‘stated 
as follows: - ~ -7+ 3th fe 


`“ What form the ‘guidarice ‘should take- 
_ is again a matter which cannot, be 
` stated in general terms. It’ will’ ‘de~ 
pend upon the circumst ncés of each 
"statute under consideration; in. some 
~ cases guidarice in broad general terms. 
‘ may be enough, iri‘other- cases more 
detailed guidan e may be necessary. As- 
-~ we are concerned in the „present { case- 
with the field of taxation,- let : us’, look. 
. at-the nature :of', guidance, necessary" 
in this field., The’ guidance may: take: 
. the form of: providing: maximum rates. 
of tax upto which a local body may be 
given the, discretion to make its choice, 
’ or'it may take the form ‘of providing 
`: for consultation with the people of the 
` local area and then fixing the rates after 
` such ` consultation!’ ;It ` -may '- also- 
~ take the form ‘of subjecting the rate- 
to be fixed by the local ‘body to the 
- approval. of Government. which acts- 
as a watch-dog on the actions of the 
local body in this matter on behalf 
--of the Legislature... There- may. be 
» other ways in-which- guidance may be 
provided. But.the purpose of. guidance 
whatsoever it may be,:the.manner there- 
- of; is. to see: that the local. body fixes. 
a-reasonable rate:of taxation for the 
local area concerned: `.’ So long as the 
Legislature has made provision to 
achieve that reasonable rates of taxation. 
are fixed by local bodies, whatever 
~“ may be the method O for this 
|| purpose, provided’ it “is ` effective 
it may be said that’ eie is guidance 
for the purpose of ‘fixation’ of “fates. 
, of taxation. The, reasonableness: of 
rates may, be: ensured ..’-by. : fixing a 
maximum beyond which the local bodies. 
may not. go. It'may.-be ensured by 
.. providing safeguards: laying ‘down: the 
-- procedure for consulting. the. -wishes. 
~ ofthe local inhabitants.. It -may con- 
sist in ‘the supervision by. Government 
of the rate of taxation by local bodies 
” So long ‘asthe law! has ~- ` provided a 
' method 'by: which: ‘the’ local’ body: can 
` tbe’ controlled arid there is ' Provision 
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to see ‘that reasonable. rates . are- fixed 
it can be said.that there is: guidance ~ 
inthe matter of fixing rates for local 
taxation... As we have already said, 
_there - is :preminently..a__ case, for 
delegating the fixation of rates of tax 
to,.the local, body and so long.as: the 
. Legislature has provided a, method. for 
seeing that rates -fixed are reasonable, 
. be it in one form or another, it may., be 
_said that, there is. guidance. for fixing 
„rates of taxation and. the power 
assigned „to the local, body for- fixing 
the rates-is not ùncontrolled and un- 
_canalised.: It is on the, basis of these 
principles, that. we have to consider 
the Act -with which ` we are; con- 
cerned.??;, ; s Bg Pat eles 
. Mags ety at ee Oey) CeCe er aan ae Se ee E 
The Judgment after.referring to the terms 
of section 150 of the Delhi Municipal Cor- 
poration Act, the: validity .of which. :was 
challenged, then proceeded to enumerate 
the circumstances, which, in the opinion 
of the, Supreme Court, . afforded. rea- 
sonable guidance for the „levy. of. . the 
tax. The first circumstance, which ‘the 
Supreme Court pointed out was that the 
delegation had been made to an elected 
body responsible to-the people including 
those. who: paid taxes. .The Supreme 
‘ Court stated: “The councillors have .to 
go for election every four „years. This 
means that if they have ‘behaved un- 
reasonably and the inhabitants of - the 
area so consider it they can,be thrown 
out, at the, ensuing elections. This. is 
` in our opinion a great check on ‘the, elect- 
ed councillors acting unreasonably and 
fixing unreasonable rates of taxation. 
This isa domocratic method of bringing 
to book the’ elected representatives - who 
‘act ‘unteasonably i in such” matters. ..... 
‘This ‘check ‘which is inherent’in: an’ elec- 
ted municipal body, must: enter into’ the 
verdict: ‘whether- the delegation to such 
‘a body,” even: ‘though it is'wide in extent, 
can be upheld’ on the basis ‘that this’ is‘a 
‘method of controlling the: actions ‘ ofthe 
‘elected: body’ and, setting’ a; ‘limit to' which 
St can: go’ inf the matter* of ‘ taxation! even 
‘hough no“maximum as’ sfich’is/ rovided 
‘in the«Act”: -'Thé-second? ‘circumstanice 
referred’! to” by. the’ Supreme i Court": ön 
t 'the' control * ‘on ‘the limit- ‘of taxation ix 
js tobe found i in the ‘purposes of the Act. 
"i he? present “cdse”’stands’on ‘al’! better 
footing ‘becatise--‘ thé “statute™ “iiSelEcon- 
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templates that thé tax can.be. levied: only- 
for specific purposes ‘and ‘these’. specific 
purposes are enumerated in the rules 
framed under -thev statute: The’ third 
circumstance indicated: by- the Supreme- 
Court is the, necessity, of adopting budget 
estimates.” “each” year” as laid down” in. 
the other ‘provisions of the Act. In. 
the present case, there is a safeguard 
provided by the rules in the form of the- 
requirement. that the’ Panchayat! should! 
send.. along with the proposal to the- 
sanctioning authority, its budget esti- 
mate for the year in ‘which. the proposal’ 
is made..' The fourth circumstance in-- 
dicated by.the Supreme Court-is.that the- 
maximum --rates- fixed by. the. . Delhi 
Municipal Corporation at its meeting- 
by -a . resolution had to ‘be submitted. 
to.-the Government for its. sanction. ‘and. 
without ‘such - sanction ‘there ` can. be- 
no imposition - of: tax. -In the- -present 
case, the proposal fòr- the taxation has. 
to be submitted to the Inspector through 
the Revenue’ Divisional’ Officer and with-- 
out’'his" sanction,‘ ” the” tax ‘cannot be- 
lévied:' The fifth’ and’ the last - circums-. 
tance which the Supreme Court referred! 
to is’ that “ thére is another check òn, the- 
power of, the Corporation which, ‘is ' “in- 
herent in the matter’ of éxercise of power- 
by - subordinate _ public representative: 
bodies such” as municipal ` boards. - In. 
such cases if the act, of such a body in 
the exercise of, the’ power. ‘conferred on. 
it by the law is “unreasonable the Courts. 
can hold that such exercise is void for: 
unreasonableness.”” : 


8. All these ‘circumstances pained out: | 
by the Supreme’ Court will clearly apply 
to the present case and in the: light of 
that judgment, it, cannot be, contended. 
that section. 119' (3) of of the: Act is un-- 
constitutional on the’ ground of excessive- 
delegation.’ ‘Consequently,’ the only con-- 
tention raised by the’ learned Counsel for- 
thé’ petitioner’ fails. “The Writ’ ‘Petitions. 
fail and” are : dismissed. * There“ will ` be- 
no’ “order, Asto costs.] ee Seat 
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IN THE HIGH COURT OF JUDICA- 
“TURE AT MADRAS. He 


“PRESENT ee Veeraswami, C. J. and 


A. Varadarajan, F. 


‘The Settlement Officer, Salem and 
-others .. Appellanis* — 


U. 


K. V. Krishna` Iyer 


and another 
Respondents. 


Madras: Estates (Abolition and Conversion 
dnto Ryotwari) Act (XXVI of 1948), sec- 
dions 11, 67—Limitation Act (XXXVI of 
1963), section 5—Grant of patta—Order of 
Assistant Settlement Officer—Revision there- 
‘from—Delay in filing—Power to condone— 
— Whether available'to the Settlement Officer 
or the Director of Settlements—Application 
of section 5 of Limitation Act expressly ex- 
luded—Delay cannot be condoned.. 


In respect of a revision from an order of 
the Assistant Settlement Officer granting 
“patta under section 11 of Madras Act 
{XXVI of 1948); there is no -power ‘in 
‘the Settlement Officer or the Director 
of Settlements to condone a delay in filing 
the revision petition. [Para. 1.] 


‘The application of section 5’ of the Limi- 
tation Act, has been expressly excluded 
by a specific rule which requires the 
filing of a revision petition to the Settle- 
ment Officer or to the Director within 
a specified time. That means, neither 
tthe Settlement Officer nor the Director 
of Settlements has the power to condone 
the delay under section 5.of the Limita- 
‘tion Act. [Para. 1.]} 


Appeal under clause 15 of the Letters 
Patent against the order of the Honourable 
Mr. Justice Ismail dated 5th January, 
1970 and .made`in the exercise of the 
Special Original Jurisdiction of the High 
Court in Writ Petition No. 2232 of 1968 
presented under Article 226 of the Consti- 
tution calling for the records relating 
to order in B. P. Petition No. 253 of 1968 
dated 3rd May, 1968 of the 4th respon- 
dent therein and to quash the same. 


Government Pleader, for Appellants. 
S. Fagadeesan, for Respondents. 


-* W.A. No, 98 of 1917. loth Januar y, 1974. 
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The. Court delivered the following 
Jupcment.—The question in this case 
is whether in respect of a revision 


from an‘ order of the Assistant Settlement! .- 


Officer granting patta under’ section 11 
of Madras Act XXVI of 1948, there is in 
him or the Director of Settlements, the 
power to condone a delay in filing. the 
revision, petition. Ismail; J.,. held that 
there is no such power. We are in entire 
agreement with this view. A specific rule 
has been framed under the rule-making 
power provided in section 67 with re- 
ference to section’ 11 that the revision 
petition to the Settlement Officer or 
a revision to the Director should be filed 
within a specified time. The application 
of section 5 of the Limitation Act-has been 
expressly excluded. That means, neither 
the Settlement Officer nor the Director 
of Settlements has the power under sec- 
tion 5 of the Limitation ‘Act to condone! 
the delay. is oe a 
2.- It is true that there is no limitation 
provided for. a revision under section 5 
or section 7 of the Act. But the order 
in the instant case will not fall within the 
purview of the power under section 5 
or section 7, because of the specific pro- 
vision providing for’ a revision’ against 
‘orders passed under section 11 of the 
Act. The special excludes the general. 


3. The appeal is dismissed. No costs. 
S.J. . Appeal. dismissed, 


[Note.—The judgment under appeal 

was that of Ismail, J. which was as 

follows: ` i ` 

(W.P. No. 2232 of 1968 5th January, 
. 1970). 
4- The- Assistant Settlement Officer, 
Salem on 30th June, 1967 passed an 
order allowing a ryotwari patta to the 
petitioner herein in respect of S. No. 64/4 
por. measuring , O. 69 acre in Mey- 
yanur village in Salem, taluk and Dis- 
trict. Against this order, the first 
respondent herein preferred a revision 
petition to the Settlement Officer, Party | 
No. III, Madras-7, on’ 16th September, 
1967. The Settlement Officer found, 
after deducting the. time taken for 
obtaining the certified copy of the order 
of the: Assistant. Settlement Officer, that- 
the revision petition’ was filed after 43 
days from the date of the order of the 
Assistant: Settlement Officer. Since- the 


, hereinafter .réferred- ‘to ` as the 


ny 


prescribéd ‘period’ of ‘limitation’ was. only 
30° days and ‘the revision petition -was 
filed: after.a delay“of. 13 - days, le- stated 
that the' delay had. ‘not: been properly 
explained and, therefore, -by -an -order, 
dated 10th. October, 1967 rejected: the 
revision petition ‘ii limine’ ‘Against the 
order, ‘the first’: respondent herein 
preferred a revision -~ petition’ to the 
Director of Settlements, Madras-5. The 
Director of Settlements, Madras-5, by an 


order, dated. 5th March, 1968 purporting 


to act-under section” 5 (2) of the “Madras 
Estates. (Abolition ‘and’ Conversion’ into 
Ryotwari). Act © (XXVI of` .1948) 
Act 
condoned the delay,’ set aside the ‘order 
of the Settlement Officer; Salem, and re 
manded the case to him for fresh disposal 
on merits. The petitioner “herein ° pre- 
ferred a revision petition to thé’ -Board 
of Revenue against this order : of: -the 
Director of Settlements and the Board 
by, its ‘order, dated 3rd May; 1968 dis- 
missed ‘thie revision petition. Tt is,’ thieré- 
after, the petitioner has filed the ‘present 
writ. petition’ praying “for the’ issue of -a 
writ ‘of certiorari to quash’ the order “of 
the Director of Settlements, as confirmed 
by the Board-of Revenue. Gc oa a 
5. “Phe point that is. raised"in this writ 
petition: lies in a very narrow’ compass, 
Pursuant to, section 67 (2) (d) of the 
Act, the Government in G. O. No.3190, 
Revenue; .dated 17th October, 1955, 
made the following rule : , eey 
” * Revision petitions against - the ‘orders 
` “of an‘ Assistant Settlement Officer under 
, section 11 of the said Act shall be pre- 
"sented to’ the Settlement Officer- con= 
‘< cerned- within fifteen ‘days from ‘thé 
` date of conduct of Rough Patta Objec- 
~*.tion Hearing or the -date .of publica- 
““tion ‘of’ this notification,. whichever 
`- is later; ‘in the areas Where section ‘If 
` ‘enquiries have. already been conducted 
` ‘separately’ under . the old procedure 


and. within thirty days of -the conduct _ 


` of final- settlement‘ enquiry or within 
‘fifteen -days-of the date of publication 
“of this notification, whichever is later 
> in ‘areas’ where .section'11 enquiries 
‘aré conducted -along ‘with the Rough 
* Patta -Objection ‘Hearing’ - under -the 
. ‘new procedúre.: + Further revision <peti- 
-:tions shall lie to. the!Director. of. Settle- 
`. ments and the Board of Revenue -against 

42 i 
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- the -orders .of thë; Settlement: ‘Officer 
and .the Director of Seitlement res: 
«.. pectively within. thirty days of. the.:daté 
- of their respective: orders.. ...Explanation 
.—Section. 5- of. Indian..Limitation 
~ Act; 1908 (Central Act IX of 1908) shall 
“not apply to revision petitions coming 

- within the purview of this’ rule.” ‘co 


Thus it will be seen that for, preferring 
a revision petition’ to the Settlement 
Officer the period of limitation prescribed 
is only 30 days and -this rule expressly 
states that section :5 of the Indian Limi« 
tation Actshall-not apply to revision peti- 
tions coming within the purview of this 
rule, That. means, once a revision 
petition is filed: beyond the period: of 
limitation , prescribed in the rule, „the 
Settlement Officer will have rio jurisdic- 
‘tion whatever to entertain the same; ånd 
to deal- with the same ón merits.’ -It is 
only-becaüsé of :this provision the Settle- 
‘ment Officer dismissed the revision ‘peti- 
tion of the first ‘respondent’ in ‘limine. 
However, the Director of Settlement when 
he interferéd with the’ order of the-Séttle- 
ment Officer stated that he was com- 
‘petent -to condone ‘the delay~ by. “virtue 
‘of section ‘5. (2) of-the Act. >I am ofthe 
‘opinion that the ‘Director’ of~Setleménts 
committed a patent error of law in coining 
to-this conclusion: Section-5 .(2)' of’ the 
Act merely states : reds 


. “Every Settlement Officer’ shall be 
‘subordinate to’ the Director: and shall 
be guided by such lawful instructions as 
„he may issue from time’to time ; And 
-the Director shall also have power to 

_ cancel ‘or revise ‘any ‘of the orders,- acts 

- or proceedings of the Settlement Officer, 

-:-other ‘than those in respect of: which 

_ an’appeal.lies to the Tribunal.” c.i 


In my opinion, this section itself does not 


give power to:‘the Director of Settlements 


while revising the order of the Settlement 
Officer, to do what the Settlement Officer ` 
himself cannot do. Whenever, an ; appel- 
late, authority, or a’ revisional authority 
interferes with an order,of the lower autho- 
rity, and’ passes an order, ‘that, authority 
passes the order which in its opinion the 
lower authority ought, to-have passed in 
accordance with law. ; If the lower, autho, 
rity ‘had. no power to condone the delay 
the appellate authority cannot condone 
that delay occurring before.. the ,lower 
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‘authority. and on that ground set-aside 
the order of the lower authority. That 
is exactly what the Director of Settlements 
had done in the present case. No doubt, 
by G.O.'No; 139, Revenue, dated 9th 
‘January, 1963 the Government in exer- 
‘cise of the powers. conferred by clause (6) 
- of sub-section: (2) of. section 67 read with 
sub-section (2) of séction 5 and .clauses 
(c) and (d) óf section 7 of the Act made the 
‘following rule :. ’ eo ean 
".1--(1) Any person who objects: to 
‘any of the orders, acts or proceedings 
of a Settlement Officer, other than those 
in respect of which:an ‘appeal lies to the 
> Tribunal, may prefer a revision peti- 
`- tion to the Director: 


(2) Any such petition shall be preferred 
: - within one month from the date on 
- which these rules are published in the 
Fort St. George Gazette: or within two 
months from the date: of communica- 
tion of the order or proceeding of the 
Settlement Officer, whichever of. the 
dates aforesaid is the latest: : 


. 


Provided that the Director may admit 
a petition preferred after the period 
aforesaid if he is satisfied that the peti- 
tioner had suffñcient cause for not pre- 
ferring the petition „within the said 
period.” 


But the proviso to sub-rule (2) merely 
enables the Director to admit the petition 
preferred after the period ‘of limitation 
prescribed for preferring such a revision 
petition to him and certainly: this proviso 
does not enable the Director to .condone 
the. delay occurring in the revision peti- 
tion. preferred to the Settlement Officer, 
who himself had no power to condone the 
delay. As a matter of fact, it is this 
confusion that has been responsible for 
the orders passed by the Director and the 
Board in this particular ‘case. It is 
conceded that the Settlement Officer 
by virtue of the explanation to the rule 
extracted already had no power to con- 
done the delay. If he had no power to 
condone the delay, neither the Director 
of Settlements, nor the Board of Revenue 
had any power'to condone that delay 
and on that basis set aside the order- of 
the Settlement Officer and to remand the 
matter to ‘the Settlement Officer. I may 
point out again that the power to condone 
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the delay available to, the Director. of 
Settlements is a power to condone the 
delay in preferring a revision petition to 
him beyond. the period of limitation pres- 
cribed therefor and not a power. to con- 
done the delay in preferring a revision 
petition to the Settlement Officer, 
which the ‘Settlement Officer himself 
had no power to condone. . 


6. - Looked at from another point of view 
also the orders of. the Director of Settle- 
ments and the Board of Revenue are 
erronéous in law. As I pointed. out 
earlier, both the Diréctor of Settlements 
and: the Board of Revenue relied’ on sec- 
tion 5 (2) of the Act and ‘obviously on the 
rule made by the Government in G.O: 
No., 139,. Revenue, dated 9th January, 
1963. I am of the opinion that the said 
section’5 (2) and the rule referred to have 
no application, to the revision petition 
preferred by the first respondent to the 
Director of Settlements. The rule made 
by the Government in G.O. No. ‘3190, 
Revenue, dated.17th October, 1955 itself 
provides for revision petitions to the Direc- 
tor .of Settlements and-. the Board, of 
Revenue and also prescribes the period 
of limitation therefor, in respect, of orders 
made under section 11 of the Act. Hence, 
section 5 (2) is a general provision; while 
the rule! made by Government: in -G.O; 
No. 3190, Revenue, dated 17th October, 
1955 is a special provision dealing with 
the orders made under section 11 of the 
Act. On the general principle that ‘a 
special provision excludes the applica- 
bility of the general provision, with 
regard to the orders made under, section 
11 of the Act, it is the rule mentioned 
above that. is exclusively applicable. 
Therefore, the explanation to the rule 
excluding. the application of section 5 of 
the Limitation Act, will govern even the 
revision petitions preferred to the Direc- 
tor of Settlements and the Board of 
Revenue, against the orders of the Settle- 
ment Officer in revision preferred against 
the order of the Assistant Settlement 
Officer made under section 11 of the, Act. 
Consequently, even the Director of Settle- 
ments had no power to. condone the delay 
in preferring the revision petition to him 
falling under the rule made in G.O. No, 
3190, Revenue, dated 17th October; 1955, 


4. Under these circumstances, the writ l 
petition is allowed and the impugned 


Tyee 


orders of the Director. of Séttlements and 
the Board of Revenue are quashed. There 
will be no order-as to costs.] 


IN THE. HIGH COURT ` OF JUDY 
CATURE AT MADRAS. 
(Special Original Jurisdiction. ) 
Present:—K. N. Mudaliyar, F. 


Messrs. Best and Company Private 
Limited, Madras-1 ` «+ Petitioner® 
The Presiding Officer, Labour Court, 


ee Madras- -1 and others 
è . Respondents 


1 


Industrial Depa Act (XI V of: 1947)— 
Madras Industrial Disputes Rules, rule 55— 
Award of Labour Court—Silent as to reinstate- 
iment —Reference to back-wages only—Inter- 
pretation—Scope of. rule 55. 


Reinstatement is‘ the general iole in the 
wake of a finding- of illegal dismissal. 
Should there be any exception’ it is for 
the person pleading it to- establish the 
same. -In the’ absence’ of proof of any 
overt act of- disturbance’ of industrial 
peace or, production ‘the’ normal rule -of 
reinstatement must be followed. [Para. 2.] 


The non-mention of a ‘direction in the 
award for reinstatement is,.in'the circum- 
stances. of the case, only. an accidental 
slip of omission. -i. [Para. 3.] 


Section 152, ‘Civil ‘Procedure’ Code and 
rule 55, of the Madras’ Industrial Disputes 
Rules and section 66 of thé Uttar Pradesh 
Tndustrial Disputes ‘Act are in pari materia 
and similar language is used in all of them. 

Rule: 55 vests the Labour Court with the 
power. to correct anyérror arising from 
an accidental slip or omission in its award 
with the.concomitant and consequential: 


power. of granting relief of reinstatement: 
eras. A and 6.]- 


Ei 


with . cback wages. Da 


Cases referred, to: :— fe poniai 


Hindustan Steels v. A. É. ‘Roy, (1970) 1 
L.L.J. 228 : (1970) 3 S.C.R. 343 ; (1970) 
2 $.C,J. 77: AIR. 1970 S.C. 1401 ; 

qe Sugar Co. v. State of Uttar Pradesh, 





Ek W.P; ‘No, 666 of 1972, Yth Febriiaiy, 19979 


i BEST & CO. v. PRESIDING OFFIGER,-LABOUR couRT (K.N. Mudaliyar, F.) 


ái 


(1970) 1 S.C. J- 137: (1970): 1 S.C.R. 35. 
A.I.R. 1970 S.C. 70; Shanmugham v. 
oe Officer; ‘Labour Court, AUNDA 
(1963) 1 M.L.J. 331. 


Petition under. Article 296 of the Consti- 
tution of India, praying that in the cir: 
cumstances. stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for, the records in I.A..No. 608, of 
1971 in, I.D. No. 140 of 1968 on ‘the file 
of the Labour Court (Additional), Madras 
and quash.its order, dated Ast SERET 
1972, passed: therein... ` y 


M. Ro Narayanášwami; for ‘Petitioner, 
T. S. Ramaswamy, for Respondents. 


The: Court made - the following 


ÖRDER. -This writ petition filed by the 
petitioner is directed against the order. of 
the. Labour Court, Madras, dated ‘Ist 
February, 1972. passed in I.A. No. 608 
of 971 4 in I. D. No. 140 of 1968, : 


2. A brief recital of facts leading to the 
present writ petition would be helpful for 
a proper conclusion in ‘this matter. ‘One 
Murugesan was dismissed by the petitioner 
on 23rd May, 1968., ‘All -the other 
workmen in the employment of the péti- 
tioner struck work from 23rd May, 1968 
protesting against the dismissal of Muru- 
gesan. Although the strike was illegal 
in view of. the pendency of, I.D. No. 60 
of 1967 on the file of the Labour Court, 
Madras, arid I.D. No? -64 of 1967’ on the 
file of the Industrial ‘Tribunal,. Madras, 
it continued. On 29th June, 1968 the 
question relating” to’. the’. dismissal “of 
Muriigesan’ was, referred, for , industrial 
adjudication "to , the ‘Labour ` Court, 
Madras. ‘Even. ‘subsequently, the strike 
was not called’ off. On the ‘contrary, 


the workimen continued the strike. The 
petitioner. `, published in, the various 
dailies in the City’ .a notice that 


if they did not report’to duty, their services 
would be terrhinated’> There was a 
settlement (Exhibit, M-22) under section: 
12 (3), of ; the- Industrial Disputes Act, 
before the Special Deputy, omimissioner 
of Labour, reserving ‘the’ case of 84 works, 
men mentioned in the ‘Annexure to- the, 
settlement for being proceeded ‘under the 
Industrial Disputes Act. The workmen, 


‘who had already reported by ‘then; ‘were 
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taken back to.employment. -The „others 
were given time. to report ,to,.duty. till 
3rd. October, , 1968.. -On 4th October, 
1968, there was an order of reference for 
adjudication regarding 84 persons, in 
E.D. No. -140 of 1968, before the Labour 
Court, -Madras. ` During the pendency 
of? the proceedings before the Labour 
Court, Madras, 80 out of 84 persons set- 
tled ‘their accounts, with the Management, 
and ‘<did. “not. „press for reinstatement. 
Only the-remaining four agitated for their 
réliefg before’ the Labour~ Court. On 


29th. November; 1969, the Labour Court ` 


gave the award in I. D; No.: 140 of 1968: 
At this. stage,-it, would be relevant to set 
down below’ the’ operative part’ of the 
award 3. 


iret af “eg Ra Pie, SESA 


“ For all these. reasons; I-hold that:the 
„non-emiployment of, the ,4 workmen, 
“onarnely; ' Raman, -Krishnan, - Thiru- 
He vengadaim ' ‘and Karunakaran. is not 
: 4Sustified. In-the matter of back ` wages, 
C.T find that, the other workers: ‘who -had 
been taken: back: were‘not: given wages 
for the. period of. strike. . They. had 
been directed to “report for work not 

~ jater than’ 3rd October, 1968. There- 
A ` fore, the’ other workers would have got 
_ their pay from the date of the joining 
. duty. after 27th September, 1968. 

|, Back-wages miust therefore be allowed 

` to, thesé 4. workers also from a’ date 
i *“After 27th February, 1968 the date of 
Exhibit D-22 and prior to 3rd October, 

` 1968. Therefore backwages is awarded 

' to, thesé 4. workers from lst October, 

_ 1968. ` The non-employment of ` the 

' _ remaining '80 workmen does not arise 
“for: ‘consideration, ° as they had’ since 
.. ‘settled . their claims with the manage- 
“ment. “For all these reasons, I hold 
, under, this’ issue that the non-employ- 
_ment of the 4 workers, namely, Raman, 

" Krishnan, Thiruvengadam and Karu- 
“nakaran is not justified and that they 
‘are ‘entitled to backwages from’ lst 


-’ October, ; 1968. Ani award is paged 


i ' atçordingly.. No costs,’ 


The ‘petitioner questioned thie: inoue 


or legality of the award, dated 29th. 


November, '1969, Mjs. Best and Company 
(Private) Limited v. Presiding Officer, Labour 
Court; Madras and another+, on the file of 





ne WP, No, 136 of 1970, 


this Court.. aera: J . held „as. 
follows : SS gy 


et Ley that 


“ Though the eee Gace fourid’ that 


‘the non-employment was not justified, 


it did not give any reasons for not giving 
a direction to reinstatement. It merely 


· stated that the workmen were entitled 
-to backwages’ from’ lst October, 1968; 


when this was mentioned in the coutse 
of.the arguments. `-it was almost sur+ 


- prising tò- Mr. Ramdswami,’ learned’ 
_ Counsel for the second respondent: 
- union, He. pointed out that after, the’ 


award -was passed, a letter was written 
to the petitioner management by the: 
four workmen stating that in view of, 
the award,- they- should -be -reinstated, 


and « that’ ‘the petitioner. management 
replied: stating that in view of the writ 
- petition, the request could not be 
~ complied with. He submitted ‘that 
-~ having regard to that reply it. was taken: 
' thatthe award in fact had: directed 
reinstatement and that having regard’ 
to the filing of the writ petition the. 
. workmen did not. pursue the .matter 
. further. Mr. Narayanaswami appear- 
ing for the petitioner management 
-contended , that the workmen. should 
. have moved the Labour Court for 
amendment of the award and that not 
- having done so, the award should, be 
taken as it.is, I do not wish to say 
anything on this controversy which 
- may-prejudice the rights of the workmen 
- or the petitioner-management in regard 
-to whatever proceeding may be.taken 
" for amendment of the. award. I find 
- that the conclusion of the Labour, Court, 
that the non-employment ‘of’ the four 
workmen was not justified, ‘is correct, 
“In this view, the writ petition jis’ ‘diss 
missed. No order as to costs. as 


From the foregoing discussion, it is iene 
ly clear that Palaniswamy, J., gave. the 
finding that the conclusion of. the Labour 
Court that. the non-employment - of the, 
four workmen was: not justified, is correct.. 
My learned brother (Palaniswamy, vy.) 
also made mention of the contention of, 
the Counsel for the petitioner that ihe’ 
workmen should have moved the Labour 
Court for amendment of the award. . But; 
no. opinion was expressed by my learned’ 
brother ‘on the subject-matter ‘of.. the: 
controversy. The respondents 2 and 3 
(K.. Raman and Karunakaran) filed , an 


“i. 


application I.A. No. 608 of 1971 in I.D: 
‘No. (140! of :1968 praying for amending 
the.award in I.D; No. 140 of 1968, dated 
‘29th November, 1969, seeking for rein- 
statement... The petitioner . herein filed 
a' counter before the Labour Court on 
10th December, 1971 questioning ..the 
position taken by the respondents 2 and 3 
herein that when once the non-employ- 
ment of the respondents 2 and 3 was not 
justified,. it would automatically follow 
that the workmen should be deemed to 
be in service, and that they are entitled 
to reinstatement. The petitioner even 
questioned such a power in the Labour 
Court in view of the language of rule 55 
of,the Madras Industrial Disputes Rules. 
Subsequently, Raman and Karunakaran 
(respondents 2 and 3 herein) prayed for 
permission to amend the prayer in the 
petition, in Y.A; No. 682 of-1971, for 
correcting the error, instead of amending’ 
the ,award. The’ petitioner reiterated 
his. stand ‘that rule 55 of the Madras 
Industrial Disputes Rules, would not 
warrant such an amendment. The coun- 
ter. and the’ additional counter filed by 
the''pétitioner are dated 10th December, 
1971 and 3rd January, 1972, respectively. 
The Labour Court finally. passed the 
order ‘correcting the prior award. in I.D. 


No. 140 ‘of 1968 by adding the clause 


that.’ the respondents 2 and 3 herein 
Thiru Raman and ‘Karunakaran would 
be’ entitled to an order of reinstatement 
apart from ‘the other reliefs mentioned in 
thezaward,’ dated 29th’ November, 1969. 
‘The’ present writ petition is directed with 
a prayer for quashing the order of the 
Dabour Court,fdated Ist February, 1972. 


f -Mr, M. R.: Narayanaswami, the 
learned! Counsel for'the petitioner, raised 
two. arguments . Firstly, his argument is 
‘that, it is only a clerical error that can be 
corrected: under’ ‘rule’‘55 ‘of ‘the Madras 
Tndustrial Disputes Rules, that the grant: 
ing of thé: relief of reinstatement’ does not 
necessarily - follow the finding of illegal 
‘dismissal;’ and ‘that -too automatically, 
that although the normal rule is reinstate- 
ment, in the wake of the finding of illegal 
dismissal, ‘it cannot- ‘be applied to- the 
facts of ‘this case in- ‘réspect of the two 
respondents, ` that the: phrase "hacks 
wages” found in the operative part -of 
theFaward, dated 29th November, 1969 
would be equated with or computed in 
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terms of (monetary) compensation, and 
that ‘the définiteness .of the: amount of 


compénsation can be arrived at by,quanti- `- 


fying the. wages ‘with effect from’}.lst 
October, 1968’ In support. of-this; argu- 
ment, the learned Counsel relied, on, the 
rationale: found: in the judgment :of’ ‘the 
Supreme: Court of India in Hindustan 
Steels v. A K. Roy, He relied on a 
catena of cases found in paragraph 10 of 
the Judgment of the Supreme Court, 
wherein an exception was made to: the 
general rule -of reinstatement. I am 
afraid I am unable ‘to.see any merit.in 
this argument. ‘The very judgment. of 
the Supreme Court, on which the learned 
Counsel relied, mentions reinstatement 
as the general rule. . Should there- ‘be 
any exception, it is for the petitioner to 
prove the fact of strained relations between 
the employer and the employee or where 
the employee holds a position. of ‘trust 
and confidence, to prove that it has been 
betrayed by the workman’ by acts of 
malfeasance and misfeasance or otherwise, 
or prove any other activity on the part 
of the workmen (respondents 2 and 3), 
which would be prejudicial either to ‘the}. 
industrial harmony or to ‘the Industrial 
production. I asked the learned Counsel 
for the petitioner whether there was: any 
material’ in proof of any of these overt 
acts of respondents 2 and -3 that was 
adduced by the management (petitioner) 
before the Labour Court. Nothing was 
shown to me. I again asked the learned 
Counsel to show me at least an averment, 
if not-evidence, in support of any : strained 
relationship between the employer and 
the employee, whose reinstatement is 
likely to endanger or imperil ‘industrial 
peace or production. Nothing was shown 
even by way of an averment. ‘On ‘the 
contrary, the learned ‘Counsel for --the 
workmen ‘placed strong - reliance: nva 
certain portion of the award of the Labour 
Court, which runs-as. follows 


“The negotiations had eulmainated in 
the memorandum of Exhibit M-22, 
‘dated 27th September, 1968. ‘The 
records in this case do not disclose that 
_ any particular reason was advanced 
_ by the management for insisting on the 

dismissal of “these 84 workmen from 

1. (1970) I L.L.J. 228 at pp. 232 and 233: 
(1970) 3 S.C.R. 343: Sige 2 Seh ae eet 
1970.5.C, 1401, |. 
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-out of the: 668 workers. With the 
t - records: and “evidence available in ‘this 
‘case one must proceed on the basis that 
‘all these 669 workers in the employment 
- ofthe management concern participat- 
Sved’ in the’ strike. At. no stage of the 
Sdn pRE the- management ever pleaded 
- that the 84 workmen had- indulged in 
violence or obstructed the loyal.workers 
‘from attending’ to'work. My attention 
«owas: not-drawn ‘to! any aggravating 
* circumstances in.. the case of the 84 
: - workmen.. 'In short, the management 
‘ didnot endeavour to show that there 
"= was ‘arity ‘rational basis for insisting on 
‘the dismissal of the 84 workmen alone. 
ut] must-reiterate that the management 
had not sought to justify‘the discrimina- 
“tion on any tenable grounds even ‘in 
this: Court”. ” 


To. thie mind: ‘of the Labour Court, this 
aspect of the matter was present, and the 
‘Labour Court gave a categorical finding 
‘that-at no stage of the dispute the manage- 
ment. eyer pleaded that the 84 workmen 
{including the two respondents herein) 
had indulged: in -violence ‘or obstructed 
the: loyal workmen from attending to 
work. «Therefore, I am bound to pro 
ceed on the. footing, particularly, in the 
absence of any proof of any overt act of 
any disturbance of industrial peace or 
production by the respondents 2 and 3, 
that. the:normal rule of reinstatement, 
which,’ is. laid. down by the Supreme 
Çourt, in paragraph 9 of its judgment in 
Hindustan, Steels v., A. K. Roy4, must be 
followed..',-If.that be the position in the 
eye. of law, the next question that falls for 
consideration is whether rule 55 of the 
Madras Industrial Disputes Rules, vests 
the Labour Court with the power to 
amend its-prior award, or, in other words, 
whether the Labour Court has got the 
concomitant and consequential power of 
granting the. relief of reinstatement with 
backwages. The concept of backwages, 
‘is, in my view, inseparably linked with 
reinstatement. You do not givé to the 
eniployee . backwages in terms of com- 
pensation. ' “One gives compensation to 
‘the employee when he severs his connec- 
‘tion with ‘the employer or when his 
‘teinstatement is found to be neither ex- 





= (tho) r LLJ. 228 : : (1970) 3 S.G.R. 343 : 
(970) 2 S.C.J. 77: ALR. 1970 5,0, 1401., 
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pedient nor desirable. To my mind, 
back wages cannot march with the phrase 
“monetary compensation ” The very 
concept carries with it the “incidence: of 
reinstatement : divorced from the: idea 
of reinstatement, “ back wages” would 
be.a phrase without a meaning. ts 


3. Iset down here rule 55 of the Madras 
Industrial Disputes Rules : 


“A Labour Court or Tribunal or an 
Arbitrator may correct any clerical 
mistake or error arising from an acci- 
dental slip or omission in any award 
or order. Any such correction in 'réla- 
tion to any award, if made’ after the 
award is published, shall also be pub- 
lished in the same manner as the origi- 
nal award.” ; 


I would: rely on the significant clause 
which runs as follows :, - 


‘error arising from an ‘accidental slip 
or omission in any award or order.” 


The Labour’ Court found the dismissal 
of the two respondents’ as unjustified. 
This finding of the Labour Court Te 
been affirmed, by Palaniswamy, J., 
M|s. Best and Company (Private) Limited 
Presiding’ Officer, Labour Court, Madras 
and another. Mr. Narayanaswami, ‘the’ 
learned Counsel for the petitioner, fairly 
told the Court that he cannot go behind 
this finding, and question the propriety 
of the same, ať the very commencement 
of his argument. Acting on his finding, 
the only other question is whether the 
non-mention of a direction for reinstate- 
ment of the respondents’ 2 and 3 is an 
accidental slip or omission in the award 
or order. In my view, it is so undoubted- 
ly, for the Labour Court awarded back- 
wages with effect from Ist October, 1968 
without placing any limitation about the 
last date upto which it must be computed 
in terms of money. The argument of 
Mr. Narayanaswami, in my view, suffers 
from this infirmity. Even assuming for 
one moment that it is the quantification 
of backwages (which may be equated 
with compensation) with which the 
Labour Court was concerned, particularly 
in the background of other 80 workers 
who got the settlement from the manage- 
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ment; any quantification of: backwages, 
in my view, mutst be from a certain date 
to a certain date., But the Labour Court 
‘has not -givén ‘the. last’ date upto which 
the quantification could be made.. ` This 
would be another factor, which would 
strongly weigh with this Court in finding 
that the absence of a direction for reinstate- 
ment is only an accidental slip or omis- 
sion in the original award. 


4. Section 152, Civil Procedure Code, 
rule.55 of the Madras Industrial Disputes 
Act and section 66 of the United Provinces 
Industrial,’ Disputes Act, 1947, on a 
comparison of the language employed 
in them, are in pari materia. A similar 
language is employed in all these three 
enactments. The learned Counsel for 
respondents 2 and 3 relied on a passage, 
which is extracted here below, from the 
judgment of- the Supreme Court in 
Tulsipur Sugar Company v. State of Uttar 
Pradesh}: oy 


“ Laying down by implication the time 
limit during which the ‘correctional 
jurisdiction under section 6 (6) can 
be exercised upto the time of the award 
becoming final under section 6 (5) or 
becoming enforceable under section 
6-A creates difficulties, besides, it would 
appear, being contrary to the provisions 
of these two sections and is therefore 
not ‘commendable. The correctional 
jurisdiction conferred-on the adjudicat- 
ing authority under section 6 (6) ‘is 
in terms identical with the one con- 
ferred under section 152 of the Code of 
Civil Procedure and. rule 28 of the 
Industrial Disputes (Central) Rules, 
1957, and is in consonance with the 
first and foremost principle that no 
party should suffer any detriment on 
„account of a mistake or an error com- 
mitted by an adjudicating authority. 
` The circumstance that the proceedings 
:` beforé a Labour Court and‘a Tribunal 
are deemed to be concluded under 
section 6-D when their award becomes 
enforceable. or that thereupon they 
become: functus officio would also be 
no ground for inferring any limitation 
of time in section 6 (6), for, that would 
also be the case in the case of a civil 
Court or: an adjudicating authority, 





1, (1970) 1 S.C.J. 137 :'(1970) 1 S.C:R,.35 : 
A.LR, 1970 S.G. 70. a7 De ga ee 
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-undér “the -Industrial Disputes . Act, 
1947, .even without:-a provision, like 
section 6-D and. yet-the Legislature has 
.not chosen in the case of either of them 
to lay down any limitation of time ‘for 
exercising its correctional jurisdiction, 
In our view, théte dre no compelling 
reasons to’ read -into section 6 (6)' any 
‘such limitation by’ implication?!" - 


5- Mr. Ramaswami, ‘argued. that’ ‘the 
two respondents ought not to: suffer any 
detriment on account of a mistake, or 
error. committed by. the Labour Court. 
His argument further ran. as . follows: 
It is only the correctional jurisdiction 
that the Labour.Court ‘has exercised, and 
in the circumstances of the case, the 
Labour Court was justified in doing: so. 
In view of the rationale. found -in::the 
judgment of the Supreme Court, I have 
no hesitation in accepting the argument 
that the’ Labour Court very -properly 
exercised its correctional jurisdiction,:and, 
more so, in my, view, in the interests. of 
justice. .- Sg AP ew ors 
6. - The learned Counsel for the-petitioner 
argued that the. order, in M/s: Best’ aud 
Company (Private) Limited v. Presiding Officer, 
Labour Court, Madras: and another*, “was 
delivered-.by sthé High.-Court on: 2nd 
April, 1971, but the two réspondents,have 
chosen to move the Labour Court for 
amending’ the award only in the morith-of 
September, 1971 ; this long delay would 
constitute laches on the part of the 
workmen, and they are not entitled to 
any discretionary relief in terms of rule 
55 of the Madras Industrial Disputes 
Rules. The petitioner did not raise any 
objection as to delay before the Labour 
Court at any time. I do not find any 
provision for limitation of time for exercis- 
ing the correctional jurisdiction of the 
Labour Court. The Legislature has not 
provided for such an eventuality. In the 
absence of such a provision, Courts can- 
not place an embargo on the right of the 
workman to approach the Labour Courts 
for correcting any error arising from an 
accidental slip or omission in any award 
or order. Should the Courts embark on 
such a task, there will not be any unifor- 
mity in laying down the law of limita‘ion 
for each Judge may conceive of a certain 
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period of time to be bar of limitation. 
When the Legislature has not- chosen 
to do, so, Courts cannot embark on an 
implied judicial legislation towards such 
an end.’ : ie 

4.' The learned Counsel for the respon- 
dents 2 and 3, relied on the rationale 
found in the judgment of Veeraswami, J., 
(as he then was), reported in Shanmugham 
v. Presiding Officer, Labour Court, Madras’, 
which .lays down : 


“ When the Labour Court found that 
the dismissal was improper and that it 
so declared, the effect of it was that the 
petitioner should be deemed to have 
continued in service.” 


Relying on this proposition, the learned 
Counsel contended that these two res- 
pondents are deemed to have continued 
in service, and, therefore, they are entitled 
to reinstatement with the inevitable 
corollary of backwages awarded already 
by the Labour Court to them, and, there- 
fore, the reinstatement is only a natural 
consequence of the finding of the Labour 
Court, which held that the dismissal of 
the two ‘respondents is unjustified, — a 
finding affirmed by the High Court. - 


8. The writ petition is dismissed with 
costs. - 


P.S.P. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. a PS Pe 
Present: :—G. Ramanujam and; ý.. Rama- 
swami, FF. corey adi 
State of Madras represented by ‘the 
Deputy Commissioner (CT) Madras 
Division, 53/1, Peters Road, Madras-6 
i : $ -Petitioner* . 
v. l 


The Trustees of Port of Madras, 
represented by the Chairman, Port 


Trust Administrative Buildings, 
South Beach Road, Madras-ı . ; 
$ Respondents.. 


Madras General Sales Tax Act (I of 1939) 
—Transactions of sale of unserviceable or 
unclaimed articles by Port Trust—Whether 
chargeable under the Act—Meaning of “ busi- 
ness’, “ dealer °—Port Trust not a depart- 


ment of Central Government. 


In selling unclaimed and unserviceable 
articles the Port Trust effects sales only in 
enforcement of its lien for recovery ‘of the 
rates and rents payable in respect of such 
goods, and it is not the owner of the goods 
sold at any time nor do the sale proceeds 
become the property of the Port Trust. 
It cannot be said.that the Port Trust 
sells the unclaimed goods either-as a 
commercial venture or as a dealer. 
[Paras. 4, 5 and-6.] 


The -Madras Port Trust is a statutory 


body constituted by the Madras ‘Port 
Trust Act, 1905, and though it is subject 
to certain control by the Central Govern- 
ment under the provision: of that Act it 
cannot be said to be a department `of the 
Central Government and cannot’ come 
within the scope of the Explanation’ to 


‘section 2 (g) of the Madras General Sales 


Tax Act under the term “‘local authority.” 
Even if the Port Trust were to be taken 


-as a local authority, still it cannot be 


treated as a dealer unless it carries on the 
business of buying and selling etc. 
[Paras. 7 and-8.] 


Cases referred to :— ` 


State of Tamil Nadu v. Burmah-Shell Co., 
Lid., (1973) 31 S.T.C. 426 :. (1973) 1 


(R. Nos. 34 and 35 of 1970) . , “24th Fül»: 1973. 


iij 


S.C.W.R. 720 : (1973) Tax L.R. 1739: 
A.LR. 1973 S.C,44045 : Director of Supplies 
and Disposals ¥ ‘Board of Revenue, West 
Bengal, Calcutta, (1967) 20 S.T.C. 398: 
(1967) 2 I.T.J. 847: (1968) 1 S.C:J. 
792 : (1967) 3 S.C.R. 778 : A.I.R. 1967 
S.C._ 1826 : 
nam v. State of Madras, (1972) 29 S.T.C. 
266 ; Andhra Pradesh State Road Transport 
Corporation v. Commercial Tax Officer, 
Hyderabad-HI, (1971) 27 S.T.C. 42; 


Trustees of the Port of Madras v. State of- 


Madras, (1960) 11 8.T.C. 224- LL.R. 
(1960) Mad. 529 : (1960) 2 M.L.J. 86: 
(1960) Mad. L.W. 198. | 


Petitions under section 38 of the Act I of 


1939 praying the High Court to revise the. 


Order of the Court of the Sales Tax Appel- 
late Tribunal (Main Bench) Madras,. 
dated 9th May, 1969 and made in T.A. 
Nos. 799 and 798 of 1967 respectively pre- 
ferred against the order of the Appellate 
Assistant Commissioner (CT) I, Madras 
City, relating to the assessment -years 
1964-65 and 1965-66 in Appeal - Nos. 360 
of 1966 dated 23rd December, 1966 and 
399 of 1966, dated 4th January, 1967 
respectively as against the order. of the 
Deputy Commercial Tax Officer, Harbour 
I Division, Madras, in MGST N>. 360,of 
1964-65, dated 8th August, 1966 and 
MGST No. 360 of 1965-66 dated 15th 


September, 1966 respectively. RE 


K. Venkataswami, First Assistant Govern- 
ment Pleader, for Petitioner. . l 


R. G. Rajan and D. V. Sivagnanam; for 
Respondents. í 


The Order of the Court was made by 


Ramanujam, J-—These two cases relate’ to’ 


the same assessee and involve the same 
point. The assessee:is the Madras’ Port 
Trust represented by its Chairman.: The 
assessee was periodically effecting sales 
through M/s. Murray & Company, 


Auctioneers of unclaimed and ‘unservice-_ 
able articles.. For the assessment years’ 


1964-65 and 1965-66, it has effected sales 


of such articles to the extent of Rs. 8,20,312-. 


88 P. and Rs. 9,76,058-25 P. respectively. 
The assessing authority took the view that 
the sales.of such articles effected. by the 
assessee are taxable. In that view it 
determined the taxable turnover, of the 
assessee for the year 1964-65 and 1965-66 
at Rs.8,06,627-88 P. and-Rs.-9,62,012-25 P 
43 
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respectively after. rejecting the contention 
of the assessee that such sales are not in: the 
course.of carrying on of a- business activity 
as contemplated by the provisions of the 
Madras General Sales Tax Act, 1959 
(héreinafter called as the Act). -` 


2. The Assessee théreafter appealed to 
the Appellate Assistant Commissioner, 
but without success. On further appeal 
to the Sales Tax Appellate Tribunal, the 
Tribunal held that the assessee is neither 
a dealer as defined in the Act nor does it 
carry on any business activity in the 
commercial sense or with any profit 
motive and that, therefore, the sales of 
unserviceable and unclaimed articles could 
not be brought to charge under the Act. 
Agerieved against the order of the Tri- 
bunal, the State has come before .this 
Court. : i 


3. It is contended on behalf of the 
Revenue that the sales of unclaimed and 
unserviceable articles in question have 
taken place after the definition of“ busi-' 
ness” has been amended by Madras 
Act XV of 1964 and that, therefore, 
whether or not thè assessee has effected: 
sales in the course of æ business activity 
or with a profit motive, the sales will 
become taxable in the light of the amended 
provision of the definition of “ business ” 
and that this position is clear from the 
decision of thé Supreme Court in State of 
Tamil Nadu v. Burmah-Shell Company Limit- 
ed’. According to the learned Govern- 
ment- Pleader, the periodical salés of un- 
ċlaimed and unserviceable articles by the 
assessee would partake the character:of a 
business ‘activity- and, therefore, whether 
there is a, profit motive or not, ‘the sales: 
could validly be taxed. ` ’ . 


4» Itis true that after the amendment of 
the definition of “business” by Madras Act 
XV of- 1964 all commercial transactions 
whether carried on with profit motive or 
not or whether.or not any profit. accrues 
from such transactions are included, in 
that definition. But the question ` is 
whether the sales effected by the assessee 
can be taken to be commercial transactions ` 
so that they can be said to be “in the 
course of business”. ,The assessee.is a 
statutory: body constituted for the purpose 





Gt ETE os dis a 

- 1, -(1973)'3t S.T.O. 426: (1973) t S. C.W.R. 
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of. performance of certain statutory duties 
bythe provisions of: the Madras Port 
Trist: Act, 1905. The preamble to. the 
said ‘Act sets .out-the object the Act as 
regulation; conservancy’ and ' improve- 


ment of the Port of Madras. Section 39. 


of. the Act sets out the service to be render- 


ed by’ the Port Trust in relation to all 


goods received or taken custody of by 
the Port Trust, éither in the’ course of 
export òr in the course of import. Section 
42 provides the scale of rates. for and the 
conditions under which any of the services 
specified in’séction 39 are to be performed. 
Section 44 states that the prior sanction 
of. the’: Central Government .has to -be 
obtained for the scale of rates to be 
charged; and the conditions subject ‘to 
which, ‘the services are to be performed. 
Section 51 creatés a lien over the goods 
for the amount of rates leviable under the 
Act in respect.of those goods.. Section 56 
empowers; the. Port Trust, after the expiry 
of a specified time, to sell by public auc- 
tion, so much‘ of the goods as may. be 
necessary to recover the amount of rates 
remaining unpaid. Section 58-A also 
empowers the Port Trust to sell the goods 
which have not’ been removed from its 
premises within a limited time, by public 
auction, after giving notice of,sale to the 
owner of the goods. Section 59 provides 
as to-how the proceeds of,every sale con- 
ducted under, section 56 or section 58-A 
shall „be. applied. Section 62 provides 
that if the proceeds of sale are insufficient 
to., cover. the rates, damages, expenses, 
etc., payable.to Port Trust;it may recover 
the balance by resorting to the alternative 
remedy by way. of suit. , The above provi- 
sions clearly indicate that.the Port ‘Trust 
at no time became the owner-of the goods, 
nor did it effect the sales as per the direc- 
tions `óf' the Owners of the goods. The 
sales have been effected by,the Port Trust 
only in exercise of its’ statutory right to 
recover its dues by enforcing its right’ of 
lien on the goods and the sale proceeds 
never ‘became the property of the Port 
Trust: In the light of the above position, 
it cannot “be said that the Port’ Trust has 
sold the-unclaimed goods either as a 
commercial venture or'as a dealer. Even 
in the face of the amended definition: of 
“ business, ‘unless the Port Trust is 
treated as a dealer carrying on the business 
of selling, supplying or distributing the 
goods, as a commercial venture its sales 
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in the course of the exercise of-its statutory 
duties are not. assessable.: ‘Therefore; 
the sales of unclaimed or uncleared goods. 
by the Port, Trust cannot be, considered | 
as sales effected by a “dealer”. oec 
5. ‘Unservicedble goods said to have 
been sold by the Port Trust are old: paper,” 
iron, scraps,‘ containers, dismantled struc- 
tures, old trucks etc. The sales- of such ` 
articles can of course be brought to charge 
by virtue of the amended definition of- 
“ business ”, if they have been effected by- 
a dealer.: But as already held the Port 
Trust cannot be considered to be'a dealer] 
engaged in a business or a commercial]: 


venture. = oh ok 
ae 


In Director of Supplies .and. Disposals v. 
Board of Revenue, West Bengal, Calcutta}, 

their Lordships of -the .Supreme: ' Court- 
considered a somewhat ‘similar question.’ 
In that case the Director of Supplies and 

Disposals was taxed ‘on his-sales of some - 
surplus materials. -It was found that the . 
function of the Directorate_of-Supplies' 
and Disposals was -to‘dispose of the sur- 

plus goods ‘and to purchase goods on’ 
behalf of the Government of India- and- 
that a considerable portion of the surplus 
materials left in India at the conclusion. 
of the last war'by the American Govern-. 
ment which were no longer useful or have 
become .oksolete were sold to the public’ 
in a series of transactions. The question’ 
there was whether the Director of Sup- 

plies and Disposals carried on the business 

of selling the ‘goods and was ‘a dealer 

within the meaning of section’ 2: (c). of 
the Bengal Finance (Sales .Tax) Act, 

1941. The Court held that though the 

expression “ business” is a word of wide 

and indefinite import, there must be some, 
real, systematic or organised course of, 
activity or conduct with a. set. purpose ;of 

making profit, that the Director was 

merely disposing of.the surplus material 

by way of realisation of its value and that, 
therefore, the transactions were not, tax- 

able as sales effected by a dealer. . .;, 


6; As already stated, the Port Trust has; 
effected the sales in ‘question: in enforce- 
ment of its lién for recovery: of the rates 
and rents payable in respect of the goods, 
and that it was not the owner of the goods 








: o S.T.. 398: (1967)! 2 LTJ- 
847: (1968) 1 S.C.J. 792: t1967) 3 S.GR. 778: 


“I; (1967) 20 S.T 
A.J.R. 1967 S.G. 1826, 
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sold at any time. ‘To make a person a 
dealer as defined in the Act, he must have 
sold the goods either as owner or as one 
who has been authorised by the owner 
to sell on his behalf. When the Port 
Trust sells the goods in respect of which 
it had a lien, it cannot be said to have 
effected the sales of the goods as a dealer. 
Suppose a pawn broker sells the articles 
pledged with him in default of the owner 
redeeming the articles as agreed with a 
view to recover the amounts advanced by 
him, can it be said that he is a dealer 
engaged in the business of buying and 
selling the articles ? The answer can 
only be in the negative. 


7e In a recent decision in Tirumala- 
Tirupati Devasthanam v. State of Madras, 
Ramaprasada Rao, J., has held that 
though the definition of business in section 
2 (d) of the Madras General Sales Tax 
Act, 1959 as amended by the amending 
Act of 1964 is an inclusive one, yet only 
trading, commercial or manufacturing 
activities would come within the definition, 
that though the motive to make a profit 
behind such an activity is irrelevant 
under the definition, the essential base 
on which the definition rests is that the 
seller should be a trader or a person indulg- 
ing in commerce or manufacturing acti- 
vities, and that unless the nature of the 
activity of a person is so intricately con- 
nected with trade, commerce or manu- 
facture, as popularly understood, such a 
person cannot be said to be a dealer 
carrying on business. According to the 
learned Judge the primary requisite 
necessary before a person can be charac- 
terised as a dealer within the meaning of 
section 2 (g) of the Act-is that he should 
carry on a business venture. In that 
case silver and other valuable article; 
found in the Hundis of the temples of the 
Tirumala-Tirupati Devasthanam were 
sold in public auction with.a view to 
convert ‘them into cash. The question 
was whether such sales effected by the 
Devasthanam are liable to be taxed. It 
was held that the sales effected were only 
by way of converting the silver and other 
articles into cash and that the Devastha- 
nam in effecting the sales was not indulg- 
ing in a commercial activity or doing 
any business. The case before us so far 
as it relates to unclaimed goods is an a 

er ee 
~ “I, (1972) 29 S.T.C. 266, 
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fortiori one, for in this case the articles. 
sold by the Port Trust did not belong to it ` 
unlike in the case dealt with in Tirumala- 
Tirupati Devasthanam v. State of Madras, 
where the articles sold belonged to the 
Devasthanam. 


8. In Andhra Pradesh State Road Transport 
Corporation v. Commercial Tax Officer, 
Hyderabad-II?, the Andhra Pradesh High 
Court had held that the sales of scrapped 
vehicles with tyres, old containers and 
other unserviceable materials effected 
periodically by the Andhra Pradesh Road, 
Transport Corporation constituted under 
the Road Transport Corporation Act, 
1950 were not taxable on the ground that 
the Corporation was not a dealer carry- 
ing on business in those materials and 
that the Corporation is primarily consti- 
tuted for operating an efficient road- 
transport service and it could not be held, 
to be carrying on business of selling dis- 
carded materials which have come into 
its possession in the course of its activities. 
This decision was referred to and explain- 
ed by the Supreme Court in State of 
Tamil Nadu v. Burmah Shell Company 
Limited?, on the ground that the said 
decision was based on the fact that the ' 
State Road Transport Corporation is 
primarily constituted to provide an effi- 
cient, adequate, economical and properly ' 
co-ordinated system of road transport 
service, and therefore, could not be held 
to be a dealer carrying on business in - 
old and scrapped materials and that 
therefore the charging section which only 
makes a dealer liable to pay tax in respect. 
of the turnover for the year cannot be 
taken to include the Road Transport 
Corporation which is a statutory body 
constituted for a special purpose. z. 


9. Weare, therefore, of the view that the 


decision in State of Tamil Nadu v. Burmah 
Shell Company Limited? which is strongly 


` relied on by the Revenue cannot be of any 


help for the reason that the sales of un- 
claimed and unserviceable goods effected 
by the Port Trust are not incidental or 
ancillary to any business, but are only in 
the course of its performance of the 
statutory duties. 

1. (1972) 29 S.T.C. 266. 

2. (5973) 27 S.T.G. 42. 

3. (1973)31 S.T.C. 426: (1973) 1 S.C,W.R, 
720: (1973) Tax L.R, 1739 : AJR. 1973 S.C, 
1045. 
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xo. The learned Government Pleader - Trust in supplying water to the ships | 


seeks to bring the Port Trust withim 
Eplanation (2) to section 2 (g) of the Act. 
The said Explanation is as follows :— 


“The Central Government, or any 
State Government which, whether or 
not in the course of business, buy, sell, 
supply or distribute goods, directly or 
otherwise, for cash, or for deferred pay- 
ment or for commission, remuneration 
or other valuable consideration, shall 
be deemed to be a, dealer for the pur- 
_ pose of this Act.” : 


According to the Revenue the Port Trust 
is a department of the Central Govern- 
ment and, therefore, even if the sales 
effected by it are not in the course of 
business, they are liable to be taxed, as the 
Explanation deems a department of Central 
Government or a State Government a 
dealer for the purpose of this Act. But 
we are not able to accept this contention 
of the Revenue. The Port Trust is a 
statutory body-constituted by the Madras 
Port Trust Act, 1905 and though it is 
subject to certain control by the Central 
Government under thé provisions of that 
Act, it cannot be said to be a department 
of the Central Government. Therefore, 
the said Explanation cannot be availed of 
by the Revenue. 


1r. The learned Government Pleader, 


then seeks to bring in the Port Trust under’ 


the term “local authority” occurring 
in section 2 (g) (i) of the Act. But even 
if the Port Trust is taken to be a- local 
authority, still it cannot be treated as a 
dealer unless it carries on the business of 
buying and selling etc. | As we have 
already held that the Port Trust, a statu- 
tory body, has not effected the sales in 
question in the course of any business 
activity, this contention also has to be 
rejected. 


iz. As a matter of fact in Trustees of the 
Port of Madras v. State of Madras}, the 
question arose as to whether the Madras 
Port Trust could be taxed under the Act 
on their supply of water to the ships which 
touched the Port of Madras. A Division 
Bench of this Court held that the Port 


oa Se 
1. (1g60) 11 S.T.C. 224 : J.L.R. (1960) Mad. 
52g: (1960) 2 M.L.J. 86: (1960) Mad. L.W. 198- 


and collecting a fee therefor was only dis“ 
charging a duty imposed tpon it by the 
Madras Port Trust Act, 1905 and was 
not doing any business so as to make it a 
dealer within the meaning of section 2 (g) 
of the Act. We therefore hold that the 
Port Trust was not a dealer when it 
effected the sales in question and, there- 
ee the sales are not taxable under the 
ct. * 


12. In this view the Tax Cases are dis- 
missed with costs. Counsel’s fee Rs. 150 
in’ T.C. No. 35 of 1970 alone. There - 
will be no order as to costs in T.C.. No. 
36 of 1970. 


P.S.P. Tax case dismissed. 


—_—— 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—N. S. Ramaswami, F. 


Kalyani Ammal Petitioner * 


U. 


The Official Receiver of North Arcot, 
having his Office at Fort, Vellors 
and another Respondents, 


Provincial Insolvency Act (V of 1920), 
sections 4, 53 and 75—Alienation by insolvent 
—Application by Official Receiver under section 
59—Alienation found to be sham and nominal 
—Impact of section 4—Application if main- 
tainable. 


Under section 53 of the Provincial Insol- 
vency Act the application to set aside a 
transfer of property by the insolvent has to 
be made within two years of the presenta- 
tio. of the insolvency petition. The 
Official Receiver cannot take the risk-of 
not filing an application before the insol- 
vency Court to avoid the transaction. 
If the Court ultimately finds that the 
transaction is really a sham and nominal 
one, then there is no need to set aside 
the transfer for the simple reason that 
there was no transfer at all under the 
transaction it being a sham and nominal 
or a fictitious one. If it is sham and 





* C.R.P. Nos, 2446 and 3142 of 1973. 
; 21 st March, 1974. 
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nominal or fictitious, the transaction is 
void ab initio. 
decide whether it is a sham and nominal 
transaction or whether it is a fraudu- 
lent transfer. [Para. 6.] 


Section 75 of the Act contemplates an 
application ‘to be filed under section 4. 
`The second proviso to section. 75(1) speaks 
of decision of a Subordinate Court under 
section 4. Under that proviso, an aggriev- 
ed person is entitled to.file an appeal to 
the High Court on any of the grounds 
mentioned in sub-section(1) of section 100 
of the Code of Civil Procedure against the 
decision of the District Court on appeal 
from a decision of a Subordinate Court 
under section. 4 of the Insolvency. Act. 
With regard to matters not falling under 
section 4, there is no second appeal but 
under the first proviso to section 75 (1), 
the Court has jurisdiction to call for the 
records and. interfere.if an order made in 
any appeal decided by the District Court 
was not according to law. [Para. 4) 


Cases referred to :— 


Padamsi Premchand v. Laxman Vishnu, 
I.L.R. (1949) Bom. 129: 51 Bom.L.R. 
28: AIR. 1949 Bom. 129 (E.B:); 
Gulab Ghand v. Lachuman Sah, A.I.R. 1955 
Pat. 413 ; Saraswathi v. Krishnier, (1965) 1 
M.L.J. 128 : I.L.R. (1964) 2 Mad. 592 : 
77 L.W. 379: AI.R. 1964 Mad. 501 ; 
Paramatmuni Hanumantha Rao v. Official 
Receiver, (1970) 2 An.W.R. 69: A.LR. 
1970 Andh. Pra. 38: Hans Raj v. Rattan 
Ghand, (1968) 1 S:C.J. 468: (1967) 3 
` S.C:R. 365: ALR. 1967 S.G. 1780. 


Petition.under section 75 (1) of Act V of 
1920. praying the High Court to-revise 
the order of the District Court, North 
Arcot at Vellore, dated 5th September,. 
1973 and made in C.M.A. No. 109 of 
1972 and I.A. No. 317 of 1973 in C.M.A. 
No. 109 of 1972 respectively in’ (LA. 
No. 68 of 1970, I.P. No. 11 of 1968, 
Sub-Court, Vellore). : 


V. Ratnam, for Petitioner. 
O. Radhakrishnan, for Respondents. 


The Court made the following . 


Orver.—These two revision petitions are 
filed by the second respondent in I.A. Na. 
68 of 1970 in Insolvency Petition No. 11 of 
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1968 on the file ofthe Court of the Sub- - 
ordinate Judge, Vellore. The first res- 
pondent to that application was adjudged 
insolvent in I.P. No. 11 of 1968 on 6th 
April, 1970. The Official Receiver, in 
whom the insolvent’s properties came to 
be vested, filed I.A. No. 68 of 1970 for 
setting .aside two alienations made by the 
insolvent, under section 53 of the Provin- 
cial Insolvency Act, hereinafter referred 
to as the Act, one in favour of the second 
respondent therein and the other in favour 
of the third respondent therein. The 
first respondent to the application is the 
insolvent. Both those alienations were 
within two years prior to the presentation 
of the insolvency petition. The Insol- 
vency Court (Subordinate Judge’s Court, 
Vellore) allowed the. said application in 
respect of both the alienations. The third 
respondent to the application did not file 
any appeal. Only the second respondent 
to the said application filed C.M.A. No. 
109 ‘of 1972 on the file of the District 
Judge of North Arcot at Vellore. He also 
filed I.A. No. 317 of 1973, in the said civil 
miscellaneous appeal for reception of 
certain documents as additional evidence. 
The' appellate Judge dismissed the civil 
miscellaneous appeal as well as the said 
application for reception of additional 
evidence. Hence the second respondent 
in the application under section 53 of the 
Act, has filed the present two revision 
petitions, one against the dismissal of her 
civil miscellaneous appeal and the other 
against .the dismissal of the application 
for reception of additional evidence. 
These two revisions are under the proviso- 
to section 75 of the Act. 


2.° The point taken by Mr. V. Ratnam, 
the learned Counsel for the revision peti- 
tioner second respondent in I.A. No. 68 of 
1970 on the file of the Insolvency Court is 
that on the finding of the Insolvency Court 
and- that of the appellate Judge who 
heard the civil miscellaneous appeal, I.A. 
No. 68 of 1970 is not maintainable.: It is 
pointed out that the Courts below have 
held that the alienation which is a sale 
dated 2nd August, 1968 in favour of the 
revision petitioner is a sham and nominal 
one, and that being so, there is no transfer 
of property as contemplated under section 
53 and that therefore the question. of 
setting aside the transfer as one being in 
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fraud of creditors does not arise. The 
learned Counsel is right in his contention 
that. when a transaction is declared. as 
sham and nominal there is no transfer of 
property under the transaction, ard that 
therefore there is no need to set aside the 
same, and section 53 of the Act would not’ 
apply. However, the question is whether 
the application filed by the Official 
Receiver should not have 
tained by the insolvency Gourt. Under 
section 4 of the Act itis provided that the 


Court shall have. full power to decide. all- 


- questions whether of title or priority, or 
of any nature whatsoever and sub-section 
(2) thereof provides that such decision of 
the Court shall be final and binding for 
all purposes as between the debtor and 
the debtor’s estate on the one hand and 
all claimants against him on: the other. 
However, the section makes it clear that 
the power of the Court to decide: the 
questions mentioned therein is subject to 
the other ‘provisions of the Act. ‘The 
question whether a sale deed executed by 
the insolvent is sham and nominal is 
certainly a matter which would be covered 
by section 4. In fact such a position is 
not disputed by the learned Counsel for 
the revision p2titioner. However, the 
contention is that there is no provision in 
the Act for the Official Receiver to file 
an application to the Insolvency Court 
for declaring a sale transaction to .be a 
sham and nominal one, that section 4 itself 
does not contemplate the filing of an 


application by either the Official Receiver: 


or any other person, that the said section 
only defines the Iurisdiction of the Court 
and that, therefore, the Insolvency Court 
is not entitled to give a decision regarding 
the sham and nominal nature of’ the 
transaction; on an application which was 
purported to be under section. 53 of the 
Act. As noticed earlier, the- Official 
Receiver filéd the application under sec- 
tion 53 contending that the transfer in 
question is in fraud of créditors. Butin 
the said application there are also aver- 
ments that the transaction is a sham and 
nominal one.- ‘Of course, the two- aver- 
ments, namely- that the sale is a transfer 
in fraud of creditors and that the sale is 
only a sham and nominal one- cannot 
stand together. Though the Official 
Receiver has pleaded both the grounds, 
the Insolvency Court and -the appellate 
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Judge have held that the sale is not a real 
sale and that the same is a sham and 
nominal one. The question is whether 
under an application which purported to 


. be under section 53 of the Act, the Courts 


below are entitled to decide that the 
transaction is a sham and nominal one. 


g. Padamsi Premchand v. Laxman Vishnu}? 
is a case where the transfers were more 
than two years prior to the presentation of 
the ‘insolvency petition. The Official 
Receiver filed an application to the Insol- 
vency ‘Court contending that the said 
transfers -were- sham and nominal and 
fictitious. The Full Bench of the Bombay 
High Court held that the Insolvency Gourt 
had jurisdiction under section 4 to decide 
whether the transactions were nominal 
and fictitious. - It was pointed out in that 
case that if a transaction falls within the 
ambit of section; 53, then it can be chal- 
lenged only if the conditions laid down in 
the section are satisfied and that it would 
then be not open to the Receiver to say 
that though the transaction falls under 
section 53 and he could not challenge it 
under that section (because he could not 
satisfy the conditions) he would fall back 
upon section 4 and. invoke the wider 
jurisdiction conferred by that section. 
But the Full Bench further held that if the 
transaction ‘is fictitious or nominal, it 
does not fall within the ambit of section 
53 and that then section 4 is wide enough 
toconfer upon the Insolvency Court juris- 
diction to’ decide whether these transac- 
tions ate in fact nominal or fictitious. 
In Gulab Chand v. Lachuman Sak?, a Division. 
Bench has taken the view that the Insol- 
vency Court has jurisdiction to entertain ` 
an application under section 4 filed by a 
third party. Seraswa thi-v. Krishnier® also 
proceeds on the footing that an applica- 
tion under section 4 is maintainable. 
Paramatmuni Hanumantha Rao v. Official 
Receiver’, is also to the same effect. f 


4. A perusal of section 75 of the Act goes 
to show that the Act contemplates an 
application to be filed under section 4 of 
the Act. The second proviso to section 





1. LL.R. (1949) Bom. 129: 51 Bom. L.R.” 28: 
A.1.R. 1949 Bom. 129 (F.B.). 

2. AIR. 1955 Pat. 413. ` 

3. (1965) 1 M.L.j. 128: I.L.R. (1964) 2 Mad. 
592: 77 L.W. 379: AJ.R. 1g 4 Mad. 501. 

4. (1970)2 An. W.R. 69: AIR. 1970 A.P. 38. 
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75 (1) of the Act speaks .of decision of a 
Subordinate Court under section 4 of 
the Act. Under that proviso, an aggriev- 
ed person is entitled: to file an appeal to 
the High Court on any of the grounds 
mentioned in sub-section, (1) of section 
100 of the Code of Civil Procedure, 1908 
against the decision of the District Court 
on appeal from a decision of a Subordi- 
nate Court under section 4 of the Act. 
With regard to matters not falling under 
section 4, there is no second appeal. (as 
in the case of the second proviso), but 
under the first proviso to section 75 (1), 
the Court has jurisdiction to call for the 
records and interfere if an order made in 
any appeal decided by the. District Court 


twas not according to law. : 
§. ` However, Mr. Ratnam, the learned 
Counsel for the revisionpetitioner contends 
that in Hans Raj v. Rattan Chénd', ‘it’ has 
been held that no application under sec- 
tion 4 can be filed either by the Official 
Receiver or by any other party. Buta 
perusal of that judgment would show that 
it does nat decide that under no ‘circum- 
stances an application under section 4 can 
be filed. That was a case’ where the 
Official Receiver proceeded against cer- 
tain property and took possession of the 
same, treating it as that of the insolvent. 
The appellant before the Supreme Court 
claimed that the property. was his and 
not that of the. insolvent. It'is obvious 
under those circumstances that his remedy 
against.the act of the Receiver in taking 
possession, is, to file an application to the 
Insolvency Court under section 68 of the 
Act. Under the proviso to the said sec- 
tion, such an application has to be filed 
within 21 days from the date of the Act 
or decision complained of. The appellant 
before the Supreme Court did not file 
his application before ‘the. Insolvency 
Court within the said period of 21, days. 
The contention raised on behalf of the 
appellant. was that his application should 
be treated as one under section 4 of the 
‘Act. Their Lordships of the Supreme 
Court held that the appellant cannot be 
allowed to get over the period of limita- 
tion fixed under section 68 by’ claiming 
that the application was one „under sec- 
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tion4. Therefore, the observations made 
in that judgment have: to be understood’ 
in the light of the facts of that case. It 
has been pointed out that as section 4 
says that the powers of the Court defined 
thereunder are subject to the other provi- 
sions in the Act, the application. which 
squarely: fell under section 68 ought to 
have been filed within 21 days of the act 
complained of. Their’ Lordships finally 
concluded that the application being one 
under section 68, the same was incompe- 
tent on the ground of limitation after the 
lapse of 21 days from the relevant date. 


6. -The learned Counsel for the revision 
petitioner contends that if according -to 
the Official Receiver, the transaction is a 
sham and nominal one, he could have 
simply proceeded against the property 
treating the same as that of the insolvent 
allowing the aggrieved ‘party (the revi- 
sion petitioner herein) to move the Insol- 
vency Court under section 68 of the Act. 
It is contended that in this case only on 
such an application under section 68, 
the jurisdiction of the Insolvency Court to 
decide the question whether the transac- 
tion is-sham and nominal or, not (con- 
ferred by section 4) can be invoked. 
However, I am unable to agree with this 
contention. ‘There may be cases where 
the Official.Receiver is not sure whether 
the transaction amounted to a fraudulent 
transfer or whether it is only a sham and 
nominal one. Supposing he proceeds 
against the property treating the transac- 
tion as a sham and-nominal one and it 
ultimately “turns ‘out to be a fraudulent 


' trahsfer coming within the purview of 
section 53, then there is ‘the -possibility 


of the remedy of the Official Receiver 
being barred by limitation. “Under sec- 
tion 53, the application to set aside a 
transfer has to be mads within two years 
of the’ presentation of the insolvency peti- 
tion. Therefore, the Official Receiver 
cannot take the risk ofmot filing an appli- 
cation before. the Insolvency Court to 
avoid-the transaction. If:the Court ulti- 
mately finds that the transaction is really 
a sham and nominal one, then there is no 
need to:,set aside the transfer for the 
simple reason that there was no transfer 
at all under the.transaction, it being a 


sham and-nominal or a fictitious one. . If’ 


itis sham and nominal or fictitious, ‘the 
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ransaction is void ab initio. But it is for 
the Court to decide whether it is a sham 
and nominal transaction or whether it is 
a fraudulent transfer. è 


Under: these: circumstances, I see no 
merit in the contention raised by the 
learned Counsel. No point was raised in 
C.R.P. No. 3142 of 1973 which is against 
the order of the District Court dismissing 
the application for receiving certain 
documents as additional evidence. 


8. Both the revision petitions fail and 
they are accordingly dismissed. How- 
ever, there will be no order as to costs. 
But the -Official Receiver can take the 
cost from the estate. Caunsel’s fee Rs. 100. 
R. S. ——>— Petitions dismissed. 
IN THE HIGH COURT OF : JUDI- 
CATURE AT MADRAS. `- 


Present :—N. S. Ramaswami, f. 


Pavadai Padayachi. Appellant” 
v. - $ l 
Pichammal Respondent. 


Tamil Nadu Gultivating Tenants Arrears of 
Rent Control Act (XXI of 1972)—-Cultivating 
tenant—Usufructuary mortgage—Lease-back 
arrangement—Tenant in arrears of rent— 
Tenant owner of land—Whether entitled to 
relief under Tamil Nadu Act XXI of 1972. 


A person executed a usufructuary mort- 
gage of his land in favour of another. 
There was a: lease-back arrangement 
between the parties. The usufructuary 
mortgagee obtained decrees for arrears-of 
rent in three different suits and .these 
decrees were sought to be executed. 
The mortgagor-lessee claimed that he was 
entitled to relief under Tamil Nadu Act 
XXI of 1972. . ; 


Held : The term “belonging -in the ex- 
pression belonging to another in the defini- 
tion of “cultivating tenant” is not 
synonymous with ownership. Even 
possession of an interest less than that of 
fúll ownership could be signified by that 
word, -` ; i [Para. 2.] 





* A,A.O. No. 181 of 1973 and G.R.P; Nos, 2786 
and 2807 of 1973, -- 


Ist Abril, 1974. 
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The mortgagor-lessce will, therefore, be 
entitled to reliefas a“‘cultivating tenant.” 


Gase referred to:— 


Mohammed Amir v. Municipal Board of 
Sitapur, (1666) 1 S.C.J. 484: A:L.R. 1965 
S.C. 1923. : 


Appeal against the order of the Court of 
the First Additional Subordinate Judge, 
Cuddalore, dated goth August, 1973 and 
made in C.M.A. No. 142 of 1973. (E.P. 
No. 864 of.1972 in O.S Noa..1341 of 1970, 
District Munsif Gourt, Cuddalore), 


C.R.P. Nos. 2786 and 2807 of 1973.— 
Petitions under section 115 of Act V of . 
1908, praying the High Court 10 revise 
the order ofthe Govrt of the First Addi- 
tional Subordinate Judge, Cuddalore, 
dated goth August, 1973 and made in 
C.M.A. Na. 131 of 1973 and 132 of 
1979 respectively (R.P. Nos. 1480 of 
1972 and 1718 of 1972 respectively in 
O.S. Nos. 1066 0f 1972 and 351 of 1972 
respectively, Distri¢t Munsif Court, 
Cuddalore). i ` i 

S. Thiagaraja Ayyar, for Appellant. 

P. S. Ramachandran, for Respondent. 

The Court delivered the following 


Jupcment.—The respondent herein has 
obtained decrees for arrears of rent in 
three different suits and those decrees 
are sought to be executed. The tenant, 
who is the appellant in the G. M. S. A. 
and petitioner in the two revision peti- 
tions (hereinafter referred as the revision 
petitioner) ,'filed counter statement con- 
tending that he-is entitled to the relief 
under Tamil Nadu Act XXI of 1972. The 
Court ‘below has held: that the revision 
petitioner is not entitled to the relief, on 
the ground that, the land cultivated 
by him being his own, he is not a culti- 
vating'tenant. The fact is that the revi- 
sion petitioner had executed a -usufruc- 
tuaty mortgage in respect of the land in 
favour of the respondent and there is 
a lease-back arrangement between the 
parties, It is under that arrangement the 
revision petitioner has been cultivating 
the land for a fixed rent. The question 
is whether there is'no relationship of 
landlord and tenant between the res- 
pondent and ‘the révision petitioner. 
Admittedly under the lease-back arran- 


i 


gement; the respondent ~is entitled 
to get rent for the land from” the-revision 
petitioner and there-is really no dispute 
that the'-relationship of-jandlord- and 
tenant between the’ respondent- and the 
revision-petitioner does exist. - However, 
the learned ‘Counsel for the respondent 


contends that the definition of the term: 


‘cultivating tenant” in Act XXV.. of 1955 
as amendedin Act. IX of: 1969 - would 
show that the; land cultivated by the 
tenant should -be owned by another per- 
son. The contention-is that, the revi- 
sion petitioner not having transferred 


allhis rights in the land to the respondent. 
and he being still the-owner of the equi- ` 
ty of redemption, it cannot be - said: 


that he is cultivating the land of another 
person. ` Under the definition’ of the word 


* cultivating ‘tenant’ itis stated that the. 


person must contribute his own physical 
labour or that-of any merñber ofhis family 
in the cultivation of any land. belonging 
to another. - The learned Counsel for the 
the respondent wants to equate the term: 
“belonging to another’ in -respect ofthe: 
land with ownership, of the same. 
However, I am unable to agree. with 
this contention. -- 7°) - 4 
y giy sali. 3 Be eth . i 

2. The revision petitioner -was.no doubt 
the full owner of the. land, . Out of the 
bundle of rights which he had, he: has 
already transferred all the rights, except 
the right to the equity of-redemption, 
an favour.of the. respondent. ' -The res- 
pendent, in‘his capacity as usufructuary 
mortgagee,. is’ entitled’. enter “into a 
lease-back arrangement with the revision 
petitioner‘and it is under that arrange- 
ment the revision petitioner: is bound to 
pay the rent.. There is nothing to show 
thatthe word ‘belonging’. is synonymous 
with: ownership.. As a-matter- of fact, 
in ‘Mohammed Amir v.- Municipal: Board: of 
Sitapur t, their Lordships of Supreme Court 
jhave pointed out that,.though the word’ 
‘belonging’ is.capable of denoting ‘an 
jabsolute‘title, it is nevertheless not con- 
fined’ to: : connoting that sense.. -Even 
(possession of an interest’ less. than that 
dof. full ownership’ could be: ‘signified. by 
that word. Under .the -circumstances, 
the civil .revisidn petitions and the appeal 
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are’ allowed. ‘There will be no order as, 
to costs’ -- eae Li mi an 0 
S.J. `| O°. Petitions and 
rar. i `| Appeal allowed. 
IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. : 
PRESENT :—P. R. Gokulakrishnan, F. 
Gopalakrishna Pillai ang another 

$ Si ool ov. Appellants® 
v. ee aa S icl 
Maruthappa2 a'ias` Susintharau and 
others . ` eke Respondents. 


Hindu Law— Joint. family—sSuit, for parti- 
tion and possession—Alienation, by father— 
Whether for family. . necessity and antecedent 
debts—Burden of proof and nature thereof. 


The nature of proof ‘that an alienee of 
Hindu joint family property has to give 
in respect of debts incurred bya father 


‘of minors is ‘limited in character and if 


the Courts were satisfied that the alienees 
had made sufficient enquiry as regards 
the, existence of family necessity it could 
be construed ,that the burden had been 
discharged by the alienees. In the same 
way if the alienees were able to. establish 


‘that there -were antecedent’ debts, the 


application of the money borrowed for 
the, same need not be proved by the | 
alienees.  - . [Para. 8.] 
Cases referred to :— ; ; 


Hanuman Prasad’s case, (1854-57) 6 M.I.A. 
393, 424; Meenakshi Achi v. Manickam 
Ghettiar, (1960), 1 M.L.J. 89 : IL.L.R. 
(1959) Mad. 1046: A.I.R. 1960 Mad. 
99. tid f 

Appeals against the Decree of the Gourt 
of the Principal Subordinate Judge, 
Tirunelveli, in Appeal Suit No. 194 of 
1968, preferred against the. Decree .of the 
Court of the District Munsif. of Tenkasi 
in Original Suit No. 408 of 1966. . 

EK. Venkataswani, P.' Venkataraman and 
K. Govindarajan, for Appellant. 


P. Ramaswami, for Respondent. 

The Court delivered the following” 
Jupemenr,—The,7th'and gth defendants 
are the appellants in Second Appeal No. 





* S-A. Nos. 360, 389, 1196 and” 1363. of 1971. 
re i 26th April, 1974, 
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360 of 1971. It concerns with item 4 
of the suit properties. The 8th and 
2oth defendants are the appellants in 
Second Appeal No. 389 of 1971 and it 
concerns with items 2, 3 and 7 of the suit 
properties . Defendants 26 and 31 are 
the appellants in Second Appeal No. 
1363 of 1971 and it concerns with items 
13, 14and 18ofthe suit properties. 
The suit is for partition and possession 
of the plaintiff’s 1/5th share of the suit 
properties and for recovery of future 
mesne profits from defendants 7 to 31. 
The plaint allegations are that the suit 
properties are’ the properties of the joint 
family consisting of the first defendant 
and his sons who are the plaintiff and 
defendants 2 to 4. They are entitled 
to a one-fifth share each. The fifth de- 
fendant is the daughter and the sixth 
defendant is the wife of the first defen- 
dant. The sixth defendant has got a 
right of maintenance and fifth defendant 
has got a right of maintenance till her 
marriage. The first defendant and his 
brothers partitioned the properties by 
two partition deeds. The suit properties 
and other properties fell to the share of 
the first defendant. The incom: fiom the 
properties and other properties per year 
was two hundred kottahs of paddy, ten 
kettahs of gingelly, ten kottahs of cholam, 
one kottah of blackgram and ten pothis 
of cotton worth Rs. 2,000. There was 
no debi to the family. A huge amount 
could be saved from the income from the 
` properties. But the first defendant was 
leading an immoral life. He was 
taking liquor and having illicit connec- 
tion with other women. He was a 
gambler. His sons. were minors. He 
has alienated the properties fraudulently 
without any family nec2ssity. He has 
executed benami sale deeds. They are 
not supported by consideration. The 
plaintiff and defeadants 2 to 4 were not 
benefited by the said transactions. They 
are not binding on the plaintiff and 
defendants 2 to 4. 

2. The first defendant remained ex 
parte. The 22nd defendant was exonera- 
ted. In the written statement ffled by 
defendants 2 te 6 they contended that the 
plaint allegations are true and that they 
have paid Court-fee for partition of their 
shares. The alienations according to 
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these defendants made by the first 
defendant are not binding on defendants. 
2to4. A sum of Rs, 8,000 is required 
towards the marriage of the 5th defen-. 
dant. The sixth defendant is entitled 
to maintenance and a sum of Rs. 100 
each per month is required towards 
maintenance of each person. 3/5th 
share of defendants 2 to 4 may be parti- 
tioned and a charge may be created with 
regard to the marriage of the 5th 
defendant and the maintenance of 
defendants 5 and 6. 


g. As regards the aliences who are from 


‘defendants 7 onwards, they _ inter alia 


contended that the sales effected and 
the debts incurred by the first defendant 
who is no other than the father of the 
plaintiff and defendants 2 to 5 are for 
family necessities and to discharge ante- 
cedent debts, that the minors were brne-. 
fited by such transactions and that the 
sales effected and debts incurred by the 
first defendant were not for illegal or 
immoral] purposes. 


The trial Court, after elaborately 
discussing the evidence on record came 
to the conclusion that the first defen-. 
dant was not having any immoral con- 
nections with other women as alleged 
by .the plaintiff or incurred the debts. 
for illegal purposes. As regards, the 
binding mature of the debts, the trial 
Court came to the conclusion that the 
debts’ incurred by the father of the 
plaintiff are binding upon his minor sons.. 


5. Aggrieved by the decision of the trial 
Court, the plaintiff preferred an appeal 
to the Sub-Court, Tirunelveli. The 
Subordinate Judge, Tirunelveli came to- 
the conclusion that the alienees have not 
discharged their burden of proving’ that: 
the sales effected and the debts incurred 
by the first defendant were for family- 
necessity and also to discharge the ante- 
cedent debts. With these observations. 
the lower appellate Court allowed the 
appeal and thereby granted a decree for- 
partition as prayed for by the plaintiff. 
Aggrieved by the decision of the lower 
appellate Court, various defendants who- 
are the alienees from the first defendant 
in the suit have filed independent appeals: 
as stated above. i 


1) 


6. Mr. K. Venkataswami, the learned 
Counsel appearing for the appellants, 
in S. A. No. 360 of 1971 submitted that 
- the lower appellate Court has not pro- 
perly understood the principle evolved 
by various decisions as regards the 
burden of proving the legal necessity 
and the antecedent debts for the-sales 
effected by the father of the minors 
in respect of the joint family properties. 
The learned Counsel further submitted 
that there is absolutely no finding by the 
lower appellate Court asregardsthe alle- 
gation by the plaintiff to the effect that 
the first defendant was addicted to illegal 
ways and immoral life., The learned 
Counsel further submitted that the lower 
appellate Court has not adverted to the 
evidence given by the plaintiffas P. W. 1 
which, coupled with the evidence of the 
defendants will prove that- the -family 
had legal necessities to borrow and to 
sell certain properties. The said- argu- 
ment advanced by Mr. Venkataswami 
was more or Jess adopted by the learned 
Counsel appearing for the appellants in 
S. A. Nas. 389 òf 1971 and t1g6and 1363 
of 1971. Mr. T. R. Srinivasan, learned 
Counsel appearing for the appellants in 
S. A. No 1363 of 1971 pointed out the 
reasoning of the lower appellate: Court 
as regards item No.18 and submitted that 
the duty of the alienees is only to prove 
that some antecedent debts existed but 
they cannot go further and establish the 


actual application of the money borrowed 


or taken by the first defendant. As far as 
item 18 is concerned, Mr. T.R. Srinivasasn 
submitted that they have proved that 
the said sale is for discharging prior 
mortgage-debt apart from the family 
necessity as mentioned in the-sale deed 
for item No. 18. When it is so, the lower 
appellate Court has completely ‘gone 
wrong .in*coming to the conclusion that 
the proof required as per law has not 
been given by the 31st defendant to 
establish that the sale effected under 
Exhibit B-1 39 is for discharging antecedent 
debts. Mr. Ganesan, the learned Coun- 
sel appearing on behalf of Mr. Désap- 
pan appearing for the appellant in S. A.. 
No. 389 of 1971 submitted that the evi- 
dence let in bythe 8th and 2oth de- 
fendants is sufficient -to discharge their 
burden as regards the genuineness of the 
sale effected in their favour in respect of 


- 


` GOPALAKRISHNA PILLAI v: MARUTHAPPAN (Gokulakrishnan, 7.) 


347 


items 2 and 3 and 7 of the suit proper- 
ties. The learned Counsel appearing for 
the appellants in S. A. No. 1196-of 1971 
adopted the arguments advanced by 
the Counsel for the appellants in the other 
second appeals. i 


7. Mr. Venkateswara Rao, learned 
Counsel appearing for the plaintiff-res- 
pondent submitted that there is absolu- 
tely no need.for the first defendant to 
dispose of almost all the properties as 
the family had enough properties and 
had also large and sufficient income to 
manage the family. It is further sub- 
mitted by the learned Counsel that the 
lower appellate Court has considered. 
each of. the_items and has come 
to the conclusion that the sales effected 
by the first..defendant are neither for 
family necessity or to discharge: 
antecedent debts. $ 


8. Ihave been taken through the judg- 
ments of the Courts below and also the 
evidence on record. From the decision. 
in Hanuman Prasdd’s case}, it is seen -: that 
up tillnow itis well settled that the burden. 
is upon the alienee in respect of the aliena- 
tions effected by the father of the minors. 
to prove initially that the sale is for dis- 
charging antecedent debts or for family 
necessites. If this initial burden is 
discharged, it is for the minors to 
establish that the debts incurred or the 
Sales effected by the father are for illegal 
or immoral purposes. Thus, it is cleat 
that the alienees must prove the ante- 
cedent debts or they ought to have en- 
quired as regards the legal necessity for 
effecting the sales of the properties in 
which the minors have interest. No doubt 
itis toomuch toexpect fromthe al'enees. 
to find out whether the monies have been 
actually applied by the father of the minors. 
for such purposes. It is for the Court 
to ultimately, decide from the evidence 
on record as to whether. the aliences: 
have discharged their burden initially 
in respect of such transactions and bor-. 
rowings. It is also well settled by various: 
decisions that while all the evidence is 
before the Court the burden of proof 
assumes little importance. But.from the: 
evidence on record it is for the Court 
to come to thé conclusion whether the 
1, (1854-57) 6 M.I.A. 398, 424. 
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alienees have discharged their initial 
burden as laid down in. the various de- 
cisions of our High Court and also of the 
Supreme Court.’ It is + useful to refer 
to the: decision in Meenakshi Achi v. 
Manickim Chettiar?, wherein it-has been 
stated correctly that : 


“An alienee. making a bona fide 

. enquiry as to the existence of the antece- 

. dent .debt for the. discharge of which 
the monies were borrowed, ostensibly 
by a father would. be protected, not- 

© withstanding the fact that the. monies 
- borrowed were not proved to have been: 
actually utilised for the discharge of 
. the entire debt. Where the father 
mortgaged the joint family property in 
order to discharge his-antecedent debt 
-not tainted with illegality or immorality 
ithe son’s interest in the property would 
‘be liable for the amount borrowed.” 


It has also, been further made clear in 
that decision that the, initial burden 
isupon an alienee to prove that . the 
alienations or borrowings by the father 
of the. minor were to discharge the an- 
tecedent ;'debts : or for legal necessity. 
Bearing in mind the aboyesaid principles, 
Iam of the view that the lower appellate, 
Court has not properly: discussed the 
evidence.on record including that of 
the plaintiff as P. W. 1. It has not also 
adverted to the allegation made by the 
plaintiff.as regards the character of the 
frst. defendant. The nature of proof 
ithat the .alienee has to -give in respect 
jof the debts incurred by the father of the 
{minors is limited in character and if the 








made sufficient enquiry as regards the 
family necessity it can be construed that 
the burden has been discharged . by the 
Valienees. _ In the same way if the alienees 
lare. able to . establish that there were 
Jantecedent debts, the application of 
the money borrowed for the same need 
not be proved by the. alienees. The 
lower appellate Court, in my opinion, 
has to discuss in detail all the available 
evidence , on record and come to the con- 
clusion bearing in mind the principles 
laid down, in the various decisions -and 
also discussed by me in this judgment.” 


y 
e 
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g.. In these circumstances, the second 
appeals are allowed, the decree and 
judgment of the lower appellate Court 
are. set aside. and the case remanded to 
the file of the lower appellate Court for 
the purpose of disposing of the same afresh 
bearing in mind the observations made 
by me in the paragraphs supra. The 
Gourt-fee .paid on. the memorandum of 
grounds in the above second appeals will 
be: refunded to the respective appellants. 
There will. be no order as to costs. No 
leave. - . 


S.J. Appeals allowed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. - ; 


PRESENT :—N. S. Ramaswami, Fe. s 





M. Palaniappa Pillai Petitioner* 
oO ie 

M. M. Pambana Gounder and others 
Pe : Respondents. 


Givil. Procedure Gode (V of 1908), Order 21, 
rule 52—Money in custody of Munsif’s Court 
to credit of a sutt—Decree-holder in Subordinate, 
Judge's Gourt attaching amount— Applica- 
tion.to send for amount——T wo other decree- 
holders in Munsif’s Gourt who had attached 
opposing—Proper order to be passed. 


A certain sum of money, was in the cus- 
tody of a District Munsif’s Court to the 
credit of a particular’ suit. The first 
respondent who had obtairied a decree 
against the same judgment-debtors in 
the Court of the Subordinate Judge of 
the same place’ had attached the amount 
and filed an‘application for the sending 
of the amount to the Subordinate Judge’s 
Court. Two other persons who had 
obtained decrees against the same judg- 
ment-debtors in ‘the District Mursif’s 
Court and had also attached the 
amount opposed the application. The 
Subordinate Judge however. allowed the 
application. On a révision against the, 
order, re 


Held, The provisions of Order 21, rule 52,' 
proviso-1, Civil Procedure Code will apply- 
and itis only after the priority amongst the 





* GRP, No. 2015 of 1973.. 


_ 19th April, 194e: 
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three rival claimants had: been . settled 
-by the District Munsif and in case the 
first respondert was ‘entitled to. priority, 
the Subordinate Judge can send for the 
amount and not otherwise. = 

n : [Paras. 2-and 3] 
Petition der section 115 of Act V of 
1908 praying the High Gourt to revise 
the order of the Court of the -Additional 
Subordinate Judge, Erode, dated 8th 
August,,1973 and made in E. A. No. 
421 of 1972 in E. P. No.  72‘of 1972 in 
O. S. No. 261 of 1969. ; ` 
Sivamani, for Petitioner. 
Gandhi, for Respondent. 


The Gourt made the following 
OrDER.—The sixth respondent before 


the Court below is the revision petitioner ` 
before me. The only point that arose for - 
determination by the Court below..is _ 


whether it can send for the amount of 
„Rs. 3,984-80 P: which is in the custody 
‘af the Court of the District Munsif, Erode 
to the credit of O. S. No. 111 of 1969. 

The first Respondent herein, as decree- 
holder in O. S. No. 261 of 1969 on the 
file of the Court below (the Court of the 
Subordinate Judge; Erode,- filed an 
execution petition, got the abovesaid 
amount attached and then filed ESA. 
No. 421 of 1972 for sending for that 
amount. This application was opposed 
by two other decree-holders against the 
same judgment-debtors. Thé judgment- 
debtors were arrayed as Respondents 1 
to 4 before the Court below and the two 
other decree-holders were arrayed as 
Respondents 5 and 6 respectively in 
the abovesaid application, viz., E. A. No. 

421 of 1972. Ahe other two decree- 
holders have Shia decrees in the 
-Gourt of the District Munsif, Erode 
against the same judgment-debtors and 
they had also attached the abovesaid 
amount, viz., Rs. 3,984-80 P. which is 
in the custody of the Court:of the Dis- 
trict Munsif. The Court below (the 
learned Subordinate Judge, Erode), 

thinking that section 63 of the Code of 
Civil Procedure is at'racted to. the facts 
of this case, has ordered the application 
for sending for the amount. 


2. The learned Subordinate Judge tes 
not realised that that section applies only 
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x ‘tioner in E. A 


_ tion does not arise at all at present. 
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‘when the property attached is notin the: 
-custody of a Court. Only in cases: where 
-the property . attached is not in the cus- 


tody of Gourt,-the question:of the Court: 
of higher. grade having precedence. over 
a Court of the lower grade in determining. 
‘any’ claim regarding the : property so 
attached would arise. But, ‘here, we 
are concerned with money that is in the 
:custody ‘of a Court. The relevant pro-| 
-vision that has to -the looked into is) 
Order 21, rule 52, Civil -Procedure: 
:Code. The main part of the said Rule, 
no doubt, says that the custedy Court: 
:should hold the property subject to the: 
‘further orders of the attaching Court. 
“But, there is the proviso (Proviso No. 1). 
‘which is the following terms : 


“ Provided that where such property 
isin the custody ofa Court, any ques- 
tio of title or priority arising between. 
_ the decree-holder and any other person. 
not being the. judgment-debtor, 
claiming to be interested in such pro- 

-perty by virtue of any assignment, 
attachment or otherwise shall be de- 
termined by such Court.” 


The first Respondent before me (the peti- 
. No. 421 of 1972)- is the 
decree-holder referred to in the above- 
said proviso. Respondent’s 5 and 6 
before the Court below are persons 
claiming ‘to be interested in the amount 
now in the custody of the District Munsif, 
Erode. The question. of priority amon 
these three rival claimints‘is to be ~ de- 
termined, undoubtedly, only by the cus-| 
tody Court, for the abovesaid proviso| 
says that the question of priority or title 
has to be ‘determined only by the Court 
which has 
attached. The 
Judge has misdirected himself in thinking 
that section 63 of the Civil Procedure 
Code is attracted to the facts of this case 
and ordered, sending for the amount on 
the ground that his Court is of superior 
grade than the Court which has custody 
of the money. 







3. The question of rateable distribu- 
It 


is not necessary to consider, in the pre- 


“sent civil revision petition, whether the 


conditions prescribed under section 73 
of the Civil Procedure Gode are 
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available in this case and if so, whether 
the three claimants are entitled to 1ate~ 
able distribution. The only point, as I 
said,.is whether the learned Subordinate 
Judge, Erode has jurisdiction to send 
for the amount which is now in the 
custody of the Court af the District Mun- 
sif, Erode, at this stage. Though the 
District Munsif has to hold the amount 
subject to the further orders of the 
attaching Court,. in this case, the learned 
Subordinate Judge, Erode, Proviso No. 1 
torule 52 of Order 21 would apply and 
it is the District Munsif, Erode, who has 
to decide the question of priority amongst 
the three rival claimants. Only after 
the District Munsif so decides the priority 
and in case the first Respondent herein is 
entitled to priority, the Court below can 
order send for the amount, and not other- 
wise, Under such circumstances, on 
the execution application filed by the 
first respondent herein, the proper order 
that the lower Court ought to pass is 
giving a direction to the Court of the 
District Munsif, Erode to determine the 
question of priority claimed by the three 
rival claimants. Accordingly, the civil 
revision petition is allowed and the matter 
1s remitted back to the Court below for 
giving suitable directions in the light of 
the observations above. There would be 
no order to as costs, : 


P.S.P. Petition allowed. 


IN THE HIGH COURT OF 
CATURE AT MADRAS, 


PRESENT :—V. Ramaswami, 7. 


Janakiammal - 





Appzllant® 
D. 


Rathinam Asari and others 
. -3 Respondents. 


Civil Procedure Code (V of 1908), Order 34 
rule 10 and section 35—Suit for redemption— 
Payment of costs—Right of mortgagee and 
‘morigagor. 

Tn a suit for redemption or in a suit for 
enforcement of a mortgage, what the 
Court will have to consider is whether 
the mortgagee by his conduct has dis- 
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entitled himself to the costs of the suit. 


If there were no circumstances or mis- 
conduct, disentitling the mortgagee from 
claiming the costs, the Court would have 
no option but to give him the costs of the 
suit and to include that amount in the 
amount due under the mortgage. Only in 
cases where the Court finds that the mort- 
gagee is disentitled to the costs, it will 
have to go into the further question, 
whether it could use its discretion in 
awarding costs to the mortgagor. [ Para. 7] 


Hence, in the matter’of costs in a suit for 
redemption, the only thing that is relevant 
for the Court to consider is whether the 
mortgagee by his conduct disentitled 
himself from claiming the costs. 


[Para. 8.] 
Cases referred to :— , 


Chidambaram Chettiar v. Ramaswami Chettiar, 
(1939) 1 M.L.J. 687: 49 LeW. 525: 
ALR. 1939 Mad. 654 ; Minakshi Ayyar v. 
Achalier, (1942) 2 M.L.J. 124: I.L.R. 
(1943) Mad. 205: A.I.R. 1942- Mad. 
592; Dawoodbhai v. Shaikhali, AIR 
1953 Bom. 445. - 


Appeal against the decree of the District - 
Court (Additional Judge) Madurai in 
Appeal Suit No. 199 of 1969, preferred 
against the decree of the Gourt of the 
Principal Subordinate Judge of Madurai 
in Original Suit No..229 of 1967. 


A. Varadarajan, ‘for Appellant. 


S. Gopalarainam and P. N. Venugopalan, for 
Respondents. : 


The Court delivered the following , 


Juvement.—The third defendant is the 
appellant. O.S. No, 229 of 1967; out of 
which this second appeal arises, is a suit 
for redemption ofa usufructuary mortgage 
dated: 9th March, 1955, executed by one 
Santhanathammal in favour of the fourth 
defendant in the suit. The plaintiffs 
are the legal.representatives of the mort- 
gagor. The fourth defendant assigned 
his rights under the mortgage in favour of 
one Mahalingam, the husband of the 
first defendant. The second defendant 
in the suit is the power of attorney agent 
of the said Mahalingam. Subsequently 
by a deed, dated 23rd January, 1967, 
régistered on 18th February, 1967, the 
first deferidant and the second defendant, 
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as the power of attorney agent of the first 
defendant’s husband, assigned the mort- 
gage rights to the third defendant. In 
the meanwhile, on 7th -February, 1967, 
the plaintiffs herein filed O.P. No. 28 of 
1967, on the file of the Subordinate 
Judge’s Court, Madurai, under section 
83 of the Transfer of Property Act and 
deposited a sum of Rs. 7,000 on 16th 
February, 1967 to the credit of the. said 
Original petition. In that petition, the 
first, second and fourth defendants alone 
were made parties and the third defen- 
‘dant was not made a party. The first 
and second defendants refuséd to receive 
the mortgage money and filed a counter 
Stating that they had assigned their right 
tothe third defendant and that without 
impleading her as a party in that petition, 
no orders could be passed in that petition. 
Neither the plaintiffs impleaded the third 
defendant in the original petition, nor 
the third defendant got herself impleaded 
and therefore that petition was dismissed. 
Thereafter, the plaintiffs filed the present 
suit for redemption. , 


2. There was no dispute that the plain- 
‘tiffs were entitled to redeem. But the 
defendants contested the suit in regard to 
the costs of the suit, the mesne profits 
payable by them and in regard to a sum 
of Rs. 302.23, which they claimed as 
being due to the third defendant in addi- 
‘tion to the amount of Rs. 7,000 deposited, 
In regard to the costs, the third defendant 
contended that, since there was no tender 
made to her, though the suit was filed 
subsequent to the assignment, she was 
entitled to the costs of the suit. So far 
as mesne profits were concerned, it was 
the case of the third defendant that, since 
the amount of Rs. 7,000 in deposit did not 
represent the full amount due under the 
mortgage, she was not liable to pay mesne 
profits. In any’ case, her liability to 
mesne profits could not be extended 
prior to the date of the filing of the suit. 


3. Thesum of Rs. 302.23. represents 
two items and the interest thereon. The 
first item is a sum of Rs. 90 which was 
pzid by the first and second defendants 
to the first plaintiff for the purpose of 
enabling him to pay the municipal tax in 
respzct of the mortgaged property. The 
second item is a sum of Rs. 70.23 represent- 
‘ing thé amount paid by the first'and second 
defendants towards one ‘halfof the munici- 
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pal taxes payable by the plaintiffs. With 
interest at 12 per cent. on these amounts, 
the total amount claimed came: to Rs. 
302.23. The case of the plaintiffs was 
that since they had tendered a sum of 
Rs. 7,000 on 16th February, 1967, itself 
by deposit of the money into Court ‘even 
prior to the registration of the assigament 
deed in favour of the third defendant on 
18th February, 1967, there was no need 
for any separate tender in favour of the 
third defendant and that therefore the 
third defendant was not entitled to claim 
the costs of the suit, but that they were 
entitled to be paid their costs of the suit. 
So far as mesne profits were concerned, 
their case was that since they had deposi- 
ted the entire sum of Rs.7,000 as early as 
16th February, 1967, they were entitled 
to mesne. profits from. the date of de- 


„posit. In regard to the sum of Rs. 302.23, 


they contended that that- was an in- 
dependent transaction of loan and there- 
fore if the third defendant is entitled 
to the amount, she would have to file 
a separate suit in respect of the same and 
that it would not be open to her to claim 
this sum as part of the mortgage money. 


4- Both the Courts below held that the 
sum of Rs. 90 and Rs. 70.23 represented 
independent loan transactions and that 
therefore the third defendant was not 
entitled to claim the same in this suit. 
The lower appellate Court had also held 
that the amount due under the mort- 
gage was only Rs. 7,000 and since that 
had been deposited on 16th February, 
1967, itself, the plaintiffs were entitled 
to mesne profits as and from that date. 


5- But on the question of costs, the 
trial Court held that the plaintiffs were 
not entitled to the. costs of the suit and 
that the third defendant was entitled to 
be paid her costs. This decree was given 
in the view that though in the counter 
filed by the first and second defendants 
in O. P. No. 28 of 1967, it was stated 
that they had assigned their rights 
to the third defendant, the plaintiffs 
did not choose to implead her as a party 
to that petition. Even after the dis- 
missal of the original petition, before 
the filing of the suit, they did-not tender 
the amount to the third defendant and 
therefore the third defendant was en- 
titled to her. costs-of the suit and the 
plaintiffs were not entitled’ to thei costs 
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The lower appellate Court took the view 


that there were suspicious circumstances . 


relating to the assigament of the mort- 
gage in favour of the third defendant, 
that on the date when the original peti- 
tion was filed on 7th February, 1967, the 
assignment ‘was not registered and that 
therefore the tender in favour of the first 
and second defendants, the assignors, was 
‘valid, which disentitled the third de- 
fendant from claiming any .costs in the 
suit. In that view, the lower appellate 
Court allowed the costs of the plaintiffs 
and refused the costs of the third 
defendant. 


6. The first question that arises for 
consideration in this appeal is whether 
the order of the lower appellate Court 
with regard to costs is sustainable in 
law. This being a mortgage suit, the 
question of costs will have to , be con- 
sidered with reference to Order 34, rule 
10 of the Civil Procedure Code, which 
runs as follows: l 


“In finally adjusting the amount to 
be paid to a mortgagee in case of a 
foreclosure, sale or redemption the 
Court shall, unless in the case of the 
costs of the suit the conduct of the 
mortgagee has been such as to disen- 
title him thereto, add to the mortgage 
money such costs of the suit and other 
costs, charges and expenses as‘ have 
been properly incurred by him since 
the date of the preliminary decree 
for foreclosure, sale or redemption 
up to the time of actual payment.” 


It has been held by this Court in Chi- 
dambaram Chettiar v. Ramaswami Chettiar*, 
and Minakshi Ayyar v. Achalier?, that in 
asuit for redemption the Court is bound 
to give the mortgagee his costs of the 
suit unless the Court is of opinion that 
his conduct has been vexatious or un- 
reasonable so as to disentitle him there- 
to ; mor canhe, where his conduct was 
neither vexatious nor unreasonable, 
be asked to pay the costs of the person 
suing for redemption. In such cases the 
discretion vested in the Court under 
section 35 of the Code of Civil Procedure 
in regard to costs would have to be read, 
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subject to the provisions of Order 34, 
rule 10. Though in terms Order . 34, 
rule to:is applicable. to costs incurred 
by the mortgagee, since the date of the 
preliminary decree, up to the time of 
actual payment, the principle in that 
provision has beer held to apply -evem 
with regard to costs of the suit of the 
mortgagee prior to the date of the, pre- 
liminary decree. But in. dealing with 
the ‘costs of a mortgage suit, the Gourt 
would be exercising its discretion under 
section 35 cf the Civil Procedure Code 
as well, Ir so exercising its discretion, 
if the mortgagee is not guilty of miscon- 
duct, the Court must award.to him the 
costs of the suit. It has been so held 
by a Division Bench of the Bombay 
High Court in Dawoodhbai v. Shaikhalt?. 


4. It is, therefore, clear that in a suitl 
for redemption, or in a suit for enforce-| 
ment of a mortgage, what the Court} 
will have to consider is whether thej 
mortgagee by his conduct has disentitled 
himself to the costs of the suit. If there}, 
were no circumstances, or misconduct} 
disentitling the mortgagee from claiming 
the costs, the Court would have no 
option, but to give him the costs of the 
suit and to include that amount in _ the 
amount due under the mortgage. Only}; 
in cases where the Court finds.that the} 
mortgagee is disentitled to the costs, it 
will have to go into the further question} 
whether it could use its discretion in 
awarding costs to the mortgagor. | Thati. 
discretion will have to. be exercised ac- 
cording to the well-known principles 








‘relating to the awarding of costs., ‘The 


lower appellate Court approached the 
question from the point of the view of the 
mortgagors-plaintiff - and came to the 
conclusion that they tendered the amount. 
to the-assignor prior to the assignment 
itself, that was all that was required of 
them to be done before the filing of the 
suit and that therefore the plaintiffs were: 
entitled to the costsand the third defen-. 
dant was not entitled to her costs. As seen. 
from the above, this approach of the lower 
appellate Court could not be sustained. 


8. The learned Counsel for the res- 
‘pondents contended that, on the facts of 
this case, though -nothing could be said 
about the conduct of the assignee as 


1, ALR, 1953 Bom, 445. 
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diseatitling her from costs, the plaintiffs 
should be held to ‘be: entitled to their 
costs. He argued that on the date 
when the plaintiffs tendered thé money, 
or deposited the same to the credit of 
the original petition, the assig ment deed 
was not registered, and that therefore’ the 
tender wasvalidly made to the assignors. 
On such valid tender being made, the 
plaintiffs got a right to file a suit for re- 
demptioa and that right could not be 
taken away by the voluntary act of 
the assigaors in assigiing the mort- 
gage in favour of the third defendant: 
Nor will the assignment require the 
plaintiffs to again make a tender to the 
assignee. He further submitted that 
if the assignors were to claim costs they 
would be disentitled since there was a 
valid tender in their favour. Such dis- 
entitlement of the assigior will also 
attach to the assignee in this case as the 
assignment itself was subsequent to the 
tender. In other words, what the assignee 
got under the assignment are the rights 
and liabilities of the assigaor and there- 
fore the third defendant had disentitled 
herself from claiming the money. 
There is great force in this contention. 
But I am unable to accept this conten- 
tion. As already noted, in the matter 
of costs in a suit for redemption, the only 
‘|thing that is relevant for the Court to 
consider is whether: the -mortgagee by 
his conduct disentitled himself from 
claiming the costs. So far as the assignee 
in this case is concerned, she had not done 
anything to disentitle her to the costs of 
the suit. In fact, there is eviceace in this 
case to the effect that it was the.assignee 
who asked the assignors to file a counter 
in the original petition informing the 
‘plaintiffs of the assigament so that they 
could pay the money due under the mort- 
gage to the third  defendant-assignee. 
In spite of the information given about 
the assigament, the plaintiffs did not 
choose to implead her as a party in O. P. 
No. 28 of 1967. Nor did they make any 
tender of the amount before the filing 
of the suit. In view of the special pro- 
vision under Order 34, rule 10,,I am of 
the view that not only are the plaintiffs 
nat entitled to costs, but also that they 
are liable to pay the costs of the mort- 
gagee. The judgment and decree of the 
lower appellate Court in so far as the 
costs are concerned are therefore set 
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aside and those of the trial ` Court are 
restored. ae 


g. So far as mestie profits are concerned, 

as already stated, the amount was de- 

plaintiffs ~on - 16th 

February, 1967, itself and that'was availae- 
ble on the date of suit. Though the deposit 

made on 16th February, 1967, would not 

enable ` the plaintiffs to claim mesne 

profits as and from that date, they are: 
entitled, to claim mesne profits as and. 
from the date of the suit, since the amount 
was available to the credit of the suit even. 
from the inception. But what is con-- 
tended by the learned Counsel for the 

appellant is thatthe tender of Rs. 7,000- 
was not of the full amount, that, in addi- 

tion to the sum of Rs. 7,000 the appellant 

was also entitled to the sum of Rs. 302.23- 
referred to above and that therefore the 

appellant is not liable to pay any mesne 

profits at all in respect of the samé until. 
the entire amount is paid. It is also: 
stated ` that possession had already been _ 
handed over and no further question of 
mesne profits would arise. 


10. The question of mesne profits could. 
be considered along with the claim for- 
the sum of Rs. 302.23 as the liability 
to mesne profits would arise or ly if the- 
amount deposited is found to be the 
entire mortgage money. Out of the two- 
sums of Rs. 90 and Rs. 70.23, admittedly, 
the sum of Rs. 90 is a loan tramsaction.. 
Though that amount was paid to the 
mortgagors for the purpose of paying the: 
property. tax, that cannot-be treated 
to be the amount due under the mortgage 
itself, because it represented a separate 
transaction. Therefore, if the third de— - 
fendant is entitled to that money, she 
will have to seek her remedy in a separate: 
suit and cannot claim the amount as 
part of the mortgage money in this suit. 
itself. 


11. So far as the other sum of Rs. 70.23% 
is concerned, the finding of the trial. 
Court is that this amount represented 
the half share of property tax paid by’ 
the assigners on behalf of the mortgagors. 
Even so, it is contended by the learned. 
Counsel for the respondents, that the- 
assignment of the mortgage did not in 
terms assign this amount alsa in favour: 
of the assignee and as such it could not be- 
included in the mortgage amount. I 
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think this contention will have to be 
accepted on the peculiar facts and cir- 
cumstances of this case. It is admitted 
that the assignment deed itself did not 
‘specifically include the sum of Rs. 70.23. 
It is only bya receipt issued subsequent 
to the assignment, the third defendant 
‘is able to prove that she paid the amount 
to the assignors. Inferentially the 
third defendant claims that that amount 
is recoverable by her from the mortgagors. 
I am unable to agree with the learned 
Counsel for the appellant that this amount 
is also payable as part of the mortgage 
money. It may be that the parties 
‘did not choose to include this sum in 
the assigament deed as that will attract 
additional stamps as a fresh mortgage. 
But that is not an excuse for not including 
the same in the assigament itself, if the 
third defendant wanted to claim the 
money as part of the mortgage money 
itself. Therefore, the tender of Rs. 7,000 
is valid and the third defendant is not 
entitled to any more amount under the 
mortgage. In view of this finding, 
the third defendant is liable to pay mesne 
profits only from the date of the suit. 
It is needless to say that this finding will 
not in any way affect the rights of the 
third defendant ifany, to file a separate 
suit for claiming the two sums of Rs.90 
and Rs. 70.23 with interest thereon. 


x2. No other point arises in the second 
appeal. 


a3. The second appeal is allowed in 
part in regard to the costs and mesne 
profits prior to suit and is dismissed in 
‘other respects. The parties will bear 
their respective costs in the second appeal. 
The third defendant will be entitled 
toher costs both in the trial Court and 


in the ower appellate . Court. No 
leave. f 
S.J. Appzal partly 

f allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanifam and V. Rama- 


swami, JJ. 


C. Sundaram Appellant* 

2 : : ' 

Rukmani Ammal and others 
Respondents. 


Hindu Law—Partition—Suit for —Business 
started by father—One of the sons claiming 
it to be joint family business of his father and 
himself —No  nucleus—Nature of proof re- 
quired to raise presumption of business being 
Joint between father and son. 


Where a business was in its origin the 
exclusive business of the father, whether 
that business came to acquire a joint 
family character would depend on the 
mature of the help or assistance given 
by the son. It is not every act or work 
done or assistance given by a son to the 
father in the conduct of the business that 
will make the business a joint family 
business. If the work done or assistance 
given by the son is such as to lead to the 
inference that the father had intended 
to treat his exclusive business as a joint 
family buiness, then alone the presump- 
tion of joint business could be invoked. 
In invoking such a presumption the 
joint exertion by the son with his father 
should be such that the father could be 
said to have intended ta treat the busi- 
ness as belonging to both, or to the joint 


family. [Para. 10.] 
Cases referred to:— 
Sudarsanam Maisiry v. Narasimhalu 


Maistry, I.L.R. (1902) 25 Mad. 149 : 
11 M.L.J. 353 ; Munuswami Chetty v. 
Maruthammal, 1.L.R.. (1911) 34 Mad. 
211: 20 M.L.J. 687: 7 I.C. 176; Rajago- 
pala v. Seshayya, A.I.R. 1935 Mad. 368; 
Krishnan v. Rangachari, I.L.R. — (1965) 
1 Mad. 350 : 78 L.W. 1: ALR. 1965 
Mad. 340; Santhalingam v. Meenakshi 
Ammal, (1970) 2 M.L.J. 85 ; Hari Das v. 
Deovkuarbai, A.I.R. 1926 Bom. 408 ; Mani- 
lal v. Bai Sushila, A.J.R. 1956 Bom. 402; 


— 


19th February, 1974. 





* Appeal No. 218 of 1968. 
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Kailashi v. Shankar, A.L.R. 
164. 


Appeal against the decree of the City 
Civil Court, Madras (Second Assistant 
Judge) in Original Suit No. 1124 of 
1960. 

K. N. Balasubramaniam, M. Srinivasan 
and S. Desikan, for Appellant. 

M. A. Srinivasan and M. A. Srinivasan, 
for Ist Respondent. i 

G. T. Ramanujachariar, for Respondents 
4 to 8. 


The Judgment of the Court was delivered 
by 

Ramanujam, F.—The first defendant in 
O. S. No. 1124 of 1960 on the file of the 
City Civil Court, Madras, is the appellant. 
The first respondent herein filed the 
suit for partition of plaint A and B 
schedule properties and for separate pos- 
session of her th share therein and for 
rendition of accounts of the income de- 
rived by the ` first defendant from the 
properties from 19th April, 1958. Her 
case was that the properties set out in 
the plaint A and B schedules belonged 
to her husband, Chellappa Naicker, 
the father of defendants 1 to 3 aad grand 
father of defendants 4 to 8, that the said 
‘properties were acquired by Chellappa 
Naicker out of his own earnings, that 
Chellappa Naicker died on 19th April, 
1958, that the plaintiff and defendants 
1 to 3 have succeeded to his properties 
each being entitled to a th share in them, 
that the first defendant refused ta comply 
with the plaintiff’s demand for partition 
and separate possession of her th share 
that he set up a will, alleged to have 
been executed by the said Chellappa 
Naicker bequeating all the suit properties 
to him exclusively, that the will set 
up by the first defendant was not true 
and valid and that, therefore, she has 
‘been compelled to file the suit for the 
reliefs above mentioned. 


1945 All. 


wz. The first defendant resisted the suit 
contending that himself and his father 
Chellappa Naicker constituted an un- 
divided Hindu family, that even at 
the age of 15 he gave up his studies and 
joined his father to help him in his trade 
as tinker and steel trunk manufacturer 
from 1930 onwards, that the A schedule 
properties were all acquired out of the 
earnings of the said joint family trade, that 
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his father threw the earnings into the 
common family pot and the properties 
were acquired out of the earnings of 
the joint family business and that in 
any event the acquisition of properties 
were out of the joint exertions of himself 
‘and his father. He further contended 
that his father had executed a will under 
which the properties have been bequeathed 

\exclusively to him and that the plaintiff 
and deferidants 2 and 3 have no rights 
therein. He also pleaded that even if 
his father is taken to have died intestate, 
the ` properties being joint family pro- 
perties, he is entitled to a half share in 
his own right and to a th share in the 
share left by his deceased father. The first 
defendant also pleaded that even during 
the lifetime of Lis father the said business 
had been gifted to him. Thus the subs- 
tantial defence taken by the first 
defendant is that the plaint A and B 
schedule properties are not divisible and 
that they belonged exclusively to him 
and that the business conducted in the 
name of the father also belonged to him 
exclusively. 


3. Defendants 2 and 3 supported the 
case of the plaintiff and they prayed for 
allotment to them of łtb share each in 
the plaint schedule properties as also the 
business. 

4. Defendants 4 to 8 who are the sons 
of the first defendant contended that the 
business and the properties set out in A 
and B Schedules are ancestral and joint 
family properties as they have been 
acquired with the help of ancestralnucleus 
and by joint exertions of their father and 
grandfather. They also pleaded that the 
business of ** Dhanalakshmi Brand Steel 
Trunk Works” is a joint family business 
and not the exclusive business of their 
grandfather. 


5. On these rival contentions the Court 

elow had to consider (1) whether the 
properties set out in the plaint A and B 
schedules as also the business of Dhana- 
lakshmi Brand Steel Trunk Works 
belonged exclusively to the first defendant 
as a result of the will said to have been 
executed and the gift said to have been 
made by his father Chellappa Naicker 
in favour of the first defendant and (2) 
whether the suit properties and.the busi- 
ness continued to be the exclusive pro- 
perties of Chellappa Naicker’ at the time 
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of his. death , or whether they belonged 
to the joint family of the first defendant 
and his father. 


6. Though a will has been set up by 
the first defendant with a view to claim 
the properties, as his exclusive properties, 
having regard to the fact that the 
genuineness of the will was successfully 
challenged by the plaintiff and defen- 
dants 2 and 3 in C. Sundaram v. 
Rukmani Ammal ` and others! and 
the decision in the said testamentary 
suit has also been affirmed by a Bench 
of this Court in (C. Sundaram v. Rukmani 
Ammal and two others)? the first defendant 
has practically given up the defence 
based on the alleged will. Even the 
plea of gift put forward by the first de- 
fendant as the basis of his claim for the 
exclusive ownership of the business had 
been given up at the trial and he has 
specifically ‘admitted in his evidence as 
D. W. 1 that there was in fact no gift 
of the business by his father to him. 
Therefore, we have ‘to proceed on the 
basis that Chellappa Naicker died in- 
testate, and that there was no gift of the 
business exclusively , to the first defen- 
dant by Chellappa Naicker during his 
lifetime. Then the only substantial 
question that is to be decided is as to 
whether the suit properties and the . busi- 
ness belonged to the joint family or 
whether they are the exclusive properties 
of Chellappa Naicker. If the properties 
and the business belonged to Chellappa 
exclusively, then the plaintiff and de- 
fendants 1 to 3 will be entitled to a jth 
share each thereir. However, if they 
belonged to the joint family of Chellappa 
and his son, then the. plaintiff and de- 
fendants 2 ard 3 will become entitled 
to only a 1/8th share each and the first 
defendant will be entitled to a 5/8th share. 
The Court below on a consideration of 
the evidence held that the suit properties 
and the business in question were the 
selfacquired properties of Chellappa and, 
therefore, the plaintiff became entitled 
to a th share in plaint A and B 
schedule properties as well as. in the 
business. 


4. Agerieved ‘against the decision of 
the Court below, the first defendant 


1, T.O.S. No, 6 of 1960 (O.S.A. No, 6 of 
1960), . 
2. O.S.A, No, 41 of 1961. 
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has come before us and he contends that 
on the evidence the suit properties: as: 
also the business should . be; taken to 
belorg to.the joint family of himself and 
his father. Though the-first defendant 
put forward many alternative pleas; ‘he 
has confined himself only with the plea 
that the properties set out in A and B 
schedules have. been acquired from the 
‘Income from the business in ‘steel trunks: 
and that the said business has been started 
‘and ‘continued with joint exertions of 
himself and his father and, therefore, the: 
suit properties as well as the: business: 
should be taken to belong to the joint 
family. It is also the plaintiff’s case that: 
the properties covered by the suit havė 
been acquired with the income from the- 
business though_ she’ would state that the 
business is the exclusive business of 
Chellappa Naicker. Thus, the owner- 
ship of the buiness is very material to find 
out the character of the, properties set 
out in A and B schedules which have been 
admittedly purchased from the income 
of the business. ` 


8. As regards the business, the first 
defendant, as already stated, put for- 
ward various pleas which were some- 
what inconsistent. He stated in his 
written statement that the business was 
started with the joint family nucleus, 
Then he stated -that the business though 
started by his father earlier without the 
aid of joint family was continued by 
the joint exertions of himself and his 
father and, therefore, it should be taken 
to be the joint family buiness of himself 
and his father. But at the trial the 
first defendant has not adduced any 
evidence to show that the family had 
any nucleus so as to` enable his father 
to start the business in question. There- 
fore, the only plea put forward by the 
first defendant ia t has ta be considered 
is whether the business which was ad- 
mittedly started by his father in the year 
1920 when the first defendant was’ only 
15 years old without the aid of the joint 
family had become the joint family busi~ 
ness after 1950 when the first defendant 
is said to have actively helped his father 
in the business. 


g- Though the first defendant stated 
at one stage that the steel trunk busi- 
ness was started with joint exertions, 


aq}. 


that cannot obviously be true for the 
Teason that in the year 1920 when the 
business was first started he could only 
be below 10 years of age. Having re- 
gard to. the admitted fact that there 
was no joint family nucleus to enable the 
father to start the business as a joint 
family venture and the business ` not 
having been -started with the joint 
exertions of the first defendant, we can 
‘only proceed on the basis that the busi- 
mess in questior was started by the father 
with the funds ofhis own. It is now well- 
settled that when the members of a joint 
family, by their joint labour, or in their 
joint business acquired property, that 
property, in the absence of a clear in- 
tention to the contrary, would be owned 
‘by them as joint family property and 
‘their male issue would acquire a right by 
birth in such property. ‘But if a single 
individual acquired properties by.his own 
‘exertions without. any assistance from 
the ancestral property, his male issue 
will certainly take no interest in it. 
In Sudarsanam Maistry v. Narasimhalu 
Maistry!, a Bench of this Court held that 
the property acquired by all the members 
‘ofthe family by their joint labour 
în the absence of an indication of in- 
tention to the contrary, should be taken 
to be joint family property. The same 
principle was followed in Munuswami 
‘Chetty v. Maruthammal?, as.well as in 
Rajagopala v. S2shayya®, In Krishnan v. 
Rangachari*, Anantanarayanan and Rema- 
murti, JJ., expressed the view that 
af-members of a joint family who are 
joint in status carry on business and 
-acquire property by their joint labour 
and exertions without the -aid of any 
ancestral nucleus the presumption is 
that the property so acquired by them 
‘would bz joint family property in which 
the son of the acquirer would get a right 
‘by birth, unless it is proved that the ac- 
‘quirers intended to own the property 
-as . co-owners between themselves in 
which. case alone it will be joint property 
‘as distinguished from joint family pro- 
perty. The same view has been taken 
————— 

Ts (1902) LLR. 25 Mad. 14g: It MLLJ. 
z (1911) ILR. 34 Mad, 211: 20 M.L.J. 
687 : 7 I.G. 176. ; g AAT 

3. ALR. 1935 Mad. 368, A 
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in Santhalingam v. Meenakshi Ammal. It 
is in the light of the above legal’ position 
the evidence in this case has to be con- 
sidered. “aes 


10. The first defendant has stated in 
his written statement that the business 
was continued by joint labour and ‘in. 
dustry and the earnings from the business 
were joint earnings and therefore the 
suit properties which have been purchascd 
with such earnings are the joint 
family properties. He also states that 
from 1930: onwards. he actively helped 
his father in his trade, having acquired 
all proficiency and skill in the trade. 
In his evidence he has stated that his 
father started the business of manufacture 
of trunks in 1920, that he joined his 
father. in business in 1927-28, that he 
learnt the work of manufacture of trunk 
boxes when‘ he was assisting his. father, 
that from. 1950 he was doing business ex- 
clusively as the father became old, that 
himself and his father jointly borrowed 
for purpose of the business and house 
expenses and that, therefore, the business 
should be taken to be a joint family busi- 
ness. Admittedly in this case the busi- 
ness was started by the father in 1920 
without the help of the joint family nucleu: 
and without any detriment to the joint 
family. So the business was in its ` origin 
the exclusive business of the father. 
Whether'that business came to acquire 
a joint family character would have to 
depend on the nature of the help or assis- 
tance given by the first defendant. It 
is not every act or work done or assis- 
tance given by a son to the father in 
the conduct of the business that will 
make the business a joint family busi- 
ness . If the- work done or assistancc 
given by the son is such as to lead to thc 
inference that the father had intended 
to treat his exclusive business as a joint 
family business, then alone the presump- 
tion of joint business could be invoked. 
In invoking such a presumption the 
joint exertion by the son with his father 
should be such that the father could be 
said to have intended to treat the busines: 
as belonging to both, or to the joint 
family. . OS 

11. The-learned Counsel for the appel- 
lant relies-on the-decision in Haridas v. 
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Devkuvarbai*. In that case one Narayana- 
das started business in Bombay as a piece 
goods merchant without the aid of any 
joint family muclues and amassed con- 
siderable wealth. While he was carrying 
on business his son Haridas was associa- 
ted with him in the business. The trial 
Court found: that as the father advanced 
to old age more burden of the business 
was shouldered by the son and less by 
the father, and that the father and son 
lived and messed jointly. On these 
facts it held that the business was the 
joint family business and all the pro- 
perties acquired with the income there- 
from were the joint family properties. 
The High Court affirmed that view 
holding that where a father and his son 
acquired the property by their joint labour 
and were, besides, joint in food and wor- 
ship, they must be regarded as having 
constituted a Hindu joint family even 
though there’ may not have been any 
nucleus of property which had come down 
from his father or grandfather, and ex- 
pressed. 


“For the formation of a coparcenary 
in Hindu Law, such a nucleus is not 
absolutely necessary, provided the per- 
sons constituting it stand in the re- 
lation of father and son and other re- 
lation requisite for a coparcenary 
system, and these’ persons by living, 
messing and worshipping together, and 
throwing all the property acquired 
jointly into one common stock, mani- 
fest their intention to deal with one 
another and with outsiders as members 
of a co-parcenary system under the 
the Hindu Law.” 


The decision in Manilal v. Bai Sushila®, 
was also relied on. In that case also 
a father was carrying on a business of 
his own. His two sons also joined the 
business later and the question arose 
as to whether the property acquired 
with the income of the said business could 
be treated as joint family property. 
The Court held that as the father and 
two sons indisputably lived as members 
ofa joint family and both the sons used 
to actively help the father in carrying 
on the business started by him without 
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any remuneration for the work done by 
them, it must be regarded as the joint 
family business. The learned Judges 
in that case distinguished an earlier 
decision of the Allahabad High Court 
in Kaliashi v. Shankar, in which it was 
held that if a business is started by an 
adult member of the family separately, 
the mere fact that his sons who are de- 
pendent on him and are being main- 
tained by him give him some help in 
the carrying on of the business would: 
not necessarily make the business cease 
to be his own business and make it the 
joint business of himself and his sons, 
but the father and the sons may so con- 
duct themselves that from their conduct 
it may be apparent that the business of 
the father had become the joint business: 
of the ‘father and the sons by some 
arrangement between them. With res- 
pect, we are inclined to agree with the 
view expressed in Kailashi v. Shankar}, 
rather than with the view of the learned 
Judges in. Manilal v. Bai Sushila®. It 
is not every help and assistance given. 
by the son to the father in business with- 
out remuneration, that will lead to the 
presumption that the separate business of 
the father has become. the joint family 
business. The conduct of the father 
and the sons with reference to the busi- 
ness should be such as would show an 
intention on the part of the father to 
give up his exclusive ownership of the 
business and to make it the joint business: 
of himself and his sons. It is well-es- 
tablished that the burden of proving 
that a member of a joint Hindu family 
threw his selfacquired property into the 
common stock lies on the person making 
the assertion and this burden can only 
be discharged by proof of the fact that 
the owner of the property clearly ex- 
pressed his intention to abandon his se- 
parate and exclusive right in the pro- 
perty in favour of the members of the 
joint family and that the intention may 
be expressed by words or may be inferred! 
from the conduct of the parties. In this 
case the defendant himself has stated 
that the licence-for the business was issued’ 
in the name of-his father till his death 
and that the income-tax and sales-tax 
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returns were submitted and . assessments” 

made in the name ofthe Hindu undivided 
family of himself and his son. He has- 

also admitted that he has joined in execu: 


tion of certain mortgages with his father 
for the purpose of the business because 
the creditors insisted that he should 
join in the execution ofthe mortgages, 
The income of the business also has been 
utilised for the purpose of purchasing 
properties in his father’s name. Fur- 
ther, in all the correspondence the first 
defendant has-signed for and on behalf 
of his father who is shown as the pro- 
prietor of the business. On his evidence 
and the other evidence available in the 
case it is clear that the father had at 
no stage -till his death given up his ex- 
clusive. ownership of the. business and 
made it a joint family business: In 
this connection it will be relevant to 
note the initial case 
the first defendant-at the stage of the 
probate proceedings and later in this 
suit. While resisting the plaintiff’s claim 
for partition the first defendant had set 
up a case of outright gift to him of the 
business by the father even during his 
lifetime and that can only be on 
the basis that the business was the ex- 
clusive business of the father right through 
till his death. The first defendant in 
his deposition has clearly admitted 
that there was no gift at all. Apart 
from this the properties purchased with 
the income of the business were also 
claimed by the first defendant as having 
been got by him under the will execu- 
ted by his father. That also can only 
be on the basis that the income derived 
from. the business with which the suit 
properties had been purchased was ex- 
clusively the father’s and that the 
business and the income therefrom be- 
longed exclusively to the father and 
not to'the joint family of himself and his 
father. On the materials we are not 
in a position to say that the assistance 
given by the first defendant to the father 
who was conducting the business’ during 
his lifetime is such as to lead to the in- 
ference that the father gave up his ex- 
clusive right in the business and made it 
a joint family business. We are, there- 
fore, of the view that the Court below 
is right in holding that the business was, 
the exclusive business of the father Chel- 
lappa Naicker and that the suit properties 
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which have admittedly been acquired 
with the income of the business are his 
exclusive properties and that the plaintiff 
is entitled toa 4th share in the suit 
properties. 


12. The learned Counsel for the ap- 
pellant then, contends ` that the Court 
below erred in relegating the question 
of the first defendant’s liability to account 
for a sum of Rs. 8,500 alleged to have. 
been remaved by him from the almirah 
on the third day of his father’s death,, 
to’ final decree proceedings. Accord- 
ing to the learned Counsel that question 
has to be decided at the stage of the preli-. 
minary decree itself and should not 
have been relegated to final decree pro- 
ceedings. The first defendant has ques- 
tioned the existence of the said asset 
of Rs. 8,500 at the time ofhis father’s 
death. The Court below. perhaps felt 
that the evidence as to the existence 
of the said asset is not sufficient as the 
parties have concentrated their attention 
only to the question as to whether the 
properties are joint family properties. 
ornot. As itis, there is only the assertion 
by the plaintiff and denial by the first 
defendant as to the existence of the said. 
cash of Rs. 8,500 at the time of the death 
of Chellappa Naicker. It is only after 
looking into the accounts of the business. 
and the bank pass books or other docu- 
ments relating to the business that it is.. 
possible to'ascertain whether the said cash 
in fact was kept in the almirah. The 
Court below having directed accounting: 
in regard to the income derived from the 
immovable properties and also the ren-. 
dition of accounts in respect of the business. 
thought it right to relegate the question. 
as to the existence.of the cash to the final’ 
decree proceedings. In the circumstances. 
of the Case we cannot say that such a 
direction ` is’ erroneous. T ' 
13. The appeal, therefore, fails and is 
dismissed with costs of the plaintiff. 


S.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
“TURE AT MADRAS. 


“Present :—G, Ramanujam and V. Ra- 
maswami, FF. 


“Prakasam alias Padmini . 
_ Appellant* 


D. 


Rajambal and others .. Respondents. . 


Transfer of Propzty Act (IV of 1882), 
eas amended in 1929) section 58 (c) —Appli- 
cability—Deed of sale—Stipulation for re- 
transfer by certain  date—Sale or mortgage 
by conditional Sale——Factors to be con- 
sidered. 


“Where in a deed of ostensible sale there 
is a condition that on payment by the 
_ -vendor to the vendee of the amount of 
the sale price by a certain date, the vendee 
shall transfer the property back to the 
~vendor and the consideration for- re- 
-conveyance was the same amount as the 
conideration for the sale and the prô- 
perty was much more valuable than what 
-was recited in the document and the ven- 
dor provided the stamp papers for the 
document and no ‘patta transfer appli- 
-cation had been filed till long after the 
sale, the transaction cannot be construed 
„otherwise than as a mortgage by con- 
ditional .. sale as defined in section 
“58 (c), Transfer of Property Act. 

i [Paras. 5, 7 and 8.] 


‘The payment of kist by the vendee does 
notin any: way alter the situation. . 
[Para. 9] 
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The Judgment of the 
delivered by ` 


Ramaswami, 7.—The plaintiff is the ap- 
pellant. She is the daughter of one 
Shanmugha Mudaliar, who died in the 
year, 1959. The first defendant is the 
mother of the said Shanmugha Mudaliar 
and the second defendant is his wife 
and the mother of the plaintiff. The 
suit was filed by her challenging cer- 
tain alienations made by Shanmugha 
Mudaliar on various grounds. The 
said Shanmugha Mudaliar had execu- 
ted a document dated 5th May, 1948 
in favour of one Papammal, whose 
legal representatives are defendants 3 to 
6 in the suit. In respect of this trans- 
action, the plaintiff’s case was that it 
was executed at a time when the said 
Shanmugha Mudaliar was insane, that 
it was therefore null and void and_ that 
no right or interest was created in favour 
of Papammal. Alternatively it was con- 
tended that the document is a mortgage 
by conditional sale or it is a sale with 
aright of reconveyance and that in either 
case the plaintiff is entitled to redeem 
or to get a reconveyance _ of the same 
on payment of the sale consideration of 
Rs. 8,500 as recited in the document 
itself. The next transaction which was 
challerged in the suit is a mortgage dated 
33rd. August, 1946 executed by Shan- 
mugha Mudaliar in favour of the tenth 
defendant for a sum of Rs, 2,000. The 
tenth defendant has assigned the said 
mortgage in favour of the ninth de- 
fendant on 25th November, 1952. The 
ninth defendant filed a suit, O. S. 
No. 785 of 1959 on the file of the Court 
of the District Munsif of Tiruchirappalli, 
obtained a decree on the mortgage and 
in execution of that- decree he himself 
had purchased that property. This mor- 
mortgage in favour of the tenth defen- 
dant was challenged on the ground that 
it was executed by Shanmugha Mudaliar 
at a time when the -was insane and that 
therefore the said mortgage was in- 
valid and could not have been enforced. 


a. ‘The plaintiff also challenged certair 
other transactions in -favour_ of defen- 
dants 7, 8 and 11. Sirice the appellant 


Court was 


aT} 


did not advance any argument relating 
to the transactions in respect of these 
‘defendants, we confirm the finding of 
the Court below in regard to the same 
sand therefore no detailed discussion 
“is necessary: 


-g. The, main contention of the learned 
'Gounsel for the appellant in this case is 
that the finding of the Court below that 
‘Exhibit B-2 dated 5th May, 1948 in 
‘favour of Papammal is not a mortgage 
‘by conditional sale is unsustainable and 
that it is contrary to law. The docu- 
ment was executed by Shanmugha 
“Mudaliar. It recites that he agreed 
‘to convey the property to Papammal in 
consideration of a sum of Rs. 8,500. 
“Then it sets out the details of the con- 
‘sideration paid amounting to Rs. 8,500 
«and proceeds to state that since the con- 
‘sideration as stated above has been 
received, the said Papammal, shall, as 
‘per the sale deed, hold and enjoy the 
‘property absolutely. There is also a 
‘recital that there. are no edcumbrances 
-over the property and that if any en- 
‘cumbrance is to be found the said Shan- 
‘mugha Mudaliar shall b> liable to dis- 
‘charge the same. Thereafter, we find 
the following recital in the document : 


“GoGo sore, Au Agrasonu 
Hirn PSY 7 aGgysHo Cu Hiu_@ 
10 agg HFG 2ruL@ CGuoGw 
err Alu PED AFPS- 
Fore Quhms Qarr A or oT 
Awd Pasir wn srra OQeruig 
‘QarG&es Coarcir@id raram siS 
LLULLA QS 5 ATU er Fort 
Tor DGETA yD Siar FLW ss 


Aer GuAyb Qeige Aar@s IMGs. 


‘AG mar.” 


4. The effect of the above recital is 
‘that should the said Shanmugha Mudaliar 
pay in cash the aforesaid sale considera- 
‘tion of Rs, 8,500 after a period of seven 
years and within a period of ten ‘years, 
‘from the date of execution of the deed, 
the said Papammal should reconvey 
‘the property at the expense of the said 
‘Shanmugha Mudliar. The document is 
“styled as a sale deed. But the stamp 
‘papers were provided by the vendor 
‘Shanmugha Mudaliar himself. 


"5. The learned Counsel for the appel- 
Hant contended that the property con- 
46 
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veyed under Exhibit B-2 is an extent of 
7 acres 94 cents of valuable land, that 
even at the time of the sale, the property 
was worth much more than Rs. 30,000, 
but the consideration shown in the docu- 
ment was only Rs. 8,500, and that neither 
a patta transfer application was filed 
at the time of sale, nor was patta trans- 
ferred till August 1962. Though the 
liability of reconveyance is after a period 
of seven years and within a period of 
ten years fram the date of sale, the con- 
sideration payable is the same sum of 
Rs. 8,500, recited in the document, ir- 
irrespective of the market value of the 
land as on the date of reconveyance. 
Further, the document also uses the ex- 
pression ‘* yer qyé@ <qeoru’’’. The 
word ‘gja?’ means “principal”. The. 
document thus states that on payment 
of the principal amount of Rs. 8,500, 
the property will have to be reconveyed. 
These facts, according to the learned 
Counsel, clearly establish that the docu- 
ment is a mortgage by conditional sale 
and not an absolute sale in favour of 
Papammal. ; 


6. Section 58 (c) of the Transfer of 
Property Act defines a mortgage by 
conditional sale and it reads as follows : 


“58 (e) Where the mortgagor osten. 
sibly sells the mortgaged property— 


o2 condition that on default of pay- 
ment of the mortgag: money on a 
certain date the sale shall become 
absolute, or 


oa condition that on such payment 
, being made, the sale shall become void, 
or 


o1 condition that on such payment 
being made, the buyer shall transfer 
the property to the seller, the trans- 
action is called a mortgage by condi- 
tional sale, and the mortgagee a 
mortgagee by conditional sale : 


Provided that no such transaction, shall 
be deemed to be a mortgage unless 
the condition is embodied in the docu- 
ment which effects or purports to 
effect the sale.” 


The proviso to the section is satisfied, 
in this case, as the condition is embodied: 
in the document itself. The document 
also is ostensibly int he form of a sale 
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‘deed. ‚The learned -Coynsel ‘relies. on 
that portior, of the definition which 
states, “ on coidition that 02 such, pay- 
mit -b2ing made, the buyer shall transfer 
the property to the seller” and contends 
that this ` condition is satisfied in this 
case and that therefore the document in 
this case is a mortgage by conditional 
sale and not an absolute sale. We are 
of the view. that the learned Counsel. is 
well-founded in this contention. | 


4. Itisseen from the evidence that the 
consideration stated in the document 
work; out at the rate of Rs. 1,015 per 
acre and theat actually the value of the 
property at, the time of the transaction 
was much more than’ what is recited in 
the document. “Even D..W. 3 the kar- 
nam of the village, who was’ examined 
on behalf of the defendants, admits. in 
cross-examination that in 1°48, nanja 
landsin Killiyur were sold from Rs. 700 to 
Rs. 1,700 per acre, thoug» he would add. 
that the suit lands were not worth morc 
than Rs. 1,000 per acre then. The plain- 
tiff has produced a sale decd, Exhibit 
A-3, (registration copy) dated 18th March, 
1953 wider which the property was sold 
at the rate.of Rs. 2,586 per acre. There 
is no disput: that that property is ad- 
joining the property. now wider this 
discussion except that the sale wader 
Exhibit A-3 was about 5 years after the 
suit transaction. But there is no -evi- 
dence to show that, the. price of properties 
was increasing in that area or that the 
increase was so much as from Rs. 1,000 
to Rs. 2,500 per acre. We should also 
bear in mind,that the suit, property ‘is 
an agricultural laid and unlik> house 
sites in urban area, the iicrease in value 
of agricultural lands could not have beer 
so phenomenal. -Iı Exhibit B-14, dated 
7th August; 1962 which-is a lawyer’s 
notice. issued ‘by the plaintiff.prior to 
the filing of the suit, ` the plaint ff had 
stated that the property, -was worth 
much more than Rs. 31,000 at the time 
of the transaction. Of course, in the 
reply notice, the defendants had denied 
that the property’ was so valuable. 
But tv spité of these “assertiots by ‘the 
plaintiff, the deferdants had not chosen 
to It in proper‘evidence to discredit the 
evideres of the plaintT that the suit 


property was’ much more valuable then ` 


what wos r cited ri tre-docum t itself. 
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We have ..also -got .the admission of the: 
atnam as, D. W.3, thatieven at the time 

of the registration.-of the document, no. 
patta : transfer application was filed. 

If really the transaction was intended .toj 
be a sale, one would normally expect that}: 
such a patta transfer application would|i 
be filed even at the time of the regis-} 
tration., We find in this case that as 
late as August, 1962 there was no pattaf 
transfer and that after the lawyer’s notice 
was issued by the plaintiff to the defen- 
dants, the defendants appear to have got 
the patta transferred just prior to the 
sult. : 








` 
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8. One other important circumstance 


‘in this case is that admittedly Shan-- 


mug^a Mudaliar provided the stamp- 
papers for the execution of Exhibit 
B-2. Uader the Stamp Act, in the case: 
of sales, normally, . unless there is a con-- 
tract to the contrary, it is the purchaser- 
who will have to . provide the stamp- 
papers and in the case of mortgages, it 
is the mortgagor who will have to pro- 
vide the stamp papers. The supply ofh 
stamp papers by Shanmugha Mudaliar|} 
is in consonance with the fact. that itf 
should, have been’ intended to be. af: 
mortgege and not a sale. It may be 
noted’ that there is neither allegation)? 
much, less any evidence that there was}, 
any contract to the contrary requiring|" 
the vendor himself to provide the stamph, 
papers for the excution of the sale deed.|’ 
These circumstances, in our opinion,]: 
clearly skow that the document was 





co ditional sale and not aa outright šak | 


pe z es $ 
of immovable property. `, Sanh 
9. We-arc fortified in this: opinion by 
a decisio: of tke Supreme Court in'P. L. 
Bapiswami v. N. Pattay?, In that case 
also, the transaction. was identically: 
worded and the deed itself is set out at 
pages 903-904 of the report. After- 
stating that thc consideration was set-- 
tled.at Rs. 4,000, tke docum <1t proceeded. 
to state: rn a 


“As, in‘all; I have received the salce- 
consideration of Rs; 4,000 as detail d. 
‘above, you vourself shall, i. ‘future,., 
“hold: and enjoy -absolutely the under’. 





-1. (1967) 1 S.C.J. 842 : (1966) 2 $.C.R..918:: 
(1967) 2 An.W.R. (S.G.)'8: (1967) 2° M.L.J= 
(S.G.) 8: A.LR. 1966 $:C..902.° =- °: 9 i. 


ca 


if) 


except the encumbrance mentioned 
above in respect of these properties. 
In case anything is left out, I am bound 
to get the same discharged from and 
„out of my other properties........ 
should I pay in cash the aforesaid sale 
consideration of rupees four thousand 
after a period of five years within a 
period of seven years from the date 
of the execution of the deed, during 
the date of exniry of the said deed of 
any year (the said properties) should be 
reconveyed for the very same amount 
to” me.. This condition “is not valid 
after thé aforesaid period.” 


Except the last sentence that this con- 
dition is not valid, after the aforesaid 
period, the rest of the recitals in the docu- 
ment is almost identical with those in 
the document now ii question. The 
Supreme Court held that there were a 
number of circumstances to indicate that 
the document was a transactio of mort- 
gage by conditional sale and not a sale 
with a condition for retransfer. In the 
words of the Supreme Court : 


“ In the first place there is the impor- 
tant circumstance that the condition 
for re-purchare is embodied in the 
sam? document. In the second place, 
‘there is the significant fact that the 
consideration for Exhibit B-1 was 
Rs. 4,000, while the real value of the 
property was, according to the Munsif 
and the Subordinate Judge, Rs. 8,000... 
In the third place, there is the cir- 
cumstance that the patta was not 
trarsferred to the Ist defendant after 
the execution of Exhibit B-1 by Palani 
Moopan... ses cece ence cence eee cee .. 
There is also the’ circumstance tha 
the kist for the land was continued 
to be paid -by Palani Moopan and 
after his death, by the sons of Palani 
Moopa:1. - Lastly, there is the important 
circumstance that the consideration 
for recorveyance was Rs, 4,000, ihe 
same amount as the considerz.tio. 
for Exhibit B-1.” o 


ps an 


In those circumstances, the- Supreme; 
~ {S.C.)8 : ATR. 1966 S.C. 902. 


Court keld that the document wnsià 
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mortgage by conditio.al sale. Except. 


that the kist was paid by the defeidzzits 
in’-this case, all the other circumstances 
pointed out by the Supreme Court are 
present in this case. We consider that 
the payment of kist 
does nat in any way alter the situation. 
The Supreme Court also specifically 
pointed out that there need not be any 
debtor-creditor relationship prior to 
the transaction itself in arder to make the 
transaction a mortgage by conditional 
sale, though if there had existed a debtor- 
creditor relationship, even prior to that 


document that would be a very strong: 


consideration, as pointed out by this Court 
in  Ramachandrayya v. .Laxminarayana, 
Raot, Inthe above decision of this Court, 
it was held further that the circumstances 
that the stamp. papers were purchased 
in the mame of the transferor is also 
very ‘relevant in holding that the trans- 
action is a mortgage by conditicnal sale: 
We may also point cut that the decision 
relied on by the Court below in Pattay 
Gounder v. Bapuswami*, in support of its 
view that the document is a not a mort- 
gage by conditional sale is the very deci- 
sion which on appeal was reversed by 
the Suprme Court in P. L. Bapuswami v, 
N. Pattay, *, referred to already, 


10. For the foregoing reasons, differing 


from the Court below, we hold that the | 


transaction evidenced by Exhibit B-2, 
dated 5th May, 1948 is a mortgage 
by conditional sale and- not an outright 
sale of the suit properties. 


11. Now that we have held that the 
document is a mortgage by conditional 
sale, no further question arises. But it 
should be pointed out that there is no 
evidence to show that Shanmugra 
Mudaliar was insane even at the time 
ofthe traisaction in 1948, though there 
is evidence to show that he was not in 
a sound state of mind in 1955, The docu- 
ment is therefore not vitiated on the 
ground that Shanmugha Moudaliar was. 
not in a sound disposing state of mind. 
in 1948 when the deed was exccuted. 





1. (1956) 2 M.L.J. 565 : (1956) M.W.N, 888.. 

2. (1961) 74 L.W. 23: LL.R. (1961) Mad. 387: 
(1961) 1 M.L.J. 445 : A.LR. 1961 Mad. 276. 

3. (1966) 2 S.G.R. 918: (1967) 1 SCJ. 
“842 : (1967) 2 An.W.R. (S.C.) 8 : (1967) 2 M.L J 
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It is not in dispute that if the document 
‘were to be construed as a mortgage by 
conditional sale, the suit is in time and 
that the plaintiff is entitled to a decree 
for redemption. 


12. Accordingly we set aside the judg- 
ment and decree of the Court below in 
so far as Exhibit B-2 is concerned and 
there will be a preliminary decree ‘for 
redemption of the mortgage Exhibit 
B-2, dated 5th May, 1948. The plaintiff 
will be entitled to ‘proportionate costs 
in the suit. ; f 


13. Though the learned Counsel chal- 
lenged the finding of the Court below that 
the mortgage executed in favour of the 
tenth defendant Was not binding on the 
plaintiff, since the only ground on which 
that mortgage was challenged was on the 
basis that Shanmugha Mudaliar was 
insane even at the iime of that mortgage 
in 1946 and since that plea has not been 
established, we have to confirm the 
finding of the Court below that the mort- 
gage in favour of the tenth defendant 
is valid and binding or the plaintif. 


a4. In the result, the appeal is partly 
allowed in so far as Exhibit B-2, dated 
5th May, 1948 is concerned and dis- 
missed in other respects. The appellant 
will pay the Court-fee due to the Govern- 
ment on the memorandum of appeal. 
The parties will bear their respective 
costs. in this appeal. : 


R. S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

Present :—P. S. Kailasam and S. Maha- 
rajan, 77. 

M/s. Srinivasa Roadways, Madurai» 
Yanaikkal, Madurai Appel lant.* 


v. - 

Saroja and others. Respondents. 
and 

Srinivasa Roadways, Madurai 


through its Managing Partner M. 
Nataraja Pillai and another | 
. Appellants 
a 
Thylambal and others 
Respondents. 
and 


The Madras Motor and General In- 
surance Company Limited, Madras 


Appzllant 

v. l 
Saroja and others Respondents. 
and 
Thylambal and others TE 

Appllants 
v. 
Srinivasa Roadways, Madurai 


thiough its Managing Partner M. 

Nataraja Pillai, Madurai and. others 
: Res pon dents, 

and l 


Srinivasa Roadways Madurai, Yanai- 
kal, Madurai and another 
. Petitioners 


U. 

S. Jayachandran (minor) through 
his father and next friend Swamina- 
than and others Respondents. 


Motor Vehicles Act (IV of 1939), section 96 


` —Scope of—Collision between bus and lorry 
` —Lia ‘ility for damages—Drivzr of the bus 


having no valid licence—Insurance policy 
covering risk which it need not cover—Lffect. 


Section 96 of the Motor Vehicles Act 


enables the Insurance Company to defend 





*A.A.O. Nos. 262, 263, 291 and 292 of 1970, 282 
of 1971 and C.R.P. Nos. 1397 ,1398, 1598 and1599 
of 1970. 3rd April, 1974. 


iT) 


an action against it on the ground that 
there has been a- breach of a specified 
ground of the policy and enables. the 
company to incorporate in the policy 
any of the conditions mentioned in 
sub-clause (#) of clause (b) of section 96 
(2), namely, a condition excluding driving 
by a named person or persons or by any 
person who is not duly licensed, or by 
any person who has been disqualified 
for holding or obtaining a driving license 
during the period of disqualification. 
[Para. 5.] 


If all the conditions which the section 
permits including the one which excludes 
_ driving by a person who is not duly 
licensed at the time of the accident, 
are incorporated in the policy, the 
insurer will be exonerated of the liability. 
Ifon the other hand the policy incorpora- 
tes only some of the conditions and omits 
the others mentioned in the-statute, the 
insurer cannot resist liability on the 
ground that though the policy has omitted 
the conditions, the conditions are there 
in the statute. [Para. 5.] 


If the Insurance Company does not take 
advantage of the permissible conditions 
and with its eyes open enters into a 
contract, whereby it undertakes to cover 
risks which it need not cover under section 
96, then it cannot escape liability. In 
such a case the terms of the policy ought 
to guide the Court. [Para. 5.] 


Cases referred to: 


The Motor Owners Insurance Company Limited 
v. Munuswami and others, C.M.A. No. 243 
of 1969 ; Motor Owner’s Insurance Company 
Limited v. Daniel, (1971) A.G.J. 318: 
(1971) 2 M.L.J. 377: 41 Comp. Cas. 
922 : 84 L.W. 518 : A.I.R. 1972 Mad, 15. 


A. A. O. Nos. 262, 263, 291 and 292 of 
1970, and 282 of 1971:;, 


Appeals against the orders of the Court of 
the Subordinate Judge (Motor Accidents 
Claims Tribunal), Madurai, dated 6th 
April, 1970 ‘and made in O.P. Nos. 75 
and 143 to 145 of 1968. | 


C.R.P. Nos, 1397, 1398, 1598 and 1599 of 
1970. ; 


Petitions under Article 227 of the Consti- 
tution of India praying the High Court 
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to revise the order of the Court of the 
Subordinate Judge, Madurai (Motor 
Accidents Claims Tribunal), dated 6th 
April, 1970 and made in O.P. Nos. 143, 
145, 143, and 145 of 1968. 


A. Sundaram Ayyarand P. Balasubramanian, 
for Appellant. 


K. C. Srinivasan, G. Ramaswami and M. A. 
Sadanand, for Respondenis. 


The Judgment of the Court was delivered 
by 


Maharajan, J.—These appeals and Civil 
Revision Petitions are directed against 
the common order of the Motor Accidents 
Claims Tribunal, Madurai, in M.A.C. 
O.P. Nos. 75 and 143 to 145 of 1968. 
On 3rd September, 1967, at about 5-30 
P.M. between miles stones 274/4 and 274/5 
in Madurai-Dindigul Road, there was a 
collision between bus MDU 6991 belong- 
ing to the Kodaikanal Motor Union 
(Private) Limited, and lorry MDA 1440 
belonging to Srinivasa Roadways Limited. 
A number of persons were inside the bus as 
passengers at the time of the collision and 
ter of: the passengers received injuries 
and one of them, Professor Sundara- 
moorthy, succumbed to his injuries in the 
hospital about two weeks after the acci- 
dent. The scene of the accident is a 
national highway, the tarred portion of 
which is 22 feet 4 inches wide. There 
is a mud portion about 4 feet wide on 
either side of the road. The total width 
of the road at the scene of accident would . 
therefore be about 30 feet 4 inches. The 
road is wide enough, therefore, to allow 
free passage for a lorry and a bus moving 
in opposite directions. If each of the 
vehicles had been driven on its right side 
of the road, there would have been a 
clearance of at least 14 feet in between 
the crossing vehicles. But unfortunately, 
at the time of crossing, the right portion 
of one of the vehicles came into contact 
with the right portion of its opposite 
number and both got badly damaged. 


z. The Sub-Inspector of Police, R.W. 2, 
came to the scene and prepared a rough 
sketch as per Exhibit B-7. The Motor 
Vehicles Inspector, R.W. 4, visited the 
scene the next day and prepared a report 
as per Exhibit B-19. Strangely enough, 
neither of them is able to say, from the 
marks on the road and the relative posi- 


r 
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tions of the vehicles, which of the drivers 
was responsible for this ¿tragic collisio:r. 
We have..therefore to fall back upon- the 
oral evide ice o: record i: order to wider- 
stand how the collisio 1 could. have happe:i- 
ed. 


qr, 


“ 


3. As many as five cye-witesses to the 
accid=at were examined by, both the 
parties and they are’ P.Ws. 2, 5, and 7, 
who were passeng a ii the bus and wo 
got iyured, RW. 1, the driver of -the 
bus, and R.W. 5, the driver of the lorry. 
So far. as the drivers of the vehicles, are 
corceried, it is, difficult tọ accept their 
inherently interested testimony, bəcause 
each. has bzen eager to put the blame 
entirely., upoi the other. We therefore, 
do not feel disposed to ascribe any. weight 
to the. testimony of R.W...1 or R.W.,5. 


We are then left with, the evidence of - 


P.Ws. 2, 5 and 7. Psychologically, these 
perso 1s, who were passengers in the bus, 
might b> expected to support the driver 
of the bus as against the driver .of the 
lorry; But we find all the three of them 
unanimously saying that it was the driver 
of the bus by his ras*viess aid neglig vic: 
that broug’\t about the accident, Trey 
say that the bus driver overtook the 
Meenakshi bas, which. was going ahead, 
that at the tim? of ,ov`rtaktag R.W. 1 
Bile to hoot the hori of the bus a: id that 

he rashly overtook the ,Meenakshi bus 
~ without. waiting for any. ‘signal from the 
driver of that bus p2rmitting him to over- 
take it. .Itwas as R.W. 1 was overtaking 
the: Meenakshi bus that the accident 
occurred, according to P.Ws, 2, 5 and 7. 
P.Ws., 5 „and 7 sustaincd only . miror 
i juries and each of them claimed a trivial 
com e2nsation of Rs. 1,000. .: It was there- 
fore immaterial to them as to whether the 
insurer of the lorry or the insurer of the 
bus-paid the paltry comp znsatio:, claimed 
byithem, «They had absolutely: no motive, 
therefore, to falsely incrimi rate: the, bus- 
driver aid exo erate the lorry-driver. 
We are impressed with the veracity and 
credibility of their evidence and we dis- 
agree with the Tribunal, which rejected 
their testimony as’ uwibelievable: The 
` two reasons giver by the Tribunal for 
disbzlieving the versio. of P.Ws. 2, 5 and 
7 are these.’ Firstly,-it is said that these 
witnesses did not mzition in their state- 
ments wider section 161, Criminal Proce- 
dure Code, b2fore the police ‘that at the 
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time: the accident ,occurred-R.W..1_was 
overtaki:.g the Mee iakshi bus... Section 
161, Criminal Procedure Code, statements 
‘were taken by the Sub-Inspector in con- 
acctio with the prosecution lawiched by 
him against both the drivers’ who- figured 
as accused -1 and. 2. -The` statements 
‘under’ section 161, Criminal - Procedure 
Code, have not been produced into Court 
aid it is not possible to say whether in 
the context in,-which: those statements 
were recorded it was necessary. at-all for 
the witnesses to refer’ to the accident 


kaving “occurred at the time R.W. 1 


overtook the bus ahead of him. ' But we 
find that in the criminal Court these 
witnesses have referred ta this aspect of 
the matter and we do‘not think that the 
objectio: on the first ‘ground to their 
testimony has any substance. 


153 


4.. The. second. Nason by the 
Tribunal -is that according to P.W. 2; 
bzfore the accident, the bus had coped 
at the level-crossing for some time and 
then started moving in a northerly direc- 
tion. It has benr elicited from P.W. 2 
that the accident” took place: about á 
furlong to thé north of the level-crossing: 
The Tribunal thought: that thé biis could 
riot have picked. up*sufficien't speed while 
travelling this distance óf one fuilong, 
and therefore the bus-driver carinot be 
held to:have driven ‘the ‘bus at a rash 
speed. We do not think’ it fair to ‘rely 
upon P.W. 2’s sense. of distance. The 
Motor Vehicles Inspector and the Sub- 
Inspector. went into the box, and the 
owner “of .the bus and insurer thereof 
could have elicited from them what was 
the exact distance between the level- 
crossing and the sc ne of accident. Further, 
the rashness of the. bus-driver consistéd, | 
not so.much in the speed with which. he 
drove thé-bus, but-in overtaking a bus 
going ahead of him without- ‘sounding the 
herr ofthe bus and before receiving any 
sigial from the Mcenakshi bus driver 
permitting him to overtake him: We, 
thérefore, disagree, with thé Tribunal 
and hold that: neither of thé reasons giver’ 
by it for rejecting the eviderice of PWs. 2; 
5. aid 7 is sound. We are satisfied. that 
their evidence is acceptable and shallybe 
acted upon, in which case we have na 
option: but to hold that«it was the- driver 
of the bus MDU 6991’ who-was responsible 


ao 


for the accident by his rash: and negligent 
aing, 


Be „It would then follow that the Kodai- 
kanal Motor Union, (Private) . Limitèd, 
Ammayanaickanur, will be vicariously 
liable, to pay‘comp-nsation for the victims 
-of the accident. The insurer of Kodai- 
‘kanal Motor ,Union (Private) Limited is 
‘the. Motor Owners Insurance Company, 
‘Limited, Belgaum. Though the insurer 
did not take the objection before,. the 
Tribunal thai it was not liable io‘ cover 
the risks involved in the case; because the 
‘driver, of the, bus had- no valid licence at 
the time of the accident, this objection 
-has been taken before us on foot of an 
admission made by the driver of the bus 
himself, R.W. 1, to the effect that though 
he had been holding a licence previously, 
‘he had failed to renew the licence for the 
‘period from 16th October, 1966 upto 
29th September, 1967 and thathe actually, 
renewed the licence only with effect from! 
‘30th September, 1967. Let us assume 
that R.W. 1, the bus driver, did not have 
an effective licence on the date of ‘the 
accident. The question arises whether 
this circumstance would exonerate the 
‘insurer of the liability to pay compensation. 
Reference has been made by learned 
‘Counsel, for the insurance company to 
section 96, of the Motor ‘Vehicles Act. 
‘That section. provides, that an insurer 
‘shall be entitled to defend the action on 
any of the following grounds, namely, 


< “96 (2) (a): EAN EET TEREREEEEET or 


Çb) that there Ta been a a breach of a 
. specified condition .of the policy, being 

one. of the following conditions, name- 
dy: bos 


(i) a condition ‘excluding the use of the 
- “vehicle— m 


(ii ; a a excludiag driviag by a 
- named person or: persons’ or by any 
person who is: not duly- licensed, or by 
any person -who has: been" ‘disqualified 
- for. -holding or ‘obtaining “a driving 
licence: -duriag-the period: of disqualifica-~ 
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While the above ‘provision makes it clear 
that the right of the Insurance Company 
to defend is restricted!’ to the various 
‘conditions set out in this sub-section, it is 
also clear from the sub-section that nore 
of these defences will be available to the 
Insurance Company unless it incorporates 
these ` coaditions: in “the policy, The 
expression in clause (b) of section 96 (2) - 
“ that-there has been breach ofa specified, 
condition of the policy, bring one of the 
follawing conditions” reinforces this con- 
clusion. ‘All’ that the“section does is to 
enumerate ’-the - conditions, which ‘the 
Insurance’ Company is'at liberty to in- 
corporate! in the policy. What the Act 
in effect tells the Insurance Company i is : 


“There are-certain' risks which, under 
" the statute, you- are bound to cover.: 
There are’ certain other risks, which by 
negotiating with the owner of thevehicle! 

"you may-choose to cover at your option, 
though under the statute you are not 
bound to cover the same.” 


Section 96 enables the: Tasuiante (ome 

pany ta‘defend an action against it on the 
ground, that-there has been.a breach of a 
specified condition. of the: policy and 
enables the Company ‘to. incorporate in 
the policy any.of the conditions mentioned 
in. sub-clause. (i) of :clause (b). of section 
96 (2), namely, “a ‘condition excluding 
drivingby a named person or persons’ or 
by any person wha is not duly licensed, 

or by any person: who has“bzen disquali- 
fied ‘for holding or obtaining a driving 
licence during the period of disqualifica- 
tion,”’. This clause, it may -be soted, 

contains three sub-clauses which are ‘dis- 
junctive,:-namely: :(1) excluding . driving: 
by a named. person’ or ‘persons ;- or. (2) ° 

excluding driving .by any person who is 
not duly licensed ; or. (3) excluding driv- 
ing by any person who has been disquali-. 
fied for holding or obtaining a driving. 
licence duringthe period of disqualifica- 
tion. The first clause permits an Insu- 


- rance Company to-rid itself of the liability 
. by providing that if an ‘accident ‘occurs 


while a named person’: drives the vehicle,’ 
the company shall not be ‘liable to indem- ~ 
nify the- owner. ~= The second. clause 
enables: the Insurance Company to dis- . 
claimi`liability in cases: where at the time 
of accident, the driver ‘isa persar who 
_ does. not. hold. a. licesice: duly:.grazited ‘to - 
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him. The third clause enables the In- 
surance Company to disclaim liability in 
cases where during the accident the 
vehicle was driven by a person who 
might not hold a valid licence at the time 
of the accident, but who had held a 
licence previously, but who had not been 
disqualified for holding or obtaining it. 
In other words, the three-sub-clauses in 
section 96 (2) (6) (ii) indicate the ampli- 
tude of permissible exclusion. As the 
sub-clauses are disjunctive, an option is 
given to the Insurance Company to 
exclude at its discretion driving either 
by a named person or by a person who is 
not duly licensed or by a person who has 
been disqualified for holding or obtaining 
a ‘driving licence or to exclude driving 
by all these three. classes of persons : In 
other words, it is open to the Insurance 
Company to refuse ta cover a risk brought 
about by a person like R.W. tin this case, 
who, at the time of the accident, had 
held a licence, but had no effective 
licence covering the period of the accident. 
But, unfortunately, the Insurance Com- 
pany had in this case exercised its option 
even to include a person who had, held a 
licence prior to the date of the accident 
(that is to say, a licence that had expired 
prior to the date of the accident) and yet 
was not disqualified for holding or obtaining 
such a licence at the time of the accident. 
The irsurance policy issued by the Motor 
Owners’ Insurance Company Limited, in 
this case has been marked as Exhibit B-8. 
In the schedule to this policy, the limita- 
tions as to use of the bus have been defined 
and it is stipulated that “ the vehicle may 
be driven either by the insured or any 
other person provided he is in the insured’s 
employ and is driving :on his order or 
with his permission ; provided that the 
person driving holds a-licence to drive 
the motor vehicle or has held and is not dis- 
qualified for holding or obtaining such. a 
licence”? What is the construction to be 


placed on the words “‘ the person driving” 


holds a licence to drive the motor vehicle 
or has held and is not disqualified for 
holding or obtaining such a licence ? 
This clause clearly contemplates a person 
who did not hold a valid licence on the 
date of the accident, but who had held 
a licence previously and who had not, at 
the time of accident, been disqualified 
for holding or obtaining such a licence. 
The Insurance Company, with its great 
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business experience, must have thought it 
right to cover an accident caused by a 

person who has had considerable driving: 
experience, and yet due to inadvertence 

or absent-mindedness, has not chosen? to- 
renew that licence during the period. 
allowed by law and has been involved in. 
an accident while he had not yet obtained. 
a renewal of the licence. Evidently, the 

Insurance Company trusts experienced. 
drivers ot to drive the vehicle rashly and 

neglige. tly, this expectation resting upon. 
their past performance rather than upon. 
the technical, but unimportant question. 
whether they have been careful and alert 
enough to renew the licence within the 
period allowed by law. Learned Counsel! 
for the Insurance Company says that 
the proviso should be construed in such. 
a way as to exclude the intention of the 
Insurance Company to cover driving by a. 
person who did not hold an effective 
licence at the time of the accident. We 
are entirely at a Idss to accept such a 

construction. The Insurance Company 
is given the option to impose conditions 
which it is permitted by the statute to 
impose, and to exclude liability when the 

vehicle is driven by a person who is not 
duly licensed at the time of the accident. 

If the Company does not take advantage 
of the permissible conditions and with its} 
eyes open enters into a contract, whereby}: 
it undertakes to cover risks which it need} 
not cover under section 96 of the Act,|’ 
then it cannot escape liability. In this)! 
case, it is the terms of the policy: that 
ought to guide us and those terms make 

it clear that the Company would be liable 

even in a case where a driver has held a. 
licence previously but did not hold an 

effective licence at the time of the accident 
and has not been disqualified at the time 

of the accident for holding or obtaining 
such a licence. Learned Counsel for the 

Insurance Company relies upon the deci- 
sion of Natarajan, J., in The Motor 

Owners’ Insurance Company Limited v. Munu- 

swami and others1, where the learned Judge,. 
while interpreting section 96 (2) of the 
Act, has made the following observations : 


“The word ‘duly licensed’ in section. 
96 (2) of the Act clearly goes to show 
that in order to attract the terms of the 
-policy, the driver of the vehicle, on the 





1. G.M .A. No. 243 of 1969. 


I1 ; 


‘date of the accident, must be a person 
who is duly licensed or who is not dis- 
qualified. for holding or detaining a 
driving licence. The currency of the 
driving licence is a condition precedent 
to the attraction of the liability of the 
insurance company under the terms of 
the policy of insurance. The disquali- 
fication referred to in the sub-clause 
will have reference only to a current 
licence held by the driver on the date 
of the accident or a licence obtained 
by the driver during the period of such 
disqualification. It certainly cannot 
have any reference to a a date-expired 
licence.” 


After making these observations, with 
which we respectfully disagree, the. learn- 
ed Judge relied upon the ruling of Ragha- 
van, J., in Motor Owners’ Insurance Company 
Limited v. V. Daniel, We do not think 
that the ruling of Raghavan, J., affords 
any support to the proposition laid down 
by Natarajan, J. It can be distinguished 
on the ground that the policy which 
Raghavan, J., was called upon tointerpret 
incorporated, all the conditions laid down 
in section 96 (2) (b) (ii). The thing to 
look into is the policy and the question to 
ask is, ‘‘ Does the policy incorporate any 
or all of the conditions which the statute 
permits an Insurance Company to incor- 
porate >” If it incorporates all the 
conditions mentioned in the section, 
including the one which excludes driving 
by a person who is not duly licensed at the 
time of the accident, the Insurer will be 
exonerated of liability. If, on the other 
hand, the policy incorporates only some 
of the conditions and omits the others 
mentioned in’ the statute, the Insurer 
cannot resist liability on the ground that 
though the policy has omitted the condi- 
tions, the conditions are there in the 
statute. If, as in this case, all the condi- 
tions laid down in the section are not re- 
produced in the policy, and the policy 
positively undertakes to cover liability 
in respect of an accident caused by a 
person, who though not having an effective 
licence at the time of the accident, has 
not been disqualified to hold a licence, 
the Company cannot, in disregard of its 





(1971) po 318 : (1971) 2 M.L.J. 377: 
At Com-Cas. 922 : 84 LW. 518: ALR. 1972 
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policy, fall back upon the section and. 
say that despite the contract it has entered. 


“into to the contrary, it must be exonerat-- 


ed of liability. We therefore hold that 
the Motor Owners Insurance Company 
Limited, Belgaum, is liable, by and under 
the terms of the policy issued by it, to- 
cover the risk that has occurred in this 
case. Needless to add that its liability- 
will be limited to Rs. 2,000 per passenger’ 
and the cumulative liability of the com- 
pany for the entire accident would be- 
limited to Rs. 20,000. At the time of the- 
accident the relevant section had not: 
been amended to enlarge the total lia— 
bility to Rs. 50,000. 


6. We shall next examine the reasonable— 
ness of the compensation that has been. 
awarded by the Tribunal. So far as the 
deceased Professor Sundaramoorthy is 
concerned, the claimants in O.P. No. 75 of 
1968 (appellants in C.M.A. No. 282 of 
1971), who are the widow, children and 
mother of the deceased, have been award- 
ed a compensation of Rs. 55,000. The 
deceased was a Professor of English em~- 
ployed in C.T.N. College, Dindigul, 
drawing a basic pay of Rs. 420 per mensem. 
and dearness allowance of Rs. 120 per 
month. He was aged 41 at the time of 


-lis death. But for the accident, he could 


have lived for many more years and he 
could have been earning upto his 58th or 
60th year: He had also chances of” 
promotion. He sustained: very serious 
injuries as a result of which he died two. 
weeks after the accident. The Tribunal. 
was wrong in awarding any compensa-- 
tion for the mental agony of the survivors. 
It ought to have awarded compensation. 
for the physical and mental agony under- 
gone by the victim. The evidence shows 
that he was spending Rs. 250 every month 
upon his dependants. The value of 
dependancy may therefore be put at about 
Rs. 4,000 per year. Having regard to his. 
chances of promotion, and having regard. 
ta the fact that his wife is only 30 years old 
and may live for another 30 years, and. 
taking into account other relevant factors 
such as receipt of the Provident Fund by- 
the widow and the need for making a dis- 
count for lump sum of payment of com- 
pensation, the amount of Rs. 55,000 fixed. 
by the Tribunal cannot be said to be 
unreasonably high. We therefore confirm 
that figure. Out of this. amount of” 
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Rs. 55,000 only a sum of Rs. 2,000 would 
` be payable by the Motor Owners Insurance 
‘Company Limited and the balance by 
-the Po ranceeie Motor Union (private) 
“Limited: -> 


7 ` Next we may v deal with Te compensa- 
tion awarded,to the claimant in O.P. No. 
143 -of 1968. The Tribunal has fixed a 
-compensation of Rs. 250 forthe injuries 
:sustained by Jayachandran, the petitioner 
‘in O.P. No. 143 of 1968. He. has not 
preferred, any appeal. We think | the 
-compensation awarded to him is. reason- 
-able, and we confirm it. This amount 
-will be payable by the Motor Owners 
Insurance Company Limited. 


8. Saroja, the petitioner in O.P. No. 144 
-of 1968, has béen awarded a compensa- 
-tion of Rs. 10 000. She is 35 years old. 
During the accident her left leg below the 
“knee was, broken and she was” put in 
‘plastér.. Three months later, when, the 
plaster was removed, it, was found: that 
the: boriés had not joined, whereupon she 
‘was treated in the hospital at Madurai. 
She came to the hospital by taxi every 
time and „shë was given special. caliper. 
' The medical” evidence | shows that she 
sustained ‘a compound fracture of both 


“the bones of the left leg and. has sustained. | 


‘a permanent 20 per cent. disability. It is 
‘the evidence of P.W. 4, the Orthopaedic 
Surgeon attached | to’ "the Government 
Erskine Hospital, that without wearing 
-caliper, she would tumble down and that 
“in the present state of her disability she 
- cannot work like any other normal person. 
“The injury has permanently affected her 
gait. The mental agony suffered by- 
“her must have been considerable and she 
has to be compensated for the permanent 
disability which.she has suffered, as well 
as for the expenses of medical treatment 
-and for taxi charges. “Taking all these 
factors into account, the Tribunal: has 
fixed a compensation at Rs. 10,000 which 
zwe think is quite reasonable. Out of this 
amount, a sum of Rs. 2,000 will be paid. 
by the Motor Owners Insurance Company 
Limited and the balance of Rs. 8,000 will 


“be paid by. the Kodaikkanal Motor Union, 


(Private) Limited. 


-Q. “Swaminathan, petitioner j in O. P. No.. 


145 of 1968, sustained’ only ‘minor’ injut 
‘ries--aiid “he “has been awarded a sum-of 
_ Rs. 1,000" by way of cornpensation: ` 
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see`no reason to interfere with the quan- 
tum of compensation awarded to ‘him. 
This amount will be ‘payable by the 
-Motor . Owners _Tnsurance eee 
Limited, se f ; 


10. “Out, ee. the amount of. Rs. 55 ,000 
„awarded to- the claimants in O.P. No. 75 
‘of 1968, a sum of Rs. 7,000 will, be paid 
to Sengammal, the 4th petitioner, and 
the. balance of Rs. 48,000 will be divided 
equally among petitioners "I to 3. The 
‘shares of the minors Anusuya and Kannan 
will remain invested in any nationalised 
bank.so long as they continue to be 
minors. Thylambal, the 1st petitioner, 
will be entitled to withdraw her share of 


. Rs. 16,000 and to draw interest from the 


amounts invested: in the names of her 
minor children for the purpose of meeting 
the expenses of maintaining ” ‘them. 


11. The, appeals and, Civil ‘Revision 
Pétitions prèferred by the owner of Srini- 
vasa Roadways, namely, C.M. A. Nos. 
262 and 263 of 1970 and C.R.P. Nos. 
1397. and 1398 of 1970 are “allowed , as 
indicated above. So also the two apptals 
and ,Givil Revision Petitions ‘preferred 
by the insurer of the. lorry, namely, 
C.M.A. Nos. 291 and “292 of 1970 and 


‘GIR.P. Nos. 1598 and: 1599 of 1970 are 


allowed as indicated above. C.M.A. No. 

282 of 1971 filed. by the “dependants of 
Sundaramoorthy for enhancement of the 
compensation is dismissed. There will 
be no order as to costs. ' 


R.S. —— CM.A. Nos. 262 bad. 
2 263 of 1970 and G.R P. 

- Nos. 1397 and 1398 of 
‘ 1970 are allowed; C.M. > 
A. Nos. 291 and 292° of 
1970 and G.R.P. Nos. 

- 1598 and 1599 of 1970 
are allowed; O.M.A. No. 
282 of 1971 is dismissed. - 


OT}; 


IN- THE HIGH: ‘COURT. OF.: JUDI- 
"CATURE .AT.MADRAS: so: 27> 

a ee ee T T 
Present :—T, Ramap-asada Rao and .S. 
Natarajan, FF. © a aa 
Union of India owning the Northern 
Railway represented by the General 


Manager and another ..  Appzllants* 
5 pr’ a A ap probes à 
o’ o E g Dy 

AY Venkataiah. : Respondent. 


Civil Procedure Code: (V -of 1908), 
sections. 33 and 34—Fudement and decree— 
Variance— Decree for payment of money” 
Meaning of —JFudgment silent about interest 
— Jurisdiction of Court to provide: for payment 
-of interest in the - decree. Cee ge “ee 
“The expression “decree. for payment of 
“money”? is not to be understood as a 
‘technical expression (ran expression with 
‘some reservation, A suit, instituted by 
-a litigant claiming damages either in tort 
-or ori- breach ‘of contract ‘or for payment. 
-of damages by a carrier for mo1-pèrfor- 
mance of statutory and other obligations 
-as a bailec, resulting in a decree for damag- 
es, which damages are obviously. and 
cnecessarily computed in terms of money, 
can ‘also be characterised as a decree for 
payment of money. ` - - [Para. 8.] 


Section 33, Civil Procedure , Codey. is a 
“general. provision enabling. the ‘Court to. 
pronounce judgment after the case has 
‘been heard and on such judgment a 
` -decree shall follow. Section 34 is a 
special provision relating to decrees for 
payment of money. A decree for pay- 
“ment of damages computed, in terms of 
money is to be undetstood as a decree for 
payment of money: Section 34 does not 
need a lever for it to function: ~ It:autho- 
-rises the Court. which has..to adjudicate 
-upon suits for damag?s resulting i1 decrees 
‘for ‘money, ‘either ‘to provide -fór -interest 
in’ the judgment itself or itidependéntly 
provide for it. It daes not depend-upon 
„a provision in the judgment to be. made 
iby the trial Court, which would be ‘the 
sine qua non for the provision, for ‘interest 
in the decree. The jurisdiction to pro- 
vide interest in the „decree notwith- 
standing the fact that there ‘is no reference 
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to itsitthe- judgment is one which is 
peculiar to money decrees and the Céurt$ 
are vestéd, with such jurisdiction. [Para: 9]- 

It is only at the timé‘of drafting the decree 
and, sigving of the-.decree “by. the. trial 

Judge that the question: of his discretion 

spriigiig from his jurisdiction under 
section, 34-0f the Code ‘to provide for 
interest iQ ‘a money decree ‘would. arise. 

If ke docs not, provide for such interest, it 
becomes-fiial and the‘agerieved, party has 

ne relief., It, therefore, follows that if he 

provides for interest in the decree, it is 

lawful and is backed up by express statu- 

tory -provisions and is not questionable 

on.the technical :ground that it is-prima 
facie at variance with the judgment, which 

in- terms is-silent about the provisio) of’ 
interest.. [Para. 10.] 

Cases’ referred to :—" AE 
B.N. Railway v. Ruttanji Ranji, (1938) 1 
M.L. J. 640: A.I.R. 1938: P.C. 67; Union 
of India v. P. W. and G. Mills- ATR. 
1967 Punj. 497 ; Kolai Ram v. Pali Ram, 
(1885) I:L.R. 7 AU. 755.; Ramamurthi v. 
Narasimhan, A.I.R. 1957 Andh. Pra. 476 ; 
The Union of India v. The West Punjab 
Factories Limited, (1966) 1 S.C.J.--i350: 
(1966) 1 S.C.R. 580: A.LR. 1966.S.C. 
395. « a Tee ' 
Appeal. against the decree of the . City 
Civil Court (VIII. Assistant Judge), 
Madras, dated 28th February, 1967 and 
passed in O.S. No. 951 of. 1963 and 
Petition . praying thatin the circumstances 
stated therei1 and in ‘the: affidavit ‘filed 
therewith. the High Court will be pleased 
to amend the decree of the lower Court 
(O.S. No. 951 of 1963, ‘City Civil Court, 
Madras) in? accordance. with the 


` judgment by deleting the interest-portion 


im clause (1) of the decree., -- 

E: s z Srisailani,, for’ Appellant. A 

Vi- N. Sriniodsé Rao and C. S. Rajappa, for 
Respondent. ~ < ate 

The Judgment ôf thie’ Court'was delivered 


- by 


Ramaprasada Rao, 7.—The Union of India, 
owning the Northern Railway and the 
Southern Railway, respectively represen t- 
ed by their General Managers, are the 
appellants: “The plaintiff is a mercharit 
carrying oV biisiness if bétel leaves, and. his 
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course, of dealings extends to trading in 
North. India as well. It is usual for the 
plaintiff to consign such betel leaves in 
specially prepared baskets, each basket 
containing about 3,000 leaves,and consign 
them through the Grand Trunk Express 
and the Janata Express belonging to the 
appellants to the various stations in North 
India. In the course of the dealings 
between 25th March, 1962 and 24th June, 
1962, the respondent-plaintiff consigned 
from Madras such betel leaves packed in 
specially prepared baskets for being 
carried to Lucknow and Kanpur within 
the jurisdiction of the first appellant. 
As the goods were perishable, special 
precautions were taken by the respon- 
dent and the respondent expected that 
the carriers would take the goods as fast 
as they could and deliver the same at the 
respective places. of. destination. The 
plaintiff naturally expected equally that 
the carriers would take all reasonable 
` precaution to carry such perishable goods 
after taking all reasonable caution regard- 
ing their preservation in the course of the 
carriage. It appears that during such 
period, 450 baskets of betels were not 
delivered at the respective places of desti- 
nation and 169 baskets thereof were'a 
total damage to the respondent. Conse- 
quent upon such injury caused to him, 
the plaintiff came to Court after issuing 
the due notices under the provisions of 
the Railways Act and the Civil Pracedure 
Code, for damages at the rate of Rs. 16 per 
basket even though, according to the 
plaintiff, he was entitled ta Rs. 20 per 
basket. In fact, his claim towards such 
damages was partially met, and in the 
plaint, the plaintiff has given credit to 
such of those amounts paid by the appel- 
lants in partial admission of the damage 
caused to plaintiff’s goods in the course of 
transit. The plaintiff, prior to the action, 
called upon the defendants to pay damag- 
es as claimed by him earlier in the notices, 
and as he could not get satisfaction of his 
claims as made by him, he has come to 
Court seeking a sum of Rs. 9,090 which, 
according to him, represented the value 
of the damaged goods, and prayed for, a 
decree in that sum, : 


a. The second defendant in the action 
(the second appellant) in its written- 
statement took up various stands, such as 
that the respondent had no right to sue 5 
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that there was no negligence on the part 
of the Railway Administration as carriers’ 
when they carried the goods of the res- 
pondent to the respective places of destina- 
tion ; that the goods became damaged. 
on account of their inherent perishable- 
nature ; and that the goods were defecti- 
vely packed ; and-on such pleas, it: 
denied the claim in toto, stating that the 
short delivery as well as the total loss. 
as claimed by the plaintiff was not due to- 
any overt act on the part of the Railways: 
as carriers. In any event, the second. 
defendant stated that the consignments: 
were booked at the owner’s risk and that: 
the Railways were absolved from liability.. 
On the merits, the second defendant 
pleaded that the plaintiff did not properly 
give credit to the amounts received by 
him from the Railway Administration in. 
regard to certain consignments towards: 
which damage was more or less admitted. 
In the ultimate analysis, in the written— 
statement of the second defendant, which. 
was adopted by the first defendant, the- 
defendants pleaded that they .were not: 
liable for the suit claim. 


- The trial Court framed the following: 


issues : 


(1) Have the defendants made pay-- 
ments as alleged in paragraph 7 of the- 
written statement of the first defendant 
towards the plaint claim and are they 
entitled to credit therefor as claimed. 
therein ? 


(2) Has the plaintiff right and title to. 


sue ? 


(3) Is the alleged damage and shortage 
due to the negligence or misconduct on. 
the part of the defendants ? 


(4) What was the packing condition 
of the goods at the time of booking ?° 


(5) Is not the damage due to the inhe-- 
rent perishable nature of the consign-- 
ment ? 


(6) What is the extent and value of the: 
goods alleged to have been short deli-- 
vered and damaged ? 


(7) Have valid and proper notices: 

both under section 78-B of the Railways: 

Act and section 80 of the, Civili 
_ Procedure Code, been given ? ~ ` 


an 


(8) To what relief is the plaintiff entitl- 
ed ? 


3. On issue No. 2, the learned Judge 
‘held that the respondent had the right and 
title to sue as consignor and as the con- 
“sigaee was not a person different from the 
-consigior, the respondent had the right 
to institute the action. On issues 3 to 5, 
-which pinpointed on the damage and 
‘shortage of the goods, and whether such 
damag: was the result of the negligence 
sand misconduct on the part of the Railway 
„Administration, the trial Judge found that 


the alleged damage and shortage were ' 


-due to the negligence and misconduct 
-on the part of the appellants and not due 
to the inherent perishable nature of the 
‘goods, as contended by the defendants. 

On. issues 1 and 6, with which practically 
we are concerned in this appeal, the learn- 
ed Judg:, after considering the evidence 
“before him, and after hearing the parties; 

decreed the suit in a sum of Rs, 7,728-40 
‘holding that the plaintiff is entitled to 
damag?s at the rate of Rs. 15 per basket. 
As a matter of fact, the calculation made 
‘by the learned Judge even in the judgment 
appears ta be not quite correct, as the 
-damag?s will work out to something 
more than that awarded by him, if the 
damags were to be reckoned at the rate 
-of Rs. 15 per basket. As a matter of 
fact, it would come to Rs. 9,285 and after 
deducting the sum of Rs. 812 received by 
the plaintif, it would amount certainly to 
something more than the computed 
amount of Rs. 7,728-40. However, that 
need not detain us. 


4. The point to be noticed at this stage 
‘is that the learned Judge did not provide 
for interest on the computed amount of 
damages, but in the decree that ensued 
‘provided for it in the following terms : 


“ That the defendants do pay plaintiff 
Rs. 7,728-40 (Rupees seven thousand 
‘seven hundred and twenty-eight and 
paise forty only) with interest thercOu at 
“6 per cent. per annum from the date 
of the plaint, viz., 6th April, 1963 till 
date of realisation.” r 


5. Asagainst this judgment and decree of 
the Court below, the appellants have 
presented this appeal. ` But it is singular 
to note that in the memorandum of 
valuation the appellants have stated 
thus : 
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“ The appellants are claiming relief in 
the appeal only to the extent of Rs.3,000 
inclusive of interest at 6 percent. per 
annum from the date of plaint (6th 
April,1963) to date of filing the appeal.” 


6. Ona calculation of the interest por- 
tion of the subject-matter of the appeal, 
we find that it works out to Rs. 2,125.20 
and the balance of Rs, 874.70 obviously 
refers to the portión’ of the damages 
awarded by the trial Court when it decid- 
ed issues 1 and 6in the suit. 


4. Having this background, the learned 
Counsel for the appellants contends firstly 
that inasmuch as the judgment is silent 
about any provision for interest either 
pendente lite or after the decree has been 
passed, there is prima facie a variation 
between the judgment and the decree and 
to that extent the provision in the decree 
for payment of interest ought to be set 
aside. The second contention of Mr. 
Srisailam, the learned Counsel for the 
appellants, is that there is no positive 
proof of the market-value of the goods at 
the places of destination and the materials 
placed by the respondent during the trial 
are not sufficient for. the Court to conclude 
with any reasonable precision that any 
particular sum would represent the market 
value of the goods at the places of desti- 
nation. On the other hand, Mr. Srinivasa 
Rao, the learned Counsel for the respon- 
dent, would. state that there is no varia- 
tion between the judgment and the 
decree, and having regard to the fact that 
the suit itself is one for damages, the pro- 
visia for interest on such reckoned damag- 
es, after trial, either for the period during 
the pendency of the suit or for a period’ 
posterior thereto is a normal feature in 
such cases, and it does not in any way 
militate against the provisions of the 
Civil Procedure Code, or the well under- 
stood precedents in relation thereto. 
Regarding the market-value of the goods 
at the places of destination, it is said that 
enough data was provided before the 
trial Court for it to ascertain the quantum . 
of the damages sured by the plaintiff 
by utilising the appellants as carriers of 
their betel leaves, which were admittedly 
carried from one station within the juris- 
diction of the second appellant to the other - 
stations of destination within the jurisdi¢- 
tion of the first appellant. 


8. Regarding the first cortentior of the 
learred Còunrsel for the. appellants, that 
therc, is. a variance betwee the judgment 
and the decree ii the matter of provisio: 
for interest and that therefore the appel- 
lants are entitled to seck relief at the 
appellate stage for the exclusion of such’ 
payment of interest awarded by the Court 
below; we- are of opiaio that that con- 
teatio 1 is without substance. Section 34 of 
the Code of Civil'Procedure, is a special 
provision providing for interest in the case 
of a decree for payment of money. It 
ruis as follows:— ` 


“gå (1). Where-and in so far as a decree . 


is for payment of money, the Court may, 
in the decree, order interest at such rate 
as the Court deems reasonable to be 

. paid on the principal sum adjudged, , 
from the date of 'the’suit ta the date of 
the decree, in addition to any interest 
adjudged: òn such principal sum for 
any period prior to the institution of 
the suit, with- further interest at such 
rate not exceeding six per cent per 
annum as the Court deems reasonable 
on such principal sum from the date 
of the decree to the date of payment, 
or to such earlier date as the Court 
thinks fit. 


(2) Where such a decrée is silent 

` with respect to the payment of further 
interest on such principal sum from 
the date of the decree to the date 
of payment or other earlier date, the 
Court shall be deemed to have refused 
such interest, and a separate suit shall 
not lie.” à 


` 


Sub-section (1) of section 34 is relevant 
for the. issue and it is capable of being 
considered in three broad divisions. 
In the decree in a suit for the payment 


of money, the Court, can at its discretion, - 


provide for the payment of reasonable 
interest on the principal adjudged (a) 
from the date of suit to the date of decree ; 
(b) in addition direct the payment of 
any interest adjudged on such principal 
sum for any period prior to the insti- 
tution of the suit ; and (¢) may also 


direct the. payment of further interest . 


at such’ rate not exceeding 6 per cent. as 
the Court -deems reasonable om .such 
principal, sum: from the date of the decree 
to the date of. payment or such earlier 
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date. as-the Court think: fit. The expressio:,[ 
“ decree for paym «ıt of money” is not to) 
be widerstood as a tech:iical expression 
or an expression with ‘some reservation. 
A suit instituted by, a litigant claiming 
damages either i: tort or on breach! 


-of contract or for paymzit of damages}; 


by-a carrier for :0f1-performazice `of al 
statutory ad other obligatio:1s as bailee,}: 
resulting in a decree for damages, which 
damages are obviously and necessarily} 
computed’ in terms of money, cai’ alsof 
be characterised-as a decree for payment} 
of money. Therefore, “& decree for 
damages: computed by the trial Court 
after hearing parties, which sum is rec-- 
koned by it on the evidence noticed. 
by it, is to be treated and considered 
as a decree for payment of money. 
Thus understood, the second heading: 
under which additional interest could be 
granted under section 34 in ‘cases of a 
decree for paymeit of money would not 
generally be invokable in cases where 
the suit is purely for damages. The 
second head relates to payment of addi- ` 
tional, 
adjudged for any period prior’ to the 
institution of the suit. In a case for 
damages, it _ would be speculative to- 
award such interest for a pcriod prior 
to the institution of suit, because a person. 
claiming such damage cannot be said 
to have been injured unless and witil he 
quantifies the same in his own way and 
seeks for relief in a manner . kYown to 
law. Such awarding of damages for 
a period prior to the institution of the 
suit would militate against the well 
accepted priiciple of damnum siné in- 
juria, without injury. there cannot be a 
damage. In the case of damages, the 
party must suffer an injury and then ask 
for it. Ina case.similar to the one under 
consideration, ifsuch interest is awarded 
prior to suit it would be damages over 
damages, which is not postulated in 
law. Therefore, in cases like thé one 
before us, any interest as additional in- 
terest for a period prior to the institution 
of the suit ought ta be automatically 
excluded. The next question is whether 
the Court can award interest from -the- 
date of the suit to the date of the decrec- 
and thereafter. These two reliefs could 
be granted by thé Court 


interest on the principal sum. 


in its discre- ` 
tion under the first-arid the third heads ~ 


into which we have brought the pres--- 


Wy... 


` criptions in section..34. “That. such inez 
terest could: be granted by Court is’ well’. 
recognised -and cannot -~be dispiited: 
at all... (Sée B. NM. Railway, v. Ruttanji; 
Ramjit, and Union of India v. P. W..and. 
G. Mils.* If, therefore, we come ‘to ther. 
conclusion that the Court has;the dis” 
cretion to,.award , interest from. the 
date of the suit to the date of the. decrée 
as also further interest-at such rate not 
exceeding 6 per cent. pen annum as: 
the Court deems reasonable on the ad-.: 
judgzd sum. from the date .of the decree 
to the date of payment, and if such pro- 
vision has been made only in the decree, 
and if the judgment ‘is silent about: it, 
can it bz said that there is a variation - 
between the judgment and the decree, 
as conteided, disentitling the respondent 
from the relief granted by the: Court 
below? . : eee 


9. The Civil ` Procedure Code makes 
a distinction between a judgment and 
a` decree. This is obvious from the lan- 
guage iı sections 33 and 34. Section 33 is 
a gxieral provision enabling the Court 
to prorounce judgment after the case has 
been heard and on such judgment, a 
decree-shall follow. Section +34 however 
is a special provision relating to the 
decree for payment of money. We have 
ilready expressed the view that a decree 
for payment of damagzs which is com- 
outed in terms of money is to be under- 
stood as a decree for payment of money. 
In ‘such cases, there is intrinsically a 
possibility envisaged ix thé Civil’ Pro- 
cedure Code itself; which “enables ‘the: 
Court, which has to adjudicate upon 
suits -for damages resulting in decrecs for 
money, either to provide for interest, 
‘lif they think ‘fit, th the judgment, or in- 
dependently provide for it, as expressly 
authorised under section 34 of the Civil 
Procedure Code. Section 34 acts on 
its ow1 ‘and does not need.a lever for 
it to function. It does not depend upon: 
a provision in the judgment to b? made 
by the trial Court,’ which would be 
the size qua. ron for the provision for 
interest in the decree. The ‘jurisdiction 
to provide interest in’ the decree not- 
withstanding the fact that there is no 
reference-to it in the: ‘judgment, ‘is’ onc’: 










T. + 65 LA 66- r (1938)-1 MEL.J.-640 + 173-1. 
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which is peculiar to money decrecs, and ther 
Coutts are, vested with -such jurisdiction 
As carly~as in Kolai. Ram v. ,Pali Ram! 
a, Division Bench .of the Allahabad High: ° 
Court in a similar situation, considéring ' 
the. meaning - of section: 206 of-the Civil 
Procedure Code, equivalent: to section 34. 
of the present Code,- observed thus : : 


*“We are asked to amend this decree 
“on the ground that'it is at variance: 
‘with the judgment in the appeal, inas-- 
much as.the decree contains an order- 
for payment of interest from’ the date 
of suit onwards, whereas interest was: 
adjudged by thé judgment for the 
period prior ta the institution of the 
suit only. -Buto variance with , the 
“judgment is volved in this additional’ 
ordeř ` contained in . the decree. 
The „decrece agrecs'in,all the respects 
with the judgment according to the 
requirements of section 206 of the Civil 
Procedure Code......,.,..the Court is 
competent wider section 209 to ‘order’ 
in its decree that’ interest at a reaso- 
nable rate should be paid on the prin-- 
- cipal sum adjudged from the date of suit 
to the date of the decree, in addition. 
to any interest adjudged on such prin-- 
cipal sum for any period prior to the 
institution of the suit, with further- 
interest at a reasonable rate on the 
aggregate sum sc adjudged from, the- 
date of the decree to the date of pay-- 
ment, or such earlier date as the Court. 


thinks fit,” . i 


We respectfully adopt the observations: - 


of the learned Judges. 


10. There isalsoa clue in sub-section (2) 
of section 34, ‘which -provides for the: 
interpretation of the meaning ‘and con-- 
tent of section 34 of the Civil Procedure: 
Code. Sub-section (2) of section 34 as: 
already noticed reads :: 


Where such a decree is silent with. 
respect to the payment of further. in-- 
-terest on such principal sum from the 
date of the decree to the date of pay- 
ment or‘other:earlier date, the Court: 
shall be deemed, to‘have. refused such. 
interest; and a ‘separate suit therefor- 
shall not lie.” Ea T auo TO 
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It is therefore clear that it is orly at the 
time of drafting the decree and sigzing 
decree by the trial Judge that 
the question of his discretion springing 
from his jurisdiction under section 34 
of the Civil Procedure Code to provide 
interest in a money decree would 
‘arise. If he does not provide for such 
interest, it becomes final and the aggrie- 
Ived party has no relief. It, therefore, 
\follows that if he provides for interest in 
the decree, it is lawful and is backed 
“up by express statutory provisions and 
qis not questionable on the technical 
Jground that it is prima facie at variance 
with the judgment, which in turn is 
‘silent about the provision of interest. 
In Ramamurthy v. Narasimham+, Umama- 
heswaram, J., stated that it cannot be 
contended that because no subsequent 
interest was provided for in the judgment, 
it ought not to be included in the decree. 
‘This again is based on the literal inter- 
-pretation of section 34 of the Civil Pro- 
cedure Code and it is the primordial 
intent and purpose in the case of a decree 
for money. We are, therefore, unable 
‘to agree with the argument of the learned 
Counsel for the appellants that the pro- 
vision for interest ought not to have 
been made in the decree and such in- 
terest so provided cannot be granted 
to the respondent. 





11. The second contention which is, of 
course, very hesitant and which, in the 
circumstances sinks into insignificaace, is 
the attack on the grant of damages of 
‘Rs. 874.70. It is very curious that the 
appellants have filed this appeal against 
the trial Court’s decree for the grant of 
damages in the sum of Rs. 874.70 when 
‘almost 9/10-of such claim has not been 
questioned. No doubt, very eloquent 
‘grounds of appeal -have been drafted 
to contest the claim for damages awarded 
by the Court below, but for reasons 
‘best known to the appellants themselves, 
-they have restricted in the Memorandum 
of valuation the appeal to an attack 
on about 1/10 of the claim for damages. 
This itself is sufficient to show that the 
‘second contention of the appellants is 
not only hesitant but hopelessly devoid 
of any reasonableness. 
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12. The contention of Mr. Srisailam is 
that the plaintif did. not afford: ample 
proof before the trial Court to sustain his 
claim for damages. We do not see any 
The 
plaintif produced documents such as 
Exhibits A-75, A-76, A-79, A-80, B-24, 
B-25, A-77, A-83, A-81, B-16, A-82, 
B-28, and A-78, to prove his claim for 
damages. In fact, in the plaint, the 
plaintif would seek damages at the rate 
of Rs. 20 per basket, but he restricted 
his claim to Rs. 16 per basket. In the 
evidence sa let in, he has placed such 
hypothesis before the trial Court to 
prove the market value ofsimilar goods 
at the places of destination during the, 
relevant months, namely, March, April, 
May and June, 1962. During March, 
the price ranged between Rs. 14 and 22 
per basket ;in April, itranged between 
Rs. 14 and 18 ; in May between Rs. 10 
and 13 ; and in June between Rs. 10.35 
and 14. Itis fairly conceded that there 
is no contrary evidence let in by the 
appellants to prove that such was not 
the market price of similar goods at or 
near the place of destination. The 
learned Judg: considered these exhibits 
as also the oral evidence let in by the 
plaintif and came tothe conclusion that 
such market rate was ranging between 
Rs. 10 and 22 between March and June, 
and he assessed the damages at Rs. 15 
per basket, but actually gave Rs. 13.80 
per basket as the computable damag:s 
to which the plaintiff would be entitled. 
Undoubtedly ‘market price’ means the 
price which prevails at the place of desti- 
nation and such is the data on which 
damages have to be reckoned particularly 
in cases of contracts of affreightment and 
carriage. In the absence of any other 
proof or material, we are unable to state 
that the rule in The Union of India v. 
The West Punjab Factories Limited+, to the 
effect that the mark:t price at the time 
ofthe damage is the measure of the damage 
to be awarded and that the price has 
to be reckoned at the place of destina- 
tion has in any way been violated in the 
instant case. What is however conten- 
ded is that there is no proof - that these 
very goods which were consigned by 
the plaintif to his commission agents 





1. (1966) 1 S.C.J. 350 : (1966) 1 S.C.R. 580 : 
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in North India were sold at a higher 
price or at a particular price. “This is, 
of course, one of the methods by which 
the plaintiff can substantiate his case. 


But nothing prevents him in law from’ 


adducing such acceptable evidence 


such as the market price of similar com-. 
in question’: 
to prove his claim for damages. - ,The. 


modity at or near the place 


plaintiffs in the instant case had adopted 


this ' alternative method. For this rea; 
plaintiffs method of proof” 


son alone, the 
based on the evidence let in by him, which 


‘remains uncontroverted, cannot be lightly, 


brushed aside. We accept the. evidence 
adduced ‘on behalf of the plaintiff as 
regards the market price of similar goods 
at or about the time when the consigned 
goods were damaged and we agree with 
the Court below that the plaintiff is 
entitled to reasonable damages and that 
the sum of Rs. 13.80 per basket awarded 


by the .Court below. as equable damages. 


sustained by the plaintiff is neither un- 
reasonable nor unjustified. : 


_13- Inthe view that we have already 
expressed -on the first point urged by 
Mr. Srisailam, the application—C. M. P. 


No. 3995 of 1974 seeking for amendment - 


of the decree in accordance with the judg- 


ment by deleting the interest portion’ 


in clause (1) of the decree, has to be dis- 
missed, and it is acçordingly dismissed. 


14. The appeal therefore fails and is: 


dismissed. In ‘the peculiar circumstan- 
ces of the- case, there will’ be no order as 


to costs. 
R.S. Appeal dismissed. 


+ 


“hoe 5 R 2 Ans shoes rra’ a e 
S: RAMANUJA JEER b. SRI RENGACHARI SWAMIGAL 


. of 1972, 


377 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS.. >` > $ 
PRESENT iS. Natarajan, J. 

Sadagopa Ramanuja Jeer the opre: 
sent Madathipathi and Adheena-' 


kartha of Srivalliputhur Manavala 
Mahamuni Mutt Appellant” 


-0 - 


Sri Koil Kandadai. Vathula Annan 
Sri Rengachari Swamigal through 
Sri V. S. Rangaswami Iyengar, Ad- 
vocate, Madurai Respondent. 


(A). Limitation Act (IX of 1908), sec- 
tion 15—Execution. :proceedings—Stay . of 
proceedings by injunction issued by Court— 
E. P. closed for statistical purposes—Effect 
—Decree-holder' whether could claim the 
benefits under section 14 in computing period 
of limitation. i 


(B) Madras Hindu Religious and Charitable 
Endowments. Act (XXII of 1959), section 41 
—Inam grants of lands to Mutt—No stipula- 
tion for resumption on failure to perform ser- 
vice—Eflect—Whether can be sold in execu 
tion of decree.’ '. - i 


ine i 


(C) “ Confirmed? occurring in Inam Fair 
Register—Presumption. : 


The law is well settled that while com- 
puting the period of limitation for any 
suit or application for decree execution 
of which had. been stayed by injunction, 
the time of the continuance of the in- 
junction is to be excluded. _ ĻPara. 5.] 


The closing of execution for the purpose 
of record will not .amount to a judicial 
disposal of the execution petition, It 
necessarily follows that the execution peti- 
tion must be deemed to be in ‘suspended 
animation and it is open to the decree- 
holder’ to again revive the execution pro- , 
ceedings by means of a Suitable petition 
at the appropriate time. 


[Para. 5.] 


There is a marked differerice between 


. inam grants in-: favour of individuals 


burdened . with a service and inam 





*A.A.O. No, 481 of 1972 and C.M.P. No. 12550 
|, 30ek April, 1974, 


378 


grants in favour of institutions for re- 
ligious and charitable purposes and the 
restrictions impressed upon a grant to 
a grantee of the former category can- 
not. be held to exist in so far as the grants 
of the latter category are concerned. - 


[Para. 8.] 


Section 41 of the Madras Hindu Religious 
and Charitable Endowments Act (1959) 
prohibits a voluntary transfer of 
inam land by .éxchange, gift, sale or 
mortgage and-any.lease for.a term ex- 
ceeding five . years, Any of the above 
mentioned acts can be entered into by or 
on behalf oftheinstitution, except a trans- 
action amounting to gift, with the sanc- 
tion of the Government. Itis clear that 
itisnot as ifan exchange, sale, mort- 
gage , lease etc., can never be entéred 
into by a religious or charitable institution 
in respect of its properties obtained by 
inam grant. The restrictions will not 
apply to the case of a forced sale in the 
case Of the property..of a religious or 
charitable institution ’-brought to salc- 
in Court-auction by a decree-holder. 

ne ES LPara. 9.] 


If the word “confirmed” appears in the 
Inam Fair ‘Register as against an inam, 
the: presumption would be that the grant 


of the inam was made : prior to entfran-. 


chisement. [Para, 9.] 


Cases referred to :— 


Muthu Veeranna v. Muthu Venkatarama, 
(1951) 1 M.L.J. 196 : ALR. 1951 Mad. 
711 ; Prem Lata Agarwal v. Lakshman Pra- 
sad Gupta, (1971) 2 M.L.J. (S.C.} 1 : 
(1971) 2 An.W.R. (8.G.) 1: 
2 S.œ.J. 55: (1971) 1 S.GR. 364 ; 
Anjaneyalu v. Sri Venugopala Rice’ Mills 
Limited, (1922) I.L.R. 45 4 Mad. 
620 (F.B.): 42 M.L.J. 477; Sundaraajulu 
Naidu v. Pappiah Naidu, (1938) 1 M.L.J. 
686 : I.L.R. (1938) Mad. 767 ; Govindoss 
v. Rajah of Karveninagar, A.I.R.. 1929 
Mad. 404; Lakshmanan Chetty v. Palaniappa 
Chetty, A.I.R. 1928 Mad. 1052 ; The 
Secretary of State v. Bhanumurthy, (1913) 24 
M.L.J. 538 : 17 I.C. 373. 

A.A.O. No. 481 of 1972. z 
Appeal against the order of the Court of 
the Principal Subordinate , Judge, 
Ramanathapuram at Madurai dated 7th 
July, 1972 and made in 'E. P. No. 2 of 
1972 in O. S. No. 16 of 1957. `” 
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G.M.P. No. 12550 of 1972. 


Petition- praying that in the circumstances 
stated therein and in the affidavit filed 
with Œ. M.P. No. 12549 of 1972 on the 
file ofthe High Court, the High Court will 
be pleased to order reception of the Inam. 
Fair Register Extract filed herewith. . 


R. Alagar, for Appellant. 


R. Kesava Iyengar for V. T. Gopalan and 
Radha Gopalan, for Respondent. ` ' 


The Court made the following 
Orper.—The third respondefit in the’ 
Court below is the appellant. Srivilli- 
puthur Manavala Mahamuni Mutt is 
a religious institution controlled and 
supeivised by the Jeer of Vanamamalai 
Mutt.’ At one time, a dispute arose 
between Matathipathi of Manavala 
Mahamuni Mutt (hereinafter referred 
toas the Matathipathi). and thé Jeer 
of Vanaimamalai Mutt (hereinafter ré- 
ferred to as the Jeer) on the question 
whether the Matathipathi was subject to 
control of the Jeer. To establish his 
rights the Jeer filed a suit, O. S. No. 19 
of 1951 on the file of the , Subordinate 
Judge’s Court, Ramanathapuram. The 
then Matathipathi resisted the suit 
and for the purpose of defending the 
action, he borrawed moneys from a third- 
party who is the decree-holder in these | 
proceedings. The trial Court decreed 
the suit, but on appeal to this Court in. 
A. S. No, 485 of 1955, the judgment of 
the trial Court was reversed and a deci- 
sion was rendered in favour of the 
Matathipathi... Thereupon, the Jeer pre- 
ferred Letters Patent Appeal No. 2 of 
1960 and the Letters Patent Bench allowed 
the appeal and recognised the right of 
the Jcer to nominate the Matathipathi. 
The decree-holder who had lent moneys 
to the Matathipathi to contest the liti- 
gation started by the Jeer, filed a suit, 
O. S. No. 16 of 1957 to recover from the 
Matathipathi the sums of money ad- 
vanced by him. The suit was decreed 
ex parte on 2nd August, 1957. During 
the pendency of A.S. No. 485 of 1955 
the Matathipathi who originally borrowed 
moneys from the petiticner-decree-holder 
died and thereupon the Executive Officer 
of Sri Nachiar Devasthanam was ap- 
pointed a fit person to look after the 
affairs of the Manavala Mahamuni 
Mutt. After duly taking charge of the 


1) 


affairs of the Mutt, the fit person, filed 
a suit, O.S. No. 52 of 1962 to restrain the 
decree-holder in O. S. No. 16 of 1957 
from executing the decree against the 
Mutt on the ground that the , promissory 
notes on the strength of which the decree- 
holder-petitioner had obtained a decree 
in O. S. No. 16 of 1957 were not supported 
by consideration and; secondly, summons 
in the said suit had not been duly served 
on the institution, The trial -Court 
agreed with the contentions of .the fit 
-person and the suit was decieed ' on gist 
March, 1964 and aœ permanent:injunction 
was granted i in favour of the fit person. 

, The decree-holder filed A: S. No. 365 
* of 1964 to this Court and the appeal was 
duly allowed. The resultant position 
was that the.decree passed in favour.of 
the decree-holder ; in. O. S. No. 16 of 
1957 became final. 


‘a. After the ‘disposal of A. S.. Nọ.. 365 
of 1964 which, as stated above left iñ- 
tact the decree awarded in favour of 
the decree-holder in O. S. No, 16 of 1957, 
the decree-holder filed the present execu- 
tion petition E.P. No. 2 of 1972, so that 
it should be treated as a continuation 
of the prior execution petition E.P. No: 
22 of 1959 so as to render the later execu- 
tion petition within time and bring to 
sale the immovable properties of. the 
Mutt for ‘realisation ‘of the amount 
decreed in his favour. It ‘may be men- 
tioned at this juncture that at one stage 
‘of the proceedings,. the decree-holder 
had filed’ E.: P. ‘No. 22 of 1959, ‘but the 
said execution petition was ‘closed ton 
16th October,. 1972 on’ account, of the 
injunction granted in favour of the fit 
person in O. S. No. 52 of 1962. The 
injunction granted in the said suit was in 
:force from 16th October, 1962 to 28th 
‘April, 1971.0on which date this Court 
allowed A. S. No. 365 of 1964 and dis- 
missed O. S. No. 52 of 1962. 


3 The Jeer who contested the execu- 
tion petition raised two objections, viz.: 

.(1) that the properties of the Mutt are 
not liable to be proceeded against as 
the loans which culminated into a decree 
in O. S. No. 16 of 1957 were incurred 
by the Matathipathi in his individual 
capacity and not in exercise of office as 
Matathipathi ‘of the Mutt; and (2) that 
E.P. No. 2.of 1972 cannot be tacked on 
to E. P. No, 22 of 1959 for limitation 
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purposes. The learned Subordinate Judge 


of Ramanathapuram who enquired into 
the petition overruled both the objections 
of the Jeer and ordered execution. With 


regard to the first contention, he held the 
.decree passed in O. S. No. 16 of 1957 


did not disclose that the Matathipathi 


had incurréd the loans in his individual 


capacity and as such, it was not possible 


for the executing Court to go behind the 


decree and make a probe to find out if the 
decree had been validly passed against 
‘the Mutt: -On ‘the. second ground of 
defence raised’ by the Jeer, the learned 
Subordinate Judge held that E. P. No. 22 


-of 1959, had been closed only for statis- 
tical 


purposes | ‘on account of the tem- 
porary injunction granted in O. S. No. 52 
of 1962, and such closing cannot be-trea- 
ted as a. final disposal of the execution 
petitioner, For reaching this conclusion, 
the, Iearned Subordinate Judge placed 
reliance unon the decision of this Court 

in Muthu Veeranna-v. Muthu Venkaiarama}, 
which holds that “if an execution petition 
is struck off, lodged, recorded or closed, 


while ‘yet the reliefs prayed for, or some 


of. them, remain undisposed without being 
covered. by final orders either granting 
or refusing those reliefs, then the petition 
will continue to be on the file of the Court 
despite its being. struck off, lodged, re- 
corded or closed”, The learned Sub- 
ordinate Judge, also accepted the decree- 
holder’s contention that during the period 


‘16th October, 1962 to 28th April, 1971 


the’ decree-holder was effectively in- 
juncted from executing his decree and 
consequently, he is entitled to’ invoke 
section 15 of the Limitation Act to exclude 
such period in computing the time within 
which the execution petition should be 
filed. Here again, the leamed Subordi- 
nate Judge invoked to his aid the decision 
of the Supreme Court in Prem Lata Agarwal 
v. Lakshman Prasad Gupta? for taking out.of 
consideration the- period during which 
the order of injunction passed against-the 
decree-holder was ini force, A thiid 


‘objection was also feebly raised by the 


‘Jeer before the lower Court against the 
maintainability of the execution petition 


‘on the ground that the attachment cheated 


196: A.I.R. 1951 Mad. 711. 
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in E.P. No. 22 of 1959 ceased to be effec- 
tive with the closing of the petition and 
consequently, the ,decree-holder was not 
entitled to bring the properties to sale 
without fresh attachment. This hesi- 
tant contention was alsa rejected by 
the lower Court on the ground that 
‘since E.P. No. 22 of 1959 had only 
been closed for statistical pur- 
poses and had not been effectively’ dis- 
posed of on merits, the attachment effect- 
ed in the said petition cannot be deemed 
to have been raised on 16th October, 
1962 when E:P.. No, 22, of 1959 was 
closed. He therefore held that the attach- 
ment originally effected in E.P. No. 22 of 
1959 would ‘enure to the benefit of the 
decree-holder even in E.P: No. 2 of 1972. 
Having thus set aside all the objections 
raised by the Jeer, the learned Subordi- 
nate Judge ordered execution and called 
upon the decree-holder to file sale papers. 
Tt is in these circumstances, the Jeer has 
‘come forward with this appeal. 


4. Mr. Alagar, learned Counsel for the 
appellant, advanced three arguments in 
the appeal .to contend that the learned 
‘Subordinate Judge ought not to have. 
allowed the decree-holder to proceed with 
the execution petition filed by him. The 
first argument of Mr, Alagar relates to the 
validity of the décree’: passed in favour 
of the decree-holder. An attempt was 
made by the learned Counsel to traverse 
once over again the objection raised by 
the Mutt in the earlier suit, O.S. No. 52 of 
1962 that the decree obtained by the 
plaintiff in O.S. No. 16 of 1957 will not 
be binding on the Mutt. Such a plea 
is raised on the basis that the Matathipathi 
who incurred the debt had not borrowed 
the amount for and on behalf of the Mutt 
or in connection with the activities of the 
Mutt’ and as such, the liability created 
by the Matathipathi cannot be imposed 
on the Mutt or its properties. This con- 
tention of the appellant cannot really be 
sustained. , Though the contention of the 
appellant that the debt which ultimately 
ripened into a decree had not been really 
incurred for any of the religious or charit- 
able activities in which the Mutt is engag- 
ed, but was incurred by the former Mata- 
thipathi for asserting his rights in the 
‘suit filed by the Jeer, the fact, neverthe- 
-less, remains that a competent Court of 
law has passed a decrec against the Mutt 
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in O.S. No. 16 of 1957 and this decree has 
not been varied or modified till this 
date in a manner known to law. No 
doubt, an attempt was made by the fit 
person to nullify the decree by seeking for 
a declaration in O.S. No. 52 of 1962 that 
the decree obtained in O.S. No. 16 of 
1957 should not be executed against the 
properties of the Mutt, but such attempt 
proved abortive by reason.of the decision 
of this Court in A.S. No. 365 of 1964. 
Having regard to the settled state of 
affairs, so far as the validity of the decree - 
in O.S. No. 16 of 1957 is concerned, the 
appellant is not entitled to ask the execut- 
ing Court to go behind the decree and 
assess once again the right of the decree- 
holder to proceed against the Mutt in 
execution of the decree granted in his 
favour in O.S. No. 16 of 1957. 


5e The second ground of objection taken 
by Mr. Alagar, is that inasmuch as E.P. 
No. 22 of 1959 was closed on 16th October, 
1962 and the present petition, E.P. No. 2 
of 1972 was filed long afterwards, the lower 
Court should have held that E.P. No. 2 of 
1972 is barred by limitation. - This con- 
tention: is clearly devoid of any merit 
and, in my opinion, has been effectively 
answered by the learned Subordinate 
Judge with succinct reasons. It is com- 
mon ground that E.P. No. 22 of 1959 
was not disposed of on merits, but was 
merely closed for statistical purposes as 
the execution of the decreé passed in 
O.S. No. 16 of 1957 had been temporarily 
injuncted by orders of Court in O.S. No, 
52 of 1962. This Court has held in 
several instances that such closing of an 
execution petition for the purpose off | 
record will not amount to a judicial dis- 
posal of the execution petition. It neces- 
sarily follows that the execution petition 
must be deemed to be in suspended 
animation and it is open to the decree- 
holder to again revive the execution pro- 
ceedings by means of a suitable petition 
‘at the appropriate time. Admittedly, 
the decree-holder had been restrained, 
by means of an injunction in O.S. No. 52 
of 1962 and A.S. No. 365 of 1964, from 
executing his decree and such restraint 
made on him remained in force till. 28th 
April, 1971 when A.S. No. 365 of 1964 
was disposed of. In these circumstances, 
the decree-holder is certainly entitled to 
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‘claim the henefit afforded by section 19 
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of the Limitation Act, and exclude the 
period of stay for the purpdse- ‘of limita- 
tion while pursuing his remzdies in execu: 
tion procecdings against the judgment- 
debtor. The law is well settled on this 
aspect of the matter and the Supreme 
Court has held in Prem Lata Agarwal v. 
Lakshman Prasad Gupta}, that it is enacted 
in section 15 of the Limitation Act, 1908 
that while computing the period of limita- 
tion prescribed for any suit or application 
for decree, execution of which had been 
stayed by injunction, the time of the 
continuance of the injunction shall be 
excluded. It is, therefore, futile for the 
appellant to contend that the period 
during which the operation of the decree 
obtained by the decree-holder was stayed 
should not be taken into consideration 
`n deciding the question whether E.P.-No. 
2 of 1972 filed by the decree-holder is 
within time or not. The second objec- 
tion raised by the learned Counsel for the 
appellant should, therefore, necessarily 
fail. 


6. We are now left with the third objec- 
tion raised by the appellant to assail the 
order of the lower Court. This objec- 
tion has been raised in the following 
manner in the memorandum of appeal :: 


“The lower Court failed to see that 
the lands which have ‘been attached 
and ordered to be sold are’ inam lands 
granted for the support of ‘the Mutt 
under Inam Title Deed 518 and the 
shops, which also have bzen attached 
and ordered to be sold form part of the 
© Matam building and are inalienable 
and hence cannot be sold in execution 
even if the debt is binding on the Mutt.” 


The contention of Mr. Alagar in support 
of this objection is that the properties of 
the Mutt which are sought’ to be proceed- 
ced against in execution are inam grants 
and as such they are inalienable proper- 
ties and cannot be sold under any cir- 
cumstances and such a bar would even 
extend to execution proceedings taken in 
a Court of law to execute a decree passed 
against the Mutt. In support of his 
contention Mr. Alagar: placed reliance 
cn section 41 of the Madras Hindu 
Religious and Charitable Endowments 
Act, 1959 (hereinafter referred to as the 
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Act) and the decisions rendered by this 
Court in -Anjanzyalu v. Sri Venugopala Rice 
Mill, Limited* and Sundararajulu Naidu v. 
Pappiah Naidu®, Szction 41 of the Act 
‘relevant portions alone extracted) reads 
as follows: f 


“ Section 41 : 


(1) Any exchange, gift, sale or mort- 
gage and any lease for a term exceed- 
ing five years of any inam granted for 
` the support or maintenance ofa religious 
institution or for the performance of a 
charity or service connected’ therewith 
or of any other religious charity and 
made, confirmed or recognised by the 
Government shall be null and void : 


Provided that any transaction of the 
nature aforesaid (not being a gift) may 

» be sanctioned by the Government as 
being necessary or beneficial to the 
institution.. ss ee seses- 


(2) (a) The Collector may, on his own 
motion, or on the application of the 
trustee of the religious institution or of 
the Commissioner or of any person 
having interest in the institution who 
has obtained the consent of such trustee 
or the Commissioner, by order, resume 
the whole or any part of any such inam, 
on one or more of the following grounds, 
namely :— 


(it) that; the holder of such inam or 
part has failed to perform or make the 
necessary arrangements for performing, 
in accordance with the custom or usage 
of the institution, the charity or service 
for performing which the inam had 
been made, confirmed or recognised 
as aforesaid, or any part of the said 
charity or service, as the case may be 
> 


Mr. Alagar’s contention is that if the 
properties granted to the Mutt by Govern- 
me:it under Inam Grants are allowed to be 
sold in executio: proceedings, the resultant 
effect would bs that the Mutt will be 
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unable to perform the charity or service 
for performing which the inam had 
been made, coifirmed or recog ised and 
consequently, the Government may re- 
sume the grant and such resumption will 
prejudicially aff:ct the interests of the 
Mutt. In order to prove that the pro- 
perties which are -now - attached and 
brought to sale are lands granted in inam 
settlement by the Government, the appel- 
lant has filed C.M.P. No. 12550 of 1972 
for recéption’ of the Inam Fair Register 
Extract as additional evidence. In the 
said Inam Fair Register Extract, it is 
stated that the land described therein has 
been granted as inam “for the support 
of Manavala Mahamuni Matam at Sri- 
villiputhur now kept up”. The register 
alsa makes mention that the land is a 
whole ardhamaniyam village held for the 
support of the Manavala Mahamuni 
Matam. Yet another entry in the Re- 
marks-column is to the effect that at the 
Matam daily pooja is maintained to 
Manavala Mahamuniswami and Brah- 
mins are fed on important days and the 
whole of the proceeds of the inam is 
appropriated for charitable purposes. 
From the entries contained in the Inam 
Fair Register Extract, it is clearly seen 
that the lands which are attached and 
brought for sale by the decree-holder are 
inam lands and they have been granted 
to the Mutt so that the income therefrom 
may be utilised to perform daily poojas 
in the Matam and for feeding Brahmins 
on important days. Such being the case, 
it calls for determination as to whether 
the lands can bv'sold by'the Matathipathi 
of his own volition or allowed to be 
brought to sale by a third-party to realise 
amounts due from the Matam. The 
appellant’s contention is that inam lands 
granted to a religious or charitable 
institution for specific purposes connected 
with the objective of the institution cannot 
be sold either by private treaty or by due 
process of law. In support of such a con- 
tention, the appellant places reliance on 
two decisions of this Court as referred to 
above (1) and (2). 


4. Anjaneyalu v. Sri Venugopala Rice Mills 
Limited! is a case where a respondent- 
decree-holder attached certain -lands in 
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execution of a decree and the judgment- 
debtor raised a: objection on the ground 
that the lands attached were burdened 
with swasthivachakam service and there- 
fore inalienable. The Full Bech of this’ 
Court which decided the case held that 
the sale of such property is opposed to the 
nature of the interest eff:cted and was. 
also contrary to public policy. It further 
held that if the property were sold the 
purchaser could get no title of any value, 
for, at any moment the property might - 
revert to the zamindar or the Government 
as the case may be when the inamdar 
ceased ta render such service. In the 
later case, Sundararajulu v. Papiah Naidu}, 
the question that arose for consideration 
was whether it was competent for the 
Government to make a heritable grant 
providing for a succession of limited 
interests, each grantee taking the estate 
for life and whether, by virtue of the 
limited nature of the grant, the property 
fell within the Exception to section 60 of 
the Code of Civil Procedure and was 
therefore not liable to be sold at the 
instance of the decree-holder. A differ- 
ence of opinion arose between the two 
Judges who heard the appeal and conse- 
quently, the matter was referred to a third 
Judge for his opinion, Burn. J., held that 
the jaghir which was brought for sale fell 
within the terms of section 60, Civil Pro- 
cedure Cade and the jaghir was certainly 
saleable property over the profits of which 
the judgment-debtors had a disposing 
power which they may exércise for their 
own benefit. Abdur Rahman, J., held 
that under the terms of the sannad or in 
pursuance whereunder the jaghir was 
granted to the grantee and his heirs, they 
ate only entitled to the right to enjoy the 
rents and profits derived from the jaghir 
during the time of their natural lives, but 
they had no power of disposal over the 
corpus of the property, that they cannot 
be held to have any power to deal with its 
income beyond the period of their natural 
lives and that therefore, the jaghir cannot 
be held to'be saleable property belonging 
to the judgment-debtor or ever which or 
the profits of which he has a disposing 
power which he may exercise for his own 
benefit, as defined in section 60, Civil 


‘ 
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Procedure Code. Veniataraiaang Rao, 
J., the third Judge, to whom the matter 


was referred for his opinion, concurred’ 


with the view, of Abdur Rahman, J.’ and. 
held that it was competent for” ‘the Gr own 
to make a heritable grant providing for a 
succession of limited interests each grantee 
taking the estate for life, that such grantees 
were only entitled to enjoy the rents and 
profits from the jagair during their lives, 
that such rights alone, and not the jaghir 
itself, are attachable "and saleable and 
consequently, the appropriate order that 


was to be passed in the case was to direct’ 


the appointment of a receiver to be in 
possession and management of the pro- 
perty who will collect the rents and profits 
thereof and pay the share of thé net profits 
of. the judgment-debtors in satisfaction 
of the decree. i 


8. © Mr. Kesava Iyengar, learned Cone 
for the decree-holder, vehemently opposes 
the contention of the: appellant that the 
lands of the Mutt, being lands granted 
under inam, are not liable to be attached 
and. brought to sale and advanced several 
arguments to sustain the order of the 
lower Court. It was firstly contended by 
Mr. Kesava Iyengar, that the objection 
raised to the inam lands of the Mutt 
being brought to sale is a new ground of 
objection and was not raised’ before the. 
executing Court. It was therefore argued 
that the appellant cannot be permitted to 
raise this new ground of objection in the 
appellate stage of the case. -To. buttress 
this argument, Mr. Kesava. Iyengar placed 


reliance upon Govindoss v. Rajah of Karozt- 


nagar}, where it was held that a party, 
who has objections to a proceeding before 
the Court, must put them forward at the 
earliest opportunity and must put all of 
them forward and not keep, back any of 
them for subsequent presentation. It is, 
no doubt, true .that the objection, as now 
. projected by the appellant, was .not 
raised .béfore the executing Court. But, 
on that score, I do not think that the 
appellant can be denied: opportunity to 
raise the contention, since it is a mixed 
question of law and fact. ‘The second 
argument of Mr. Kesava Iyengar is that 
the properties which were brought to sale 
were attached even in E.P. No. 22 of 
1959 -and, since- the -appellant did not 
i 
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raise any. objection to the attachment ‘of 
the lands on the ground that they were 
inam lands and hence inalienable in 
character, the appellant was estopped from 
agitating’ the question that the lands were 
not liable for attachment and sale. To 
contend that though E.P. No. 22 of 1959 
was closed, nevertheless the attachnient 
effected in that petition must be deemed 
to be subsisting, the ‘learned Counsel 
placed reliance on Lakshmanan Chetty v. 
Palaniappa ‘Chetty® where it was held that 
when once execution is ordered, the subse- 
quent dismissal’ of the- execution petition 
either for want of prosecution or, owing to 
inability: of the procéssof the Court to 
reach the judgment-debtor or his property 
does not imply that ‘the earlier orders 
passed on that application ceased to have - 
effect: I am afraid that the proposition 
óf law relied on by Mr. Kesava Iyengar 
cannot have application to the facts of this 
case. Admittedly, the fit person who was. 
in chargé’ of the Mutt had not only re- 
pudiated ‘thé ‘liability of the Mutt to 
satisfy the decree obtained by the decree- 
holder, but had gone'a stèp further ‘and: 
filed: a suit, O.S. No. 52 of 1962, to res- 
train the ‘decree-holder from executing 
the decree-in ‘O.S. No. 16 of 1957 against 
the Mutt and its properties. - In such cir- 
cumstances, it is difficult to accept the. 
contention advanced on behalf of the 
decree-holder that the Mutt or its re- 
presentative had.not raised any objection, 
to the attachment effected in E.P. No. 22 
of 1959 regarding the.inam character of 
the lands, of the Mutt and therefore it 
must be concluded that the Mutt had 
waived such an objection at the appro- 
priate stage and, in any, event, it was 
estopped from questioning the validity of 
the attachment after having meekly 
suffered, such attachment in E.P. No. 22 
of 1959. The third ground relied on by 
the decree-holder to meet the case of the 
appellant is that the plea of the appellant 
had already.been considered by the Court 
in A.S, No, 365 of ‘1964 and therefore, 
the appellant is barred by res “judicata 
from raising the plea once over again. 
The judgmentin A.S. No. 365 of 1964, does 
not, however, provide any basis for such 
a contention being advanced by Mr. 
Kesava Iyengar. What was principally 
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contended in O.S. No. 52 of 1962 and in 
A.S. No, 365 of 1964 was that the Matathi- 
pathi who had incurred the debt from the 
decree-holder had incurred the. liability 
for personal causes and as such, the Mutt 
or its properties cannot be called upon 
to satisfy the decree. The question as 
to whether the inam properties of the 
Mutt are liable to be, attached and 
brought to sale in execution ofa decree 
obtained against the Matathipathi did 
not directly come up for consideration in 
those proceedings. There is, therefore, 
no force in the contention that the deci- 
sion in A.S. No. 365 of 1964 will operate 
as res judicata and debar the appellant 
from raising the plea that the inam lands 
of the Mutt are inalienable and, cannot 
be brought for sale. The last argument 
of Mr. Kesava Iyengar is that, in any 
event, there is a marked diff:rence bet- 
ween inam grants in favour of individuals 
burdened with a service and inam grants 
in favour of institutions for religious and 
charitable purposes, and the ‘restrictions 
impressed upon the grant toa grantee of 
the former category cannot be held to exist 
in so far as the grants of the latter category 
are concerned. So far as this contention 
is concerned, I am of opinion that 
Mr. Kesava Iyengar’s objection is well- 
founded. 


$ 


g. As I have'already stated, the appellant 
has filed C.M.P. No. 12550 of 1972 for 
reception of the Inam Fair Register 
extract as additional evidence. As the 
appellant places reliance on the entries 
contained therein and as I am of opinion 
that the entries in the Inam Fair Register 
have to be necessarily looked into’ for 
assessing the case of the appellant, the 
petition, C.M.P. No. 12550 of 1972 is 
allowed and the Inam Fair Register extract 
is received and marked on the side of the 
appellant, as Exhibit R-1. In Exhibit 
R-1, under column, 10; the grant is shown 
as a permanent one. It is therefore not 
a restricted or a conditiona] grant. The 
decisions relicd on by the learned Counsel 
for the appellant can have no application 
to the facts of this case. Anajneyalu v. 
Sri Venugopala Rice’ Mills Limited} was a 
case where the grant was to an individual 
and the grant was subjected to the 
condition that the grantee and his succes- 
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sors-in-in terest should do swasthivachakam 
service in the temple and they would be 
entitled to enjoy the inam so long as they 
did the service. Even when the Inam 
Commissioner confirmed the grant, he 
incorporated the stipulation that the 
grant was to be continued so long as the, 
service was performed. It was in those 
circumstances, the Full Bench held that 
the grant being burdened with service, 
was of a restricted nature and therefore 
the ‘lands granted under the inam were 
not alienable. In so far as Sundararajulu 
Naidu v. Pappiah Naidu, is concerned, the 
inam besides being an’ unenfranchised 
one, was also a heritable one, since the 
grantor intended the grant to descend ta 
the heirs of the grantee. It was on 
account of that, a clause containing prohi- 
bition against alienation was ‘inserted in 
the grant. No such restrictions are seen 
in so far as the inam grant of lands in the 
instant case is concerned. Further more, 
it is seen that the grant has been enfran- 
chised and a jodi rent has been fixed for 
the lands, There is no evidence as to 
when exactly the inam was granted and 
by whom it was granted. If the grant 
had been made by the proprietor of an 
estate, even the Government has no 
right ta resume aa inam subsequent to the 
ermanent settlement. Vide: The 
ecretary of State v. Bhanumurthy?, In the 
Inam Fair Register extract, Exhibit R-1, 
under the column “ Decision of the Inam 
Commissioner or his Assistants”, the 
following endorsement is found: “ Con- 
firmed on present tenure subject ta the 
jodi of Rs. 220. The tank will in future 
be repaired by the inamdar himself”. 
It is apposite to note here that in another 
portion of Exhibit R-1, the following 
endorsement is found : “ The tank of the 
village is in good order. The cost of the 
tank repairs has been borne by the Govern- 
mentand the Ardhamayamdar (Ardha- 
nari Gounder) in equal shares.” Thus 
it is seen that the Inam Commissioner has 
not only confirmed the grant of the whole 
ardhamanyam village in favour of the 
Mutt, but has subjected it to a jodi of 
Rs. 220 and has further directed the Mutt 
itself, viz., the inamdar, to meet the 
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expenses of the tankin future. The follow- 
ing passage occurring in page 53 of 
Vedantachari’s Estates Land Act (Vol. I) 
-makes it clear that if the word “‘ confirm- 
d” appears in the Inam Fair Register, as 
against inam, the presumption would be 
that the grant of the inam- was made 
prior to enfranchisement : 


“The word ‘ confirmed ’ appears to be: 
used to indicate inams, which are con- 
firmed ‘by the Inam Commissioner, 
prior to enfranchisement.” 


With reference tr enfranchisement of 
inams, this is what is found at page 53 
of the abovesaid book : 


“ Subsequently in 1859, what are known 
as the Inam Rules were framed for 
investigating into the titles of various 
inamdars and for enfranchisement of 
inams, by releasing the reversionary 

- rigits of the Government, and grant- 
dag free-hold title deeds to the inamdars 
to a fixed quit rent. An Inem Com- 
Imissioner was appointed for the pur- 
pose.” l 2 


-. 


After dealing with the various modes 
of proof regarding valid tite for an 
inam, the author has stated as 
follows : l ` 


“ Where proof of title is- adduced as 
: above, the’inam is ‘ confirmed’ and 
then enfranchised by the reversionary 
. rights of the Government being sur- 
rendered and a free-hold ‘title bing. 
< issued. 
- therefore inams which are ‘ confirmed ’. 
‘Wherever inams are not enfranchised, 
it has to be shown that they were at 
- Teast ‘recognised’ in the manner 
already stated. .‘ Recognised’ inams 
appear to be those which are not ex- 
pressly settled or enfrarchised by the 
*.Governmert’ but otherwise lowed 
- to be continued, whereas ‘ confirmed ° 
- imams are those which are expressly 
- “settled? under the Inam Rules or 
otherwise ”. 


Tn such circumstances, the entries in the 
nam Fair Register extract themselves go 
to show that the inam was not only cen- 
‘firmed, but enfranchised by the. Inam 
‘Commissioner. As I have already stated, 
there is no stipulation anywhere that the 
nam‘ grant will suffer resumption if the 
49 
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grantee failed to perform any of the 
conditions imposed on it. Undoubtedly, 
if the lands of the Mutt are acquired, the 
Mutt will be entitled to compensation in 
espect of those lands. -It therefore 
necessarily -follows that the lands which 
have been attached by the decree-holder 
are the absolute properties of the Mutt and 
therefore liable to be attached and brought 
‘for sale by the decree-holder. Even sec- 
tion 41 of the Hindu Religious and Charit- 
able Endowments Act cannot be of any 
avail to tke appellant. Section 41 prohi- 
- bits a voluntary transfer of inam land by 
-exchange, gift, sale or mortgage and any 
lease for a term éxceeding five years. 
Even here, any of the abovementioned 
acts can be entered into by or on behalf of 
the institution, excepta transaction 
amounting to gift, with the sanction of thc 
Goverrm:nt. It is therefore clear that 
it is not as ifan exchangs, sale, mortgag >| - 
lease etc., can never be entered into by z 
religious or charitable institution in res- 







.10. In the result, the appeal fails and is 
dismissed, but there will be no order as to 
costs. ot 


Exhibit marked in High Court. 


Exhibit R-l—Inam Fair Register Ex: 
tract, dated 19th January, 1951... 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—S. Maharajan,. F. 


B. Narayanan. Chettiar Appellant* 
v. 
S. Alagar Thevar Respondent. 


Madras City Tenants’ Protection Act (II 
of 1922), section 9—Ejectment—Petition under 
section 9—Compensation ordered to be deposited 
—Landlord failing to execute conve yance— 
Tenant filing execution petition—Whether peti- 
tion necessary—S cope. 


Neither an interlocutory application nor 
an execution petition is required by the 
Madras City Tenants’ Protection Act to 
be filed by the tenant. It is the duty of 
the Court after receiving the original 
petition filed by the tenant, to keep that 
petition pending till it goes through all 
the stages contemplated in section 9 of the 
Act and final orders are passed either 
directing the conveyance by the landlord 
to the tenant and directing the tenant to 
put the landlord into possession of the 
remaining extent, or in case, the tenant 
fails to deposit the amount within the 
prescribed period, dismissing the applica- 
tion itself. [Para. 5.] 


Appeal against the order of the Court of 
the Subordinate Judge (First Additional) 
Madurai, dated 7th July, 1972 and made 
in C.M.A. No. 48 of 1972 (in B.P. No. 
724 of 1971 in O.P. No. 92 of 1964 District 
Munsif Court, Madurai Town). 


Manicka K. Ramalingam, for Appellant. 
R. Ramaswami, for Respondent. 


The Court made the following 


Orpzer.—This appeal is directed against 
the order of the First Additional Subordi- 
nate Judge, Madurai dismissing the 
appellant’s appeal against the order of the 
Principal District Munsif, Madurai Town 
in Execution Petition No. 72 of 1971 in 
‘Original Petition No. 92 of 1964. In 
O.S. No. °481 of 1964 on the file of the 
Court of the District Munsif, Madurai 
Town, the appellant sued for ejectment 
Ko e ieee en eee ee 
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The tenant 
filed O.P. No. 92 of 1964 under section 9 
of the Madras City Tenants’ Protection. 
Act, which despite contest, was allowed. 
Both the parties preferred appeals to the 
District Court, Madurai, which in modi- 
fication of the order passed by the District 
Munsif, directed the tenant to pay the 
landlord a sum of Rs. 5006-25 towards: 
compensation for the property in ques- 
tion within three months from the date 
of that order. The appellate Court further 
directed that on the amount being paid 
or deposited into Court, O.P. No. 92 of 
1964 shall stand allowed and in default 
of such payment or deposit the said O.P. 
shall stand dismissed. In pursuance of 
that order, the tenant deposited the 
amount into Court but the landlord failed. 
to execute a conveyance in favour of the 
tenant, whereupon the tenant filed Execu- 
tion Petition No. 724 of 1971 on the file 
of the ‘Court of the District Munsif,. 
Madurai Town for a direction to the 
landlord to execute a conveyance in his * 
favour in accordance with the order of 
the appellate Court. This execution peti-. 
tion was opposed by the landlord on the 
ground -that no execution petition was: 
maintainable- inasmuch ‘as the tenant 
had not obtained any final decretal order 
as contemplated under section 9 (3) of 
the Madras City Tenants’ Protection 
Act. Another ground urged was that 
the tenant was liable to pay Rs. 750-00 
on account,of arrears of rent after making: 
the necessary adjustments and that he 
‘was not entitled to ask for a conveyance 
without payment of that amount. Both. 
these contentions were over-ruled by the: 
District Munsif who. approved the draft 
sale-deed. produced by the - tenant and 
directed him to produce a fair sale-deed. 
Against this order, the landlord preferred. 
C.M.A. No. 48 of 1972 on the file of the: 
Court of First Additional Subordinate 
Judge, Madurai. The sole objection 
raised in appeal.was that the execution. 
petition was not maintainable in law.. 
The appellate Court held that the execu-. 
tion petition was maintainable and_dis-. 
missed the appeal without costs. It is 
against this order that the present appeal 
has been filed. 


a. Under section 9 (1) (a) of the Madras: 
City Tenants’ Protection Act, any tenant 
who is entitled ta compensation under 


, I0) 
section 3 and against whom a suit in 
ejectment has been instituted may within 
the period prescribed apply to the Court 
for an order that the landlord shall. be 
directed to sell for a price to be fixed by 
the Court, the whole or part of, the extent 
of the land specified in the application. 


3. Under section 9 (1) (b) on such appli- 
cation, the Court shall first decide the 
minimum extent of the land, which may 
be necessary for the convenient enjoy- 


ment by the tenant and then proceed to- 


fix the price of the minimum extent of 
the land and then order that within a 
` period to be determined by the Court 
the tenant shall pay into Court or other- 
wise as directed the price so fixed in one 
or more instalments with or without 
interest. 


4- Under section 9 (2), in default of 
payment by the tenant of any one instal- 
ment, the application shall stand dis- 
missed. Under clause (a) of sub-section 
(3) of section 9 on payment of the price 
fixed under clause 6) of sub-section (1), 
the Court shall pass an order directing 
the conveyance by the landlord to the. 
tenant of the extent of land for which the 
said price was fixed. The Court shall 
by the same order direct the tenant to 
put the landlord into possession of the 
remainirg extent of the land, if any. 
Under section 9 (3) (b), on the order 
referred to in clause (a) being made the 
suit or proceeding shall stand dismissed 
“and any decree or order in ejectment 
that might have been passed therein but 
which has not been executed shall b 
vacated. i 


5» Itis clear from a perusal of the several 
clauses in section 9, that only one applica- 
tion by the tenant is contemplated. It is 
not as if he has to file a separate applica- 
tion- at every stage. Admittedly before 
the execution petition was filed by the 
tenant an order had been passed fixing 
the minimum extent of land necessary for 
the convenient enjoyment by the tenant 
and fixing also the price of the minimum 
extent of the land decided as aforesaid. 
Further the Court has also by its order 
directed the tenant to deposit into Court 
the price fixed by it. It is admitted that 
a sum of Rs. 5006-25 was fixed by the 
Court, which has been deposited by the 
tenant into Court on 3rd November, 
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1969. In fact, this amount was fixed by 
the appellate Court in modification of 
the amount fixed by the Court of first 
instance. After this modification, the 
trial Court ought to have called O.P. 
No. 92 of 1964 on or after the date ‘fixed. 
for the deposit of the amount by the 
tenant. Because it failed to do so the 
tenant filed an execution petition on the 
basis that he could execute the order 
already -passed by the Court. This gave 
the landlord a handle to raise the objec- 
tion that no exscution petition was main- 
tainable. It was also contended that 
only by way of interlocutory application 
the tenant should have prayed for further 
orders from Court. 





prescribed period, dismissing the applica-} 
tion itself. The execution petition filed 
by the tenant must be regarded as a 
reminder to the Court to take up the 
Original Petition and proceed with it 
till the culmination of the proceedings 
contemplated in section 9 (3) (a), It is 
not as if any executable order has been 
passed by the Court when it directed the 
tenant to deposit the amount. It was. 
merely a direction which had to be follow— 
ed by further orders, either of dismissal in 
case of default or of direction to the land- 
lord to execute a conveyance incase the 
deposit was made. 


6. I, therefore, hold that the objection 
raised by the landlord is entirely mis- 
conceived and both the Courts below 
have passed orders on the erroneous basis. 
that an execution petition was necessary. 
I direct that the Execution Petition filed 
by the tenant be treated merely as a 
reminder to the Court to take up O.P. 
No. 92 of 1964 at the stage at which it was 
left, and as a prayer to proceed with it in 
accordance with the provisions embodied. 


388 
in section 9 of the Madras Gity Tenants’ 
Protection Act, 1921. 
7. The result is that the appeal will 
stand dismissed, but, under the circum- 
stances, without costs. 


S.J. Appeal dismissed. 





IN THE HIGH COURT OF JUDI- 
CA TURE AT MADRAS. 


PResENT :—V. Ramaswami, J. 


A. N. Parasuram by his duly consti- 
tuted agent A. P. Narayanan A 


App:llant® 
a. i : 
"€. S. Rajavelan and others. 
bre ie ee oe Respondents, 


4 1) Madras City Municipal Corporation Act 
AIV of 1919), sections 99 to 10$ and 
wale 3-A of Part 1-A of Schedule IV—Rule 
'g-A—Word “or”, if . to be understood as 
“c and’’—-Person liable to pay tax—Dsfini- 
‘tion of ‘ occupier’—Rzvision of assessment 
—Notice to occupier—lf necessary. 


(B) Madras Buildings (Lease and Rent 


Gontrol) Act (XVIII of 1960), section 6— 


Obj ct of. 


It is well-settled, that in Order to give 
effzct to a legislative intendment it would 
be permissible for the Court to interpret 
and understand the word € or’ as mean- 
ing ‘and’, if the language warrants such 


interpretation. [Para. 6.] 


"Though tax is levied on the building or 
Jands under section 99 of the Madras 
‘City Municipal Corporation Act the 
Jiability to pay the tax is fixed under 
section 104 on the owner of the assessed 
premises. On a prima facie reading, 
Tule 3-A of Part 1-A of Schedule IV to 
the Act even authorises the Commis- 
sioner to issue notice to the occupier 
alone to revise the assessment. But 
‘having regard to the provisions of the 
Act and to the definition, it would have 
‘to be understood as authorising the Com- 
‘missioner to issue special notice to the 
occupier only under special circum- 
‘stances, , [Para. 9.] 
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There may be cases where the owner 
himself may not be available and as the 
assessment itself has to be made during 
the half year in respect of which the assess- 
ment relates and since it may not be 
possible for the Corporation to issue 
notice to the owner who may be in a 
different place, the Corporation is autho- 
rised to issue notice to the occupier under 
rule 3-A and make the assessment. 
The owner is not without remedy in such 
cases and he can file an application for 
revision on the ground that the occupier 
to whom notice has been issued had not 
placed all the materials before the Cor- 
poration for coming to the proper con- 
clusion. [Para. 11.] 


The definition of “ occupier ” is an inclu- 
sive definition. Any person who is in 
physical occupation of the property, 
though not a tenant, would, also be an 
occupier. The latter portion of the 
defitition seems to sugg:st that even a 
trespasser who would be liable to pay 
damag:s to the owner, is an occupier 
within the meaning of the defiiition. 
M:ıch more so, the transferee of the legal 
title would be an “ occupier”? within the 
meaning of rule 3-A. { Para. 9.] 


Further there is no obligation on an 
owner to intimate to the Corporation 
about any change in the tenancy. The 
obligation is only to intimate if there is 
any change in the rent payable in respect 
of the premises, for, that alone will have 
a bearing on the assessment of the pro- 
perty. The Corporation, therefore, has 
no means of knowing who the tenant is 
to whom the notice will have to bs issued. 


[Para. 10.] 


The object of section 6 of the Madras 
Buildings (Lease and Rent Control) Act 
is to make the rent payable have a bear- 
ing on the tax paid in respect of the pro- 
perty. The provisions of section 6 could 
not in any way control the provisions of 
the Madras City Municipal Corporation 
Act in respect of the assessment and levy 
of taxes. Section 6 of the Act is not 
made to have any overriding cff-ct over 
the provisions of the Madras City Munici- 
pal Corporation Act. [Para. 13.} 


Having regard to the scheme of the 
Madras City Municipal Corporation Act, 
tule’ 3-A could not be understood as 


II}. 


making it obligatory on the Corporation 
to issue a notice to the occupier also in 
addition to the notice to the owner and 
the word ‘or’ occurring in that rule 
could not be understood as meaning 
‘and’. [Para. 12.] 


Appeal against the decree of the City 
Civil Court (First Additional City Civil 
Judge), Madras in Appeal Suit No. 104 
of 1969, preferred against the decree of 
the City Civil Court, (Fourth Assistant 
Judg) Madras in Original Suit No. 1043 
of 1965. 


T. Aravamudha Ayyangar and- A. P. Venkata- 
chalam, for Appellant. 


B. Lakshminarayana Reddy and V. Kathirozlu, 
for Respondents. 


The Court delivered the following 


Jouvement:—The appellant is the un- 
successtul plaintiff. Respondents 1 to 3 
are the ow.ers of Premises No. 24, Halls 
Road, Madras, of which the appellant is 
the tenant on a monthly rental of Rs. 375. 


a. On Ist September, 1960 the fourth 
respo.ident, Corporation of Madras, issued 
a notice to the owners, under rule 3-A of 
Part 1-A of Schedule IV of the Madras 
City M:niicipal Corporation Act, 1919, 
proposing to amend, in the books of 
assessment, the annual valuation of the 
property as Rs, 95555, and the tax pay- 
able thereon as Rs. 1,127-49, and library 
cess at Rs. 29-81 for the first half-year 
1960-61, and calling upon the owners to 
state their objections thereto, if any, on or 
before 3 p.m. on 8th September, 1960. 
By letter, dated 8th September, 1960 
respondents | to 3 filed their objections to 
the proposed amendment of the property 
tax assessment books by revising the 
annual valuation, contending that the 
rent for the premises continued to be the 
same and that they had not caused any 
improvement or addition to be made to 
the premises to warrant the increase. 
The objection was overruled ; but all the 
same, the value was reduced to Rs. 8,190 
and the tax payable thereon was fixed at 
Rs. 966-42 and the library cess at Rs. 25-59. 
Since the revision of assessment occurred 
in the middle of two géneral revisions, 
the Revenue Officer of the Corporation 
issued a special notice as required under 
Rule 3-A of Part I-A of Schedule IV- of 
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the Madras City Municipal Corporation 
Act. This notice also informed the 
owners that they could file a petition for 
revising the assessment to the Commis- 
sioner within fifteen days of the service 
thereof. This special notice was. issued 
on 12th September, 1960 and served on 
respondents 1 to 3, the owners. The 
owners thereupon filed a revision peti- 
tion to the Commissioner. . The Com- 
missioner reduced the assessment by fixing 
the annual value at Rs. 6,006 and the 
half-yearly tax payable at Rs.. .708-70 
and library cess at. Rs. 18-75. The 
owners did not object to this revision, by 
taking, further proceedings. 


3. But the plaintiff filed the suit, out of 
which this second appeal arises, leng- 
ing the assessment on the ground that the 


- revision of assessment was made collu- 


sively and without notice to him and that 
he was not bound by the revised assess- 
ment. His contention was that .under 
section 6 of the Madras Buildings (Lease 
and Rent Control) Act he would be 
liable, as a tenant, to pay any increase in 
the tax to the landlords and that therefore 
he is the person vitally interested in the 
revision of assessment and of tax. He 
also contended that at the time when the 
revision was sought to be made, section 30 
of the Madras Buildings (Leasé.and Rent 
Control) Act exempted a non-residential 
building, the rental value of which, as. 
entered in the property tax assessment 
books of the Corporation, exceeded Rs. 
400 per mensem, and the attempt of the 
landlords was to revise the assessment by 
increasing the annual value in order to 
take the premises out of the purview of 
the Madras Buildings (Lease and Rent 
Control) Act. He further contended 
that on a construction of Rule 3-A ‘of 
Part I-A of Schedule IV of the ‘Madras 
City Municipal Corporation “Act itself, 
a notice is required to be given to the 
tenant, and that since, admittedly, no 
notice was issued to the tenant— occupiers. 
the revision of assessment was not binding 
on him. 


4. The plea of collusion was found ag inst 
by both the Courts below; and I am not 
impressed ‘with the argument. of the 
learned Counsel, for the appellant that 
the revision of assessment was brought. 
about callusively by the Corporation and ` 


390 


the owners. For one thing, a statutory 
authority like the Corporation could not 
be easily inferred to have colluded 
with the owners of a premises. For 
another thing, the owners would normally 
be expected not to ask for an increase in 
the assessment, because that would be a 
permanent valuation which they could 
not, at any stage, get reduced even after 
evicting the tenant. In any case, as the 
finding on the question of collusion is one 
of fact, I am unable to interfere with 
the concurrent finding of the Courts 
below. 


g. The next question, therefore, that 
arises for consideration in this second 
appeal is as to whether, on a proper inter- 
pretation of rule 3-A aforesaid, the 
plaintiff would be entitled to a special 
notice before the revising of the assess- 
ment and whether the revision of assess- 
ment made without such a notice to him 
was invalid. 


6. Rule 3-A of Part I-A of Schedule IV 
of the Madras City Municipal Corpora- 
tion Act reads as follows :— 


“ In every case in which between one 
general revision and another the Com- 
missioner assesses any property for the 
first time or increases the assessment 
on any property otherwise than in 
consequence of a general enhancement - 
of the rate at which the property-tax 
is leviable, the Commissioner shall 
intimate by a special notice to the 
owner or occupier of such property 
that a petition for revising the assess- 
ment will be considered if it reaches the 
municipal office within thirty days 
from the date of service ofsuch notice 
in the case of Government, a railway 
administration or a company and with- 
in fifteen days from the said date in 
other cases.” ` 


The argument of the learned Counsel for 
the appellant is that the rule requires 
the issue of a special notice ta the owner 
or occupier and that in the context of 
the rule and the relevant provisions of_ 
the Act, the word ‘ or’ would have to be 
understood as ‘and’ so as to make a 
special notice necessarily to be issued both 
to the owner and the occupier. There 
oa be any dispute, and it is well- 
settled, that in order to give effect to a 
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legislative intendment and if the language 
warrants such an interpretation, it would 
be permissible for the Court to interpret 
and understand the word ‘ or’ as mean- 
ing ‘and’. The only question, therefore, 
is whether the scheme of the Act or the 
relevant assessment proceeding anyway 
warrants such an interpretation. 


4. Section 99 of the Madras City Munici- 
pal Corporation Act authorises theGouncil 
to levy property tax on all buildings and 
lands within the City, save those exempted 
under the Act, by a resolution. - Section 
100 deals with the method of assessment 
and provides that every building shall 
be assessed together with its site and 
other adjacent premises occupied as 
appurtenances thereto unless the owner 
of the building is a different person from 
the owner of such site or premises. The 
next relevant sections to be noticed are 
sections 103 and 104. -Section 103 makes 
the property tax a’ first charge upon the 
building or the lands and upon the 
movable property found therein and 
belonging to the person liable to such tax. ` 
Section 104 deals with the person liable 
to pay the tax and when the tax is payable. 
It states — 


“ The property tax shall be levied every 
half-year, and shall, save as otherwise 
expressly provided in Schedule IV, 
be paid by the owner of the assessed 
premises within fifteen days after com- 
mencement of the half-year.” 


8. The learned Counsel for the fourth 
respondent, Corporation, contends that 
the primary liability to pay the tax is 
that of the owners, though the Commis- 
sioner is authorised under rule 29 of - 
Part I-A of Schedule IV of the Madras 
City Municipal Corporation Act, in cer- 
tain circumstances, to collect the tax from 
the occupier. Having regard to the scheme 
of the Act, the learned Counsel contends 
that the word ‘ or’ occurring in Rule 3-A 
in between “owner”? and. ‘ occupier’ 
has to be understood distributively and 
that the Corporation was not bound to 
issue a notice both to the owner and the 
occupier. In this connection, he also 
referred me to the definitions of ‘ occu- 
pier’ and ‘ owner’ in the Act and pointed 
out that the definition of the word ‘ occu- 
pier’ does not make the plaintiff-appellant 
liable to pay the taxes, nor does the 
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definition of owner’ relieve respondents 
1 to 3 of the obligation to pay the taxes 
under any circumstances. According to 
him, even the collection of tax under 
Rule 29 of Part 1-A of Schedule IV of the 
Madras City Municipal Corporation Act 
‘from the occupier is only on the account of 
the owner, but it is a tax.to-be paid by the 
‘owner, and not a tax to be paid by the 
‘occupier, 5 


9. There is great force in this argument 
of the learned Counsel for the Corporation. 
As already seen, though tax is levied on 
the building or lands, under section 99, 
the liability to pay the tax is fixed under 
section 104 on the owner of the assessed 
premises. It is true that rule 3-A, ona 
prima facie reading, even authorises the 
\Gommissioner to issue notice to the “occu- 
vier’? alone to revise the assessment. 
But having regard to the provisions of the 
Act and to the definition, it would have 
to be understood as authorising the Gom- 
missioner to issue special notice to the 
occupier without a notice to the owner 
only under special circumstances. In 
this connection it may be noted that the 
definition of ‘occupier’ is an inclusive 
definition, and not exhaustive. Cases 
may arise where there has been a transfer 
of the legal title by a registered document, 
by the owner in favour of another. In 
such a case it is obligatory on the owner to 
intimate about the transfer to the corpora- 
tion so that the property: tax register 
could be amended by showing the trans- 
feree as the owner of the property. But 
the owner may fail to doso, though the 
transferee had occupied the premises. 
In such cases, section 106-A provides that 
both the transferee and: the transferor 
would be liable to pay the tax. What 
‘would be the position of the transferor 
so far as the corporation is concerned ? 
‘The transferor continues to be the owner 
though the legal title had passed to the 
transferee. The transferee having got 
the legal title, and as a physical occupier 
of the property, would also be liable to 
pay the tax. One of those cases where 
the Commissioner could issue a special 
notice to the occupier would be, in my 
opinion, one where the transferee is in 
occupation, Since the definition of ‘ occu- 
pier’? is an inclusive definition, any 
person who is in physical occupation of the 
property, though not a tenant would 
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also be an occupier. In fact, the latte 
portion of the definition seems to suggest 
that even a trespasser who would be 
liable to pay damages to the owner, is an 
occupier within the meaning of the defini- 
tion. Much more so, the transferee 
would be an ‘ occupier’ within the mean- 
ing of rule 3-A. 


10. There is also the further diff- 
culty. There is no obligation on th 
owner to intimate to the Corporation 
about any change in the tenancy. The 
obligation is only to intimate if there is 
any change in the rent payable in respect 
of the premises, for, that alone will have 
a bearing on the assessment of the pro 
perty. The Corporation, therefore, has 
no means of knowing who the tenant is 
to whom the notice will have to be issued. 


11. There may be cases where the 
owner himself may not be available and: 
as the assessment itself will have to be 
made during the half-year in respect of 
which the assessment relates, and since 
it may not be possible for the Corporation 
to issue notice to the owner who may be 
in a different place, the Corporation is 
authorised to issue notice to the occupier 
under rule 3-A and make the assessment. 
In all such cases where the assessment has 
been made after the issue of notice to the} 
occupier, the owner is not without any 
remedy, because, he can also file an appli-t 
cation for revising the assessment on the 
ground that the occupier to whom the 
notice had been given had‘not placed all 
the materials before the Corporation for, 
coming to the proper conclusion. 


12. Asrightly pointed out by the learned 
Counsel for the Corporation, under what 
circumstances the Corporation would be 
justified in issuing a notice to the occupier 
alone without rotice to the owner, would 
depend upon the circumstances of each 
case and would have to be decided with . 
reference to the facts and circumstances 
of that particular case. Having regardy’ 
to the scheme of the Act, rule 3-A could 
not be understood as making it obligatory], 
on the Corporation to issue a notice toj: 
the occupier also in addition to the notice 
to the owner and the word ‘ or’ occurring 
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‘fin that section could not be understood 
‘las meaning ‘and’. 


13. The next argumert of the learned 
Counsel for the appellant is that under 
section 6 of the Madras Buildings (Lease 
and Rent Control) Act, the difference 
between the original tax and the increased 
tax is to be paid by the tenant and since 
the liability to pay the increased tax 
ultimately falls on the tenant, the princi- 
ples of natural justice require that he 
should have been heard before any such 
increase is made. He also contended 
that section 6 of the Madras Buildings 
(Lease and Rent Control) Act and 
rule 3-A of Part I-A of Schedule IV of 
the Madras City Municipal Corporation 
Act will have to be read together and 
considered, construed and interpreted 
harmoniously so as to make bath these 
provisions workable, and, if so construed, 
it makes it obligatory on the Corporation 
to issue a notice to the occupier ‘before 
revising the assessment I am unable to 
accept this contention of the learned 
Counsel. The M.dras Buildings (Lease 
and Rent Control) Act, and in particular 
section 6, deals with the relationship of 
the landlord and the tenant and the fair 
rent payable by the tenant to the land- 


lord. It has nothing to do with the- 


tax to be levied on, the property as such. 
Section 6 has to be read along with section 
5 which deals with fixation of fair rent. 
he object of section 6 is to make the 
rent payable have a bearing on the tax 
paid in respect of the property. The 
tenant is made liable to pay the difference 
in the tax only in cases where the annual 
value is revised and not in cases where 
the rate of tax itself is revised by the 
Corporation. This clearly implies that 
section 6 could not contemplate any notice 
to the tenant before revising the annual 
value. Further, if the argument is to 
be accepted, even where a tenant is liable 
to pay the tax under a contract the Cor- 
poration will have to issue notice to the 
tenant though no statutory provision as 
in section 6 is on the statute book. The 
provisions of section 6 of the Madras 
Buildings (Lease and Rent Control) Act 
could not in any way control the provisions 
ijof the Madras City Municipal Corpora- 
[tion Act in respect of assessment and levy 
of taxes. It may also be pointed out that 
section 6 of the Madras Buildings (Lease 
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and Rent Control) Act is not made tol 
have any overriding effect over the provi- 
sions of the Madras City Municipal Cor: 
poration Act. 


x14. For the foregoing reasons, I am 
unable to agree with the learned Counsel 
for the appellant that he would be entitled 
to a notice by virtue of the provisions of 
section 6 of the Madras Buildings (Lease: 
and Rent Control) Act. 


I5. The second appeal accordingly fails 
and it is dismissed. There will be no, 
order as to costs.. No leave. os 
R.S. Appeal dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. T 


PRESENT :—KE. S. Venkataraman, 7. 
Samiappan Appellant ® 
v. : ' 7 
Ramaswamy Gounder .. Respondent. | 


Givil Procedure Code (V of 1908), Order 41, 
rule 23—Suit for recovery of amount—Appeal 
—Remand for: taking additional evidence— 
Whether valid, ` : 


Normally the mere fact that additional 
evidence. is required would ‘not at all 
justify an order of remand.  [Para. 7.} 


Cases referred to — . 
Achammal v. Krishna Naidu, (1969) 1 


M.L.J. 126 ; Annamalai v. Narayanaswamt 
Pillai, (1971) 2M.L.J. 330 : 84 L.W. 785 : 
A.LR. 1972 Mad. 316; Gora Chand v. 
Basantha Kumar, (1911) 12 I.C. 684: 15 
Cal.L.J. 258 ; Ram Dhani v. Nagar Mal, 
A.I.R. 1941 Oudh 561. ; 
Appeal against the order of the Court of 
the Subordinate Judge, Erode, dated 5th 
August, 1972 and made in A.S. No. 76 of 
1971 (O.S. No. 1858 of 1969 District 
Munsif Court, Erode). 


K. N. Balasubramaniam, for Appellant. 


K. Doraiswami and K. Vadivel, for Respon- 
dent. : 





* AAO, No, 402 of 1972. 26th April, 1974.. 


I, ~ 
The- Court made the following 


OrvER.—This is an appeal against an 
order ofremand. The suit was instituted 
by the plaintiff on the allegations that on 
the morning of 19th November, 1967 he 
advanced a sum of Rs. 2,000 to the defen- 
dant, that later on the same day the 
defendant executed a ‘‘ voucher”? (Exhi- 
bit A-1) promising to pay the said sum 
with interest at the rate of twelve per 
cent. per annum, that he defaulted to 
pay and that therefore the plaintiff filed 
the suit for recovery of the amount, limit- 
ing his claim for interest to six and one- 
fourth per cent. per annum. 


2. The defendant denied that he took 
any money from the plaintiff. and he 
further denied that the  sigiature in 
Exhibit A-1 was his. He contended that 
the suit had been falsely laid against him 
because of enmity which was itself due to 
the fact that the defendant helped a 
Harijan girl who filed a complaint against 
the plaintiff’s son for alleged rape. 


3. The plaintiff examined himself as 
P.W. 1, and the writer of Exhibit A-1 as 
P.W. 2, who stated that he wrote Exhibit 
A-1 at the instance of the plaintiff, but 
added that he did not know whether the 
defendant had signed in Exhibit A-1. 
The defendant examined himself as D.W. 
1 and denied the. borrowal and the execu- 
tion of Exhibit A-1. : 


4- On the basis of the above evidence the 
trial Court dismissed the suit. The 
plaintiff preferred an appeal which was 
heard by the learned Subordinate Judge 
of Erode, as A.S. No. 76 of 1971. Long 
after the appeal was filed, the plaintiff 
filed I.A. No. 62 of 1972 for reception of 
additional evidence, namely, that Exhibit 
A-1 should be sent for examination by a 
handwriting expert, after taking a photo- 
stat copy of the signature of the defendant, 
The judgment of the learned Subordirate 
Judge, which is under appeal, shows that 
the only point which was argued by the 
learned Counsel for the plaintiff was that 
even in the trial Court a similar applica- 
tion had been made, but had been reject- 
ed. It was mainly on that ground that 
the learned Subordinate Judge set aside 
the judgment of the learned District 
Munsif and remanded the suit, permitting 
the plaintiff to take photostat copies of 
an i Da 
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the signature of the defendant and send- 
ing Exhibit A-1 to the handwriting exeprt 
for comparison with the admitted signa- 
ture of the defendant. Aggrieved by this 
order of remand, the defendant has pree 
ferred this appeal. 


5» The main contention of Mr. K. N 
Balasubramanizm, learned Cowsel for 
the appellant, is that, ass. ming that the 
learned Subordinate Judge was justified 
in allowing the reception of additional 
evidence, that was not a ground which 
would justify a remand, but the proper 
course for the learned Subordinate Judge 
was to take the Additional evidence him- 
self or have’ it taken by the trial Court, 
but to keep the appeal itself on his file 
and dispose it, of. The learned Counsel 
cites the decisio: s of this Court in Achammal 
v. Krishna Naidu’ and Annamalai v. Nara- 
yanaswami Pillai? in support of his con- 
tention. 


6. Learned Counsel further submits that 
the petition was filed in the trial Court 
only at a late stage after the évidence was 
over and arguments were heard. This is 
mentioned in the counter which the 
defendant filedin I.A. No. 62of 1972. 
The learned Counsel points out that in 
the grounds of appeal in A.S. No. - 76 of 
1971 no ground was taken that the Icar= 
ned - District Munsif had improperly 
refused to receive the evidence -which 
the plaintiff sought to adduce. 


7. It is clear from the decisions cited by 
Mr. Balasubramaniam, which themselves: 
proceed on earlier decisions of this 
Court, that, even assuming that the learn- 
ed Subordinate Judge was right in allow- 
ing additional evidence to be taken, that” 
would not justify an order or remand. 
Normally the mere fact that additional 
evidence is required would not at all 
justify an order of remand. This is such 
a case. Two decisions have been cited 
by the learned Subordinate Judge in 
support of his order. of remarid ; Gora 
Chand v. Basanta Kumar? and Ram Dhani v. 
Nagar Mal*, In Gora Chand v. Basanta 
Kumar? the power of remand was not 
confined, as it is confined in Order 41, 
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rule 23 of the Code of Civil Procedure, 
with its Madras amendment effected in 
P. Dis. No. 778 of 1930. 
pointed out in the decisions cited that the 
power of remand has been circumscribed 
by the above amendment. In Ram Dhani 
v. Nagar Mal? the appeal was kept on 
the file of the appellate Court and only a 
finding was called. for, though the order 
calling for the finding was termed as an 
order of remand. The point which was 
argued seems to have been that the appel- 
late Court itself should have taken the 
additional evidence. No reference how- 
ever, is made to Order 41, rule 28 of the 
Code of Civil Procedure. Anyway, the 
point to be noted is that the appeal was 
kepton the file of the appellate Court. 
The learned Subordinate Judge has not 
referred to the decisions really applicable 
to this case like the ones which I have 
quoted above, which themselves follow 
the prior decisions of this Court in which 
the position was really settled. 


3. Even regarding the other point on the 
propriety of allowing additional evidence, 
there is substance in the contention of 
Mr. Balasubramaniam that the petition 
for receiving additional evidence was 
itself filed in the trial Court only at a late 
stage. In other words, this is not there- 
fore a case where it can be said within the 
meaning of Order 41, rule 27 (a) that 
the trial Court refused evidence which 
ought to have been admitted, and it can- 
not be said that, even if the petition was 
filed late, it ought to have been admitted 
by the trial Court. This point also may 
be examined by the learned Subordinate 
Judge, though if in the exercise of his 
discretion, he wants to allow the plaintiff 
to have this opportunity, this Court would 
hot stand in his way. 


9. The order of the learned Subordinate 
Judge is therefore set aside and he is 
directed to dispose of the appeal himself 
according to law dnd in the light of the 
observations contained in this judgment. 
Even if he considers that the additional 
evidence should be recorded, he should 
keep the appeal on his file. There will 
be no order as to costs, on this appeal. 


S.J. Appeal allowed. 
ea SP ORE eae 
1, AIR, 1941 Oudh, 561, ‘ 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—M. M. Ismail, F. 


P. D. Balasubramaniam .. Petitioner". 


The Corporation of Madras represen- 
ted by its Commissioner, Madras 4 
Respondent. 


Madras City Municipal Corporation Act 
(IV of 1919), seétion 96, Tamil Nadu City 
Municipal Act (LVI of 1961), section 102, 
Schedule II, rule 5—Time-barred arrears of 
property-tax—Employee held — responsible— 
Punishment imposed by Commissioner of Cor- 
poration—Recovery of arrears directed from 
pay of employee—Punishment whether validly 
imposed. 


The power to order recovery of pecuniary 
loss suffered by the Corporation from the 
pay of an employee is one of the punish- 
ments that can be imposed by the Com. 
missioner under section 96 (of the Madras 
City Municipal Corporation Act) and it 
is that power which is said to have been 
preserved by section 102 of the amending 
Act (LVI of 1961), and rule 5 of Schedule 
II to the amending Act in the judgment of 
the Bench (in W.A. No. 188 of 1967) in 
respect of employees who were in service 
of the Corporation prior to the Tamil 
Nadu Act LVI of 1961. LPara. 5.) 


The Commissioner had therefore the 
power to order recovery of the loss suffer- 
ed by the Corporation from the pay of the 
writ-petitioner. [Para. 6.] 


Case referred to :— 


Sivanarayananal v. The Corporation of 
Madras by its Conmissioner and The Revenue 
Officer, Corporation of Madras, W.P. No. 
4779 of 1965 and W.A. No, 188 of 1967. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records of the Respondent 
herein culminating in the order, dated 
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26th February, 1974 communicated in 
R.D.C. No. 78593, dated 7th March, 
1974 and quash the order, dated 26th 
February, 1974. 


AR. Krishnamurthy, for Petitioner. 
R. Thillai Villalan, for’ Respondent. 
The Court made the following 


‘ORDER.—The petitioner herein is an 
assessor in the service of the Corporation 
of Madras. By an order, dated 7th 
March, 1974, the Commissioner, 
Corporation of Madras, directed recovery 
of a sum of Rs. 4,000-05 from 
the salary of the petitioner herein 
at Rs. 50 per mensem, beginning from 
March, 1974, payable on 3lst March, 
1974 onwards till the entire amount is 
tecovered from him, This order was 
passed on the finding that the petitioner 
was responsible for the time-barred arrears 
-of property tax in Division No. 26 for the 
‘second half year 1968-69 and the first 
half year ` 1969-70, that he had not 
accounted for the items contained in the 
list and that in addition he had failed to 
submit reports called for, although 
reminders were issued. It is this order 
that is sought to be quashed in the present 
_writ petition. 

A. The solid ground urged in support 
of this writ petition is the decision of 
XK. N. Mudaliyar, J., dated 29th March, 
1973 in W.P. No. 2451 of 1972. The 
‘learned Judge held that after the 
introduction of the Tamil Nadu Act 
{LVI of 1961) by which section 96 of the 
City Municipal Corporation Act has been 
repealed, the Commissioner did not have 
the power to order recovery of the amount 
as he had done in the present case. 


3. However, the learned Counsel for the 
Corporation now represents. to me that 
the petitioner herein was in service before 
the coming into force of the Tamil Nadu 
Act (LVI of 1961) by which section 96 of 
‘the City Municipal Corporation Act has 
been repealed and that therefore it is the 
‘unrepealed provisions, as preserved in 
the transitory provisions, that would 
-apply to the case of the petitioner. 


4. By the Tamil Nadu City Municipal 
Act, 1961, namely, Tamil Nadu Act (LVI 
-of 1961), elaborate changes were made in 
the Madras City Municipal Act, 1919. 
-One of the changes that was made by 
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this amending Act was that section 49 
of the amending Act substituted a new 
group of sections for sections 85 to 97 of 
the original Act. Section 96 of the 
original Act provided that the authority 
competent to appoint an officer or servant 
may impose the enumerated penalties 
which included recovery from pay of 
the whole or part of any pecuniary loss 
caused to the Corporation. By the 
amending Act, section 96, those terms 
had been repealed. Itis in view of this 
only K. N. Mudaliar, J., in the judgment 
referred to above came to the conclusion 
that after the Tamil Nadu Act LVI of 
1961, the Commissioner had no power to 
order recovery of the ‘amount from the 
pay of a corporation employee. 


5- However, one fact that has to be 
considered, as far as the present case is 
concerned, is, as I have pointed out al- 
ready, the petitioner was in the service of 
the Corporation even before the com- 
mencement of Tamil Nadu Act LVI of 
1961. With reference to the amendments 
introduced by this Act, section 102 of 
that Act made some transitory provi- 
sions. Section 102 (1) of the amending 
Act stated that in regard to the first 
constitution of the central committee, 
any circle committee, the corporation 
accounts committee, the contracts com- 
mittee, the licence appeals committee 
or the appointments committee in ac- 
cordance with the provisions of the prin- 
cipal Act as amended by that Act and 
otherwise in first giving effect to the said 
provisions, they shall be read subject 
to the rules in Schedule IT. Schedule II 
contains five rules and the fifth rule ‘is: 


“5, Every person included in the 
Corporation establishment immediately 
before the date of the commencement 
of this Act and who was employed by 
the Corporation wholly or mainly in 
connection with the affairs of the Cor- 
poration immediately before the said 
date shall, on and from that date, Fold 
his office in the Corporation by the 
same tenure, at the same remuneration 
and upon the same tenure, and upon the 
same terms and conditions and with 
the same rights and privileges as ta 
pension and gratuity and other matter 
“as he would have held the same on 
the date aforesaid if this Act had not 
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been passed and shall continue to do 
so unless and until his remuneration, 
terms and conditions and his rights 
and. privileges are so altered as to 
be on the whole not less favourable 
to him than those to which he was 
entitled immediately before the said 
date.” 


This rule came up for consideration before 
this Court in  Sivanarayananal v. 
The Corporation of Madras by its 
Commissioner and The Revenue Ofic, 
Corp ration of Madras arisiig therce 
from: In that case, pending dis- 
ciplinary proceedings and before final 
orders were passed, the Commissioner 
placed a Class III employee under sus- 
pension, The jurisdiction of the Com- 
missioner to take disciplinary proceedings 
against the employee was challenged 
in that writ petition on the basis of the 
deletion of section 96 by the amending 
Act LVI of 1961 referred to already. 
Kailasam, J., who dealt with the writ 
petition in the first instance dismissed 
the same and that dismissal was affirmed 
by a Bench in the writ appeal referred 
to above. The Bench in the writ appeal 
pointed out : 


“ Section 96 has been recast and in its 
present form, it does not speak of confere 
ment of power to mete out any punish- 
ment. In view of this, it is urged upon 
us that the effect of the amendment, 
just referred to, was to take away the 
disciplinary power of the Commissioner 
vis-a-vis. the Corporation employees. 
particularly those belonging to Class III 
_ category. But section 102 provided 
the power for making transitory pro- 
_ visions, Schedule II to Madras Act 
. LVI of 1961, by rule 5, clearly covers 
_the gap brought about by the said 
améndment and preserves to the Com- 
. missioner all the disciplinary powers 
which he had immediately before the 
enactment and coming into force of 
Madras Act LVI of 1961. The 
employees who had been appointed to 
_ the service of the Corporation prior to 
the Act would continue to hold office 
on the same tenure and under the same 
terms and conditions and with the 
CO OO  ————————————— 


1. W.P, No, 4779 of 1965 and W.A, No, 188 
of 1967, . 
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. same rights and privileges as to pension 
and gratuity and other matters as 
efore the amending Act. This 
phraseology, in our opinion, is broad 
enough to cover disciplinary pro- 
ceedings, Kailasam, J., was, therefore, 
right in taking the view that the Com- 
missioner did have the power to take 
disciplinary proceedings against the 
appellant and inflict such punishment 
as he may under, section 96.” 


The above observation of the Bench fully 
applies to the facts of this case. The 
Bench had pointed out clearly that the 
power to take disciplinary proceedings 
against the appellant in that case and 
inflict such punishment as the Commis- 
sioner may under section 96 was preserved. 
As I have pointed out already, the power 
to order recovery from the pay is one of 
the punishments that can be imposed by 
the Commissioner under section 96 anc 
it is that power which is said to have bees. 
preserved by section 102 of the amendin 
Act and rule 5 of Schedule II to the 
amending Act in the judgment of the 
Bench referred to above in respect of 
employees who were in service of the 
Corporation prior to the Tamil Nadu}, 
Act LVI of 1961. 


6. Mr. B. Krishnamurthy, learned 
Counsel for the petitioner, sought 
to distinguish the judgment of the 
Bench by pointing out that the 
said judgment was concerned ‘merely 
with the power of the Commissioner 
to suspend a Corporation employee 
during the pendency of the disci- 
plinary proceedings. I am unable to 
accept this argument, in view of the 
law laid down by the Bench as to the 
effect, of section 102 and rule 5 of 
Schedule II to the amending Act LVI of 
1961, in the extract of the judgment, 
given, above. Consequently following 
that judgment, I hold that the Com- 
missioner had the power to order re- 
covery of the amount from the pay o 
the petitioner. 








7. Therefore, the Writ Petition fails 
and is dismissed. ‘There will be no order 
as to costs. 


S.J. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS.“ 


PRESENT :—T. Ramaprasada Rao, 7. 


The District Official. Receiver, 
‘Tirunelveli Petitioner® 
v. 

Lakshmi Ammal and others 


... Respondents. 


Provincial Insoloency Act (V of 1920), 
section 75—High Courts powers—Scope— 
Finding of fact—Finality—No interference 
by High Court. a 


The scope of the powers of the High Court 
under section 75 (1) of the Provincial 
Insolvency Act is narrow. Interference 
is possible by the Hig’ Court against 
the order of the District Court only 


on a question of law. The fiidings of 


fact rendered by the tribunals created 
under the Act are fiidings which are 
firal as provided for in section 75 (1)- 
itself. [Para. 3.] 


Petition under section 75 (1) of the Pro- 
vincial Insolvency Act (V of 1970) pray- 
ing the H’g Court to revise the Order, 
of the District Court, Tirunelveli, -dated 
25th Septemb:r, 1971-and made in 
G.M A7. No: 90 of 1970 and £9 of. 1970 
and 88 of ‘970 respectively (in I.A. Nos. 
98 of 957, 24 of -968 and 99 of 1947) 
respectively’ in I. P. No. 14 of 16, 
Subordinate ..Judge, ` Tirunelveli. - 


P. Rumaswami, for Petitioner; - 


K. Rimaswami and K. Venkataswamy, for 
` Respoudents. : ` 


The Court made the following 


ORDER. —Three sales evidenced by Exhi- 
bits A-1 to A-3. were attacked by the 
Official Receiver,. Tirunelveli, on the 
ground that the vendor under those deeds 
of sale was later adjudicated insolvent 
within two months from the date of such 
transactions and that two of the vendees 
therein were his own creditors and -that 
he fraudulently preferred those two cre- 
ditors and in any event all the sales are 
vitiated because théy were not for 
waluable consideration and they were 





*G.R.P, Nos, 2639, 2647 and 2650 of 1972; 
zi 2nd May, 1974. 
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made with the intention to enable 
the insolvent to defeat and delay his 
creditors. During >the pendency of 
these proceedings, the insolvent died 
and his legal representatives are before 
me as respondents. The Official Re- 
ceiver’s case is that the alienees did not 
examine themselves to prove that the 
sales were supported by consideration. 
and that they were not for the purpose 
of fradulently preferring some of'the cre- 
ditors or not for the purpose of defeating 
or delaying the other: creditors. The 
lower Court, however, accepted the reci- 
tals in the registered deeds as: prima facie 
evidence and for that purpose relied. 
upon the testimony of R.W. 1, the kar- 
nam of the village who was an indepen- 
dent witness. 


He spoke to the value. of the property 


.and also to the fact that the gales were 


for a fair price and for marketable con- 
sideration. In those circumstances; 
factually the Court below held that the 
vendees under Exhibits A-1 to A-3 ob- 
tained the sales for valuable considera- 
tion and in ‘good faith and they were 
not intended to defeat and delay: the’ 
other creditors of the insolvent. ‘It is 
as against these orders the present civil 
revision petitions have been filed under 
section 75 (1) of the Provincial Insol- 
vency Act. Í 


a. Though it is characterised as a civil 
revision petition, the scope of these pro- 
ceedings -which are special ones arising 
out of the first proviso to section 75 (1) 
of the Provincial Insolvency Act has cer- 
tain special features. The High Court, 
in any case, and for the purpose of satis- 


’ fying itself that an order made in any 


appeal decided by the District Court was 
according to law, may call for the. re- 
cords and pass such orders with respect 
thereto as it thinks fit. No doubt’ this 
provision enables a dissatisfied party in 
such proceedings before the District 
Courts to call for the attention of the 
Hig Court and for the High Court to. 
exercise its jurisdiction under the first 
proviso to section 75 (1). Under sec- 
tion 75 (1) inter alia the Receiver-who is. 
aggrieved by a decision of the insolvency 
Court which is subordinate to.a District 
Court may.appeal ta the District Court 
and seek for orders. It therefore follows 
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that the Official Receiver has the right 
to invite the attention of this Court also 
to call for a decision from the High Court 
if in his view the District Court in its 
appellate jurisdiction passed an order 
which is not in accordance with law. 
It is in these circumstances, the present 
proceedings come up before me. 


3. Undoubtedly these proceedings are 
maintainable under the special provision 
under section 75 (1) of the Provincial 
Insolvency Act. But as I said, the scope 
of the power of this Court to exercise 
under the said provision is rather narrow. 
It can only interfere on a question of law. 
When the Legislature, therefore, vests 
such a narrow and peculiar jurisdiction 
in the High Court, under a special enact- 
ment, then the exercise of its jurisdiction. 
has to be within the limits pointed out 
by the statutory provision. When the 
statutory provision, therefore, says that 
interference is possib'e by the High Court 
against the orders of the District Court 
in questions of law, it follows that findings 
of fact rendered by such tribunals created 
under the Act are findings which are 
final as provided for in section 75 (1) 
itself. : 

4. The question, however, in the instant 
case is whether the non-examination of 
the vendees under Exhibits A-1, A-2 
and A-3 by itselflends support to the 
contention of the learned Counsel for the 
petitioner that a question of Jaw has 
arisen in these proceedings. I am un- 
able to agree with this contention. A. 
litigant has an option either to get into 
the box to prove his case or otherwise 
satisfy the Court or Tribunal concerned by 
letting in substitute or alternative evidence 
in order to substantiate his case. Instead 
of themselves going into the box and 
parrot-like repeating that the considera- 
tion paid by them under the challenged 
exhibits is proper and in accordance with 
the prevailmg market price, the vendees 
examined the karnam as an independent 
witness who satisfied the Court that the 
consideration paid under the said docu- 
ments was proper. The other question 
is whether the petitioner himself has let 
in any substantial evidence to set at 
naught registered documents under 
which title to property has admittedly 
passed by reason of the insolvent selling 
the property for consideration to the 
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vendee under Exhibits A-1 to A-3. Ex- 
cept for the bare ipse dixit nothing subs- 
stantial was proved or brought 02 record 
by the petitioner in these petitions to 
challenge the regularity or the genuincness 
or even the propriety of the sale. It 
was in these circumstances that both the 
insolvency Court (the Subordinate Judge 
of Tirunelveli) and the District Judge, 
Tirmmelveli, concurred in finding that 
the sales are not hit by sections 53 and 
54 of thé Provincial Insolvency Act. 
As a matter of fact they found that they 
are genuine transactions and are not 
tainted with any mala fid? intention. 
They have also added that all the sales 
are supported by valuable consideration. 
These are all findings of fact which this: 
Court cannot lightly dislodge under the 
first proviso to section 75 (1) of the Act. 


5. Barring these, no acceptable con- 
tention has been placed before me to 
interfere with the order of the District 
Court. As this Court can only exercise 
jurisdiction in a limited way and cause 
interference with such orders and as 
I said such interference is possible only 
if there is any error of law in the order 
challenged, I am unable to set aside the 
orders of the Courts below as no such 
error of law is either apparent or has been. 
placed before me. , 

6. The civil revision petitions are dis- 
missed. No costs. 

RS. Petition dimissed. 


IN THE H'GH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Maharajan, F. 





Appzllant™ ` 


Veerabadra Pillai Se 

D. 

Rajeswari Vedachalam .. Rspydent. 
Limitation Act (XXXVI of 1963), 


Article 47—Money paid on the footing of 
existing liability—Subsequent judicial declara- 
tion that there was no liability —Date of 
failure of _consideration—Article 47 —In- 
gredients to be established—Order 33, Rile 
5 (d) (1) and Madras Amendment—Bar of 
limitation prima facie. 

The appellant’s money was paid to the 
respondent or was- forcibly taken from. 
TS 


*A AO, No. 295 Of 1972. £. i : 
; 19th April, 1974» 
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him on the footing that there was an 
existing liability on the part of the ap- 
pellant to pay that amount to the res- 
` pondent. The question whether the 
liability was existent or non-existent 
could not be decided on the date of the 
forced payment. . It was as a matter 
of fact judicially decided on 22nd 
October, 197], that there was no lia- 
bility on the part of the appellant to 
pay the respondent any money. The 
date of failure of consideration, in such 
circumstances, is the date when it was 
so judicially declared. 


In order to attract the application of 
Article 47 of the Limitation Act, three 
ingredients must be established, firstly, 
the suit must be for money which has 
been paid by the plaintiff to the defen- 
dant 3 secondly, such money must have 
been paid upon a consideration which was 
in existence at the time of the payment ; 
and thirdly, the consideration should 
have afterwards failed. 

[Para. 8.] 


He'd, that the appellant’s claim ‘appears’ 
not to be barred by the law of limitation. 
[Para. 10.] 


Cases referred to :— 


Bassu Kaur v. Dhun Singh, (1889) L.L.R. 
11 All. 47 ; Nathulal v. Sualal, A.T.R. 1962 
Raj. 83. 


Appeal against the order of the Court 
of the Subordinate Judge, Cuddalore, 
dated 6th April, 1974 and made in un- 
registered O. P. No. 72. 


K. Yamunan, for Appellant. 
R. Srinivasan, for Respondent. 
The Court delivered the following 


JupGment.— This is an appeal 
against the order of the Principal Sub- 
ordinate Judge, Cuddalore, rejecting the 
appellant’s petition for permission to 
sue tn forma pauperis on the ground that 
under Order 33, rule 5 (d-1), Civil Pro- 
cedure Code, as amended in . Madras, 
the suit “appears” to be barred by the law 
of limitation. The learned Subordinate 
Judge rejected the petition în limine 
even before ordering notice to the res- 
pondent. In fact, the petition was filed 


VEERABADRA PILLAI 9. RAJESWARI VEDACHALAM (Maharajan, 7.) 


[ Para. 5] 


399 


in Court on 5th April, 1972 and on the 
very next day, that is, on 6th April, 
1972, he passed an order rejecting the 
petition with unholy hurry. One 
wonders why in the circumstances of 
the case, he should nat have ordered 
notice and come to a decision after 
hearing the respondent. The anxiety 
to fulfil the demands of statistics appears. 
to have precipitated the ill-conceived. 
order of the learned Subordinate Judge.. 


2. It is necessary to state a few facts 
before considering whether the peti- 
tion of the appellant ‘‘ appears’’ to be 
barred by any law (in this case, by the 
law of limitation). The appellant 
Veerabadra Pillai was a. clerk in the 
Gingee Branch of Burmah-Shell Depot 
of the respondent, Rajeswari Vedachalam,, 
who is a permanent resident of Chin- 
gleput. The appellant alleged that he 
was a Clerk for the period from 1952 
to 1956. G. Venkatrama Naidu, who 
is the Manager of the respondent, is 
alleged to have taken the appellant in 
1965 from Gingee to Chingleput and 
accused him of having misappropriated 
respondent’s money to the tune of 
Rs. 24,858. The appellant further alleged _ 
that Venkatrama Naidu wrongfully con- 
fined him at Chingleput for 3 days and 
by practising fraud and undue influence 
upon him and his wife Andal Ammal, 
obtained two documents on the unwar- 
ranted basis that the appellant had 
swindled respondent’s money to the tune 
of Rs. 24,858. The first document that 
Venkatrama Naidu obtained was a 
sale deed from Andal Ammal, the wife of 
the appellant, in respect of her house in 
favour of the respondent for Rs. 8,000. 
The second document was a promissory” 
note for Rs, 9,672-51 obtained from the 
appellant and his wife, Andal Ammal in 
favour of the respondent. The appellant’s 
wife instituted O. S. No. 23 of 1967 
on the file of the Court of Subordinate 
Judge, Cuddalore, for a declaration that 
the sale deed executed by her had been 
obtained by coercion and undue influence, 
for cancellation of the same and for re- 
covery of the property: sold with mesne 
profits. On the other hand, the respondent 
instituted O. S. No. 144 of 1968 on the 
file of the Court below against the ap- 


-pellant and Andal Ammal for recovery 
‘of monies due under the promissory note 


whe 
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executed by the appellant and Andal 
Ammal on 20th July, 1965. In both 
these suits the appellant and his wife 
contended that no money was really 
due by the appellant to Rajeswari 
‘Vedachalam because the former had not 
in fact misappropriated any moneys be- 
longing to the latter, that the promissory 
note and the sale deed had been obtained 
‘by coercion and undue influence on the 
false representation that the appellant 
had committed misappropriation and that 
they were, therefore, void. The Court 
accepted the case of the appellant and 
his wife and by judgment dated 22nd 
October, 1971, granted a decree in O.S. 
No. 23 of 1967 setting aside the sale deed 
executed by Andal Ammal in favour of 
Rajeswari Vedachalam and dismissed 
-with costs O. S. No. 144 of 1958, which 
Rajeswari Vedachalam had filed for 
recovery of the ‘money due under the 
‘promissory note. It is true that Rajeswari 
“Vedachalam has preferred appeals against 
these two judgments and those appeals 
are pending. l 


3. But during the pendency of the 
appeals and on 5th April, 1972, that is 
to say, within about six months after the 
tendition of judg*nents in O. S. No, 23 -of 
1967 and O. S. No. 144 of 1958, Veera- 
badra filed a petition under Order 33, ruler 
.of the Civil Procedure Ccd - for permission 
to sue Rajeswari Vedachalain in foma pau- 
pris for recovery ofa sum of Rs. 1,401.60. 
The basis of this claim was formulated 
as follows. In addition to the promissory 
-note and the sale deed -aforem~itioned 
‘and for the-purpose of makiig good the 
-moneys alleged to have been misappro- 
-priated by the appellant, the respondent 
“took an agreement for sale of the 
.appellant’s lorry for Rs. 15,000 on 19th 
July, 1965. This agreement itself was 
amsupported by any consideration. The 
tespondent’s agent sold the lorry for 
“Rs. 17,900 and after paying out of the 
‘sale proceeds Rs. 1,500 due by the ap- 
pellant by way of insurance and Rs. 10,113 
‘due by the appellant under a hire pùr- 
chase agreement with a third party, the 
balance of Rs. 7,787 was taken by the 
respondent im discharge of the moneys 
due by the appellant as a result of the 
alleged misappropriation made by him. 
‘The appellant’ asked for the recovery 
of Rs. 7,787, with interest at 12 per 
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cent. per anum from 19th July, 1965 upto 
the date of claim. The appellant stated 
that inasmuch as the Subordi ate Court 
had declared. in O. S. Now 23 of 
1957 and O. S. No. 144 of 1958 that 
no moneys of the respondent had 
been misappropriated by the appel- 
lant, no moneys were actually due 
by the appellant to the respondent and 
that consequently the sale deed of Andal 
Ammal and the promissory note by 
the appellant and Andal Ammal and the 
application of the sum of Rs. 7,787 out 
of the sale proceeds in discharge of the 
alleged due were all void.. 


4. The learned Subordinate Judge in 
a laconic order held that this claim was 
barred under Article 113 of the Limita- 
tion Act of 1963, because it had not been 
filed within three years from the date 
of the agreement of sale of the -lorry. 
It appears from the order that the pauper 
petitioner wasnot heard on the question 
of limitation, nor was his advocate given 
a hearing. 


5. It is contended on behalf of the 
appdlaint now that the proper Article 
applicable to the claim of the appellant is 
Article 47 of the Limitation Act, which 
runs as follows : 

Period of | Time from 
Limitation. which priod 

begins to run. 

tt tt ttt tee 


. For money ~ Three years. ‘The date 


—. 








Description of 
Suit. - 


paid upon an ~ of the 
existing failure. 
consideration tee 
which after- mis 
wards fails. cue Po k 





The ‘question arises, what is the date ofi 
the failure of consideration'?.‘ `- The 
appcllait’s money was paid to the res- 
pondent or was forcibly taken from him! 
on the footing that there was an existing 
liability on the part of the appellarit to 
pay that amount to the respondent. The 
question whether the liability was ‘exis- 
tent or non-existent could not be decided 
on the date of the forced-payment! It 
was a matter of fact decided judicially 
‘on 22nd October, 1971 that there was no 
liability ‘on that date on the part of. the 


, 


11) 


appellant to pay the respondent any 
money. Can it be said that the considera- 
tion failed in this case on the date the 
failure of consideration was judicially 
declared ? 


6. In fact, in Bassu Kaur v. Dhun Singh? 
their Lordships of the Privy Council 
were confronted with a similar problem 
and this is haw they solved it : 


“An action for money paid upon an 
existing consideration which after- 
wards fails, is not barred till three years 
after the date of the failure. (Article 79 
of the tren Limitation Act correspond- 
ing to Article 47 of the present Limita- 
_tion Act). A debt retained in part pay- 
ment of the purchase money is in 
. effect, and as between vendor and 
purchaser, a payment of that part; 
and if that were doubtful on the first 
retention while there was yet undeci- 
ded dispute, it could no longer 
be doubtful when a decree of a Court 
of justice authorised the retention, 
and in effect substituted the land for 
the debt. Dhun Singh retained the 
money, and Baru Mal lost the use of 


“it, in consideration of the villages 


which formed the subject of the sale 
deed. That consideration failed when 
the decree of 1884, was made, and it 
failed noneth eless because the failure 
was owing to Baru Mal’s own reluctance 
to take it under the conditions insis- 
ted on by Dhun Singa.” 


4. In Nathulal v. Sualal?, a house was 
sold and the price was paid by adjust- 
ment of debt due by the vendor to the 
vendee. The vendee was subsequently 
dispossessed because it was found that 
the vendor had no title. The vendee 
filed a suit for recovery of money more 
than three years after the date of the 
sale deed and within three years after the 
vendee was dispossessed. It was con- 
tended that the suit was time barred. But 
the Court held that the suit was within 
time under Article 97 of the old Limita- 
tion Act, which correspords to Article 
47 -of the new Limitation Act. 


8. The learned Judge of the Rajasthan 
High Court held that in order to attract 


1, (1889) 1-L.R, 11 All. 47. 
2, AIR. 1962 Raj. 83. 
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application of Article 97 three ingredients 
must be established; firstly, the suit| . 
must be for money which has been paid 
by the plaintiff to the defendant; secondly, 
such money must have been paid upon 
a consideration which was in existence 
at the time of the payment ; and thirdly, 
this consideration should have after- 
wards failed. 


9. Now I shall investigate if the three 
ingredients are present in the instant 
case. So far as the first ingredient is 
concerned, it may be pointed out that 
the sum of Rs. 7,787 which belonged 
to the appellant was paid by the appellant 
to the respondent. It was a payment 
made involuntarily according to the 
appellant. As far as the second ingredient 
is concerned, this, amount was paid 1 
upon a consideration which was thought 
to be in existence at the time of the pay- 
ment on account of the alleged mis- 
appropriation by the appellant. Thirdly, 
this consideration failed according to the 
judgment in O.S. No. 23 of 1967 and 144 
of 1968. These judgments have not been 
reversed and must be deemed for the time 

eing tobe correct for the purpose of 
deciding the question arising in these 
pauper proceedings. 


10. Having regard to the citations 
quoted before me, I have no option but 
to hold that the leamed Subordinate 
Judge erred in thinking that the ap- 
pellant’s claim im ferma pauperis ‘ap- 
pears’ to be barred by the law of Limita- 
tion. On the contrary, it ‘appears’ not 
to be barred. 


11. I wish to make it clear that I am 
not deciding the question of limitation 
in these proceedings. It is left open to be 
agitated if and when the pauper petition 
of the appellant is allowed and the res- 
pondent attacks the claim in the suit as 
barred by the law of limitation. 
Suffice it for the present purpose to hold 
that the trial Court acted illegally in 
rejecting the petition of the appellant 
on the ground that that the claim em- 
bodied therein appears to be barred by 
the law of limitation. 


1a. The order of the Court’ below is, 
therefore, set aside and the appeal 
allowed. The lower Court is directed 


- to restore the petition to its. file and 
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‘proceed with it in accordance with law 

‘on the basis that the claim does not appear 
to be barred by any law. The costs of 
the appeal will abide the result of the 
sult. - 





R.S. Appeal allowed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Maharajan, F. 


K. P. Chidambara Mudaliar 
: - .. Appellant®™ 


v. 
V. S. Rukmani Ammal 
5 a Respondent. 


Civil Procedure Code (V of 1908), section 48 
— Execution petition—-Dismissed for statistical 
purposes—Subsequent execution petition within 
3 years—Whether within time—Subsequent 


petition continuation of the earlier ap plication. 


Where an execution petitioner being 
invited to lighten the file of the Court 
in which the execution petition was 
pending for nearly three years did not 
press the petition and it was dismissed, 
and within three years of the date of such 
dismissal for statistical purposes another 
execution petition was filed. 


Held, the subsequent execution peti- 
tion would be regarded as a composite 
petition containing a prayer to continue 
or revive the prior execution petition 
plus a fresh execution petition In res- 
pect of such fresh claim, both as re- 
gards money and property, as might not 
have been barred by limitation, The 
mere addition of a claim in the later peti- 
tion cannot ipso facto convert what was 


essentially an application for continua- 


tion or revival into-an independent execu- 
tion petition. 
[Paras. 4 and 5.] 


Appeal against the order of the District 
Court, North Arcot at Vellore, dated 
8th September, 1972 and madein G.M. 
A. No. 63 of 1972 (E.P. No. 47 of 1969 
in O. S. No. 133/48 Subordinate Judge, 
Vellore. 


V. Srinivasan, for Appellant. 
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D. K. Srinivasagopalan, for Respondent. 
The Court delivered the following 


JunomenT.—This is an appeal against the 
judgment of the District Judge of North 
Arcot confirming in appeal, the order of 
the Principal Subordinate Judge, Vellore 
holding that the execution petition filed 
by the respondent was not barred by 
time. One Govinda Ammal, wto was 
the wife of the appellant Chidambara 
Mudaliar, obtained a decree for main- 
tenance against her husband in O. S. 
No. 133 of 1948 on the file of the Sub- 
Court, Vellore. Under the decree the 
husband was liable to pay the wife, for 
the term of her life, maintenance-at the 
rate of Rs. 150 per mensem from 9th ‘Sep- 
tember, 1948. Themaintenance decree 
itself was granted on 13th July, 
1949. On 4th October, 1960 the decree 


_was amended by providing for sale of the 


charged properties in case the judgment- 
debtor defaulted to pay. The decree- 
holder died on 27th September, 1961. 
Rukmani Ammal , who was the daughter 
and heir of Govinda Ammal, the decree- 
holder, filed E.A. No. 196 of 1963 on 20th 
March, 1963, for recognising her as the 
legal representative ofher deceased mother 
on foot of a registered will executed by 
her. She also filed on 19th June, 1963 
E. P. No. 147 of 1963 for execution of the 
decree in respect of the amount that had 
accrued due upto 27th September, 1961, 
the date of death of the decree-holder. 
Both these applications were. dismissed 
on 4th June, 1966 as not pressed. The 
petitions were. not pressed evidently 
because the judgment-debtor took the 
objection that without production of 
letters of administration Rukmani Ammal 
was not competent to execute the decree. 
Subseqently she obtained letters of ad- 
ministration and filed E. P. No. 47 of 
1969, which though numbered in 1969 
had been filed,on 2nd December, 1968 
itself. It was this exccution petition that 
the ‘judgment-debtor attacked as barred 
by limitation. Both the executing Court 
and the first appellate Court have repelled 
this contention and directed execution to 
proceed. It is against the order of the 
first appellate Court concurring with that 
of the executing Court that the present 
appeal has been filed. In order to find 
put if the decree was alive, we have to 
refer to certain relevant events and con- 


IT] 


sider them in the light of the pravisions 
of the Limitation Act of 1908. The 
maintenance decree, as I have already 
noted, was granted on 13th July, 1949 
and it would be ordinarily barred on 13th 
July, 1961 in respect of arrears due up to 
13th July, 1949 under section 48, Civil 
Procedure Code, but then it was amended 
on 4th October, 1960. Under clause (4) 
of Article 182 of the old Limitation Act, 
a period of limitation of three years will 
be available to the decreeholder from the 
date ofamendment. The combined effect 
of section 48, Civil Procedure Code and 
Article 182 (4) of the old Limitation Act 
is to extend by three years the period of 
limitation of twelve years prescribed by 
section 48, Civil Procedure Code. The 
decree in respect of past maintenance 
would then get barred on 4th October, 
1963, that'is to say, on the expiry of three 
years from the date of its amendment. 
As for the decree in respect of futuré 
maintenance, it was a recurrent liability 
and the decree in respect of liability for 
each month after the date of the decree 
would get barred on the expiry of 12 
years after the concerned monthly main- 
tenance became due. 


a. The decree-holder died on 27th 
September, 1961, and her daughter, who 
is the respondent in this appeal, filed 
E.P. No. 147 of 1963 on 19th June, 1963 
for realization of Rs. 21,805 by sale of 
some of the charged items mentioned in 
the decree. This execution petition was 
within time. The judgment-debtor oppos- 
ed this execution petition on the ground 
that without proof of the will, on foot of 
which the daughter of the decree-holder 
claimed the decretal amount, she ought 
not to be allowed to execute the decree. 
This forced ‘the daughter to file O.P. 
No. 49 of 1966, on the file of the District 


Court at Vellore for grant of letters of | 


administration on foot of the will execut- 
ed by her mother, Govindammal. That 
original petition was opposed by the judg- 
ment-debtor and it was therefore pending 
for a considerable time. The result was 
that E.P. No. 147 of 1963 was being ad- 
journed from time to time for production 
of letters of administration. ~ 


3. On 4th June, 1966, that is. to say, 
after E.P. No. 147 of 1963 had béen kept 
pending for nearly three years, the decree- 


CHIDAMBARA MUDALIAR J, RUKMANI AMMAL (Maharajan, J.) 


403 


holder’s daughter, evidently to oblige a 
statistically-minded Court, made the 
following endorsement :— 


“Without prejudice to filing another 
petition this application is not pressed 
now and it may be dismissed for statis- 
tical purposes as not pressed.” 


The Court jumped at this endorsement and 
passed the following order :— ` 


“ Dismissed as not pressed ”. 


4. The learned Subordinate Judge has 
rightly held that the endorsement was 
made by the decree-holder’s daughter, not 
because she had ‘committed any default 
in carrying forward the execution peti- 
tion, but because, for reasons beyond her 
control, the letters of administration she 
had applied for had not yet been granted 
by the District Court. The learned 
District Judge erred when he held, in 
appeal, that the dismissal of E. P. No. 147 
of 1963 was not effected for statistical 
purposes. Any one, who could read 
between, the lines, would see clearly that 
E.P. No. 147 of 1963 was not pressed 
because the execution pétitioner was invit- 
ed to lighten the file of the Court in whick 
the execution petition had remainec 
pending for nearly three years. It would 
then follow that when the respondent filed 
E.P. No. 47 of 1969 on 2nd December, 
1968, that is to say, within three years 
after the date on which E.P. No. 147 of 
1963 was dismissed, for statistical purposes, 
that execution petition must be regarded 
as a continuation or révival of E.P. No. 
147 of 1963. i 


5. Learned Counsel for the appellant 
contends that it cannot be so regarded 
for two reasons : 


(i) certain items not included in the 
earlier execution petition have been 
included in the later execution petition ; 


(ii) the amount claimed in the latter 
execution petition is larger than that 
claimed in the earlier one. 


I do not think that the additional items 
against which sale is prayed for and the 
additional amount for which execution 
is sought ta be levied, can detract from 
the character of the subsequent execution 
petition, which is in essence a continua- 
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tion or revival of the earlier execution 
petition. It may be that if any claim is 
made in the subsequent execution peti- 
tion for the first time after the period of 
limitation of twelve years had expired, 
that part of the claim is liable to be reject- 
ed as barred by time. But then, the 
decree was for monthly maintenance and 
the amount was accruing due each month 
till the original decree-holder died; and the 
decree-holder or her legal representative 
would be entitled to execute the decree 
for each monthly instalment within a 
period. of twelve years thereafter. If any 
such claim, which was not barred by 
time, was included in the subsequent 
execution petition it goes without saying 
that it can be enforced, notwithtstanding 
the fact that in respect of the amount 
claimed in the previous execution, the 
subsequent execution petition would be 
treated merely as a revival or continua- 
tion of the previous one. In other words, 
the subsequent execution petition would 
be regarded as a composite petition con- 
taining a prayer to continue or revive 
the prior execution petition plus a fresh 
execution petition in respect of such fresh 
claim, both as regards money and property 
as might not have been barred by limita- 
tion. The mere addition of a claim 
cannot ipso facto convert what is essentially 
an application for continuation or revival 
into an independent execution petition. 
I would therefore hold that E.P. No. 47 
of 1969, which was filed on 2nd December, 
1968, must be regarded as only a continua- 
tion of E.P. No. 147 of 1963, which, 
having been filed within. the period of 
limitation allowed by law, was clearly in 
time. 


6. Consequently, the appeal of the 
judgment-debtor fails and will stand dis- 
missed with costs. Leave refused. 


S.J. Appzal dismissed, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, F. 


A. S. Muthiah and others f 
Appellants*® 


J. 


Peter Nadar and others .. Respondents. 


Transfer of Prop:rty Act (IV of 1882), 
section 43—Estopp:l feeding the  grani— 
Person having tangible interest in property 
attesting sale of property—Effect. 


It cannot be said that unless section 43 of 
the Transfer of Property Act comes into 
play a party cannot sustain his claim or 
right on a mere rule of estoppel. The 
principle can be invoked in the interests 
of justice. [Paras. 12 and 13.] 


Ifa person having tangible interest in the 
property affected by a deed, attests that 
deed his attestation should be taken as 
proof of his consent to and acknowledg- 
ment of the correctness of the recitals in 
the deed. He will therefore, be estopped 
from questioning the transaction. 


[Para. 10] 


= 


Cases referred to :— 


Narayana Aiyar v. Rama Aiyar, (1915) 
I.L.R. 38 Mad. 396: 20 I.C. 625: 25 
M.L. J. 219 ; Janakķiram Sital Ram Firm v. 
The Chota Nagpur Banking Association Limit- 
ed, (1936) I.L.R. 15 Pat. 721 ; Ramaswamy 
Goundar v. Ananthapadmanabha Iyer, (1971) 
1 M.L.J. 392; Banwari Lal v. Sukhdarashan, 
(1973) 1S.C.W.R° 19 : (1973) 1 S.C.C. 
294 : A.LR. 1973 S.C. 814 ; S. Shanmugam 
Pillai v. K. Shanmugam Pillai, (1973) 2 
S.C.C. 312 ; Nayakammal v. Munuswamy, 
20 L.W. 222 : 84 I.G. 231. : A.I.R. 1924 
Mad. 819. ; 


Appeal against the decree ‘of the 
Court of the Subordinate Judgé 
Tirunelveli in Appeal Suit Nos. 70 and 
90 of 1968 preferred against tke decrce of 
the Court of the District Munsif of Kovil- 
patti in Original Suit No. 405 of 1965. 


R. Srinivasan, for Appellants. 
P. Ananthakrishnan Nair, for Respondents, 





¥ S.A. No. 1219 of 1969 and Memorandum.of ` 


Objections, 
26th November, 1973, 


II] 


The Court delivered the following 


Jupcment.—The legal representatives 
of the first plaintiff and plaintiffs 2 to 4 
are the appellants. The suit was for a 
declaration of title and recovery of posses- 
sion of the plaint schedule properties. 


a. The suit properties originally belong- 
ed to one Srinivasagam Pillai. He died 
in 1909 leaving a registered Will, 
dated 12th January, 1909. This Will 
was probated in O.P. No. 291 of 1909, on 
the file of the District Court, Tirunelveli. 
As per the Will the suit properties should 
be enjoyed by the testator’s daughter 
Kothai Grace Devadoss Ammal and ow 
her death they should be taken by her 
children, plaintiffs 1 to 4 being her sons 
and plaintiffs 5 and 6 being her daughters. 
Appellants 4 to 6 are the legal represen- 
tatives of the first plaintiff who died during 
the pendency of the first appeal. During 
the life-time of Kothai Grace Devadoss 
Ammal, she made several alienations in 
respect of the suit properties and ulti- 
mately the properties comprised in the 
eight schedules appended to the plaint 
came into the hands of defendants 1 to 8. 
In December 1962, Kothai Grace Deva- 
doss Ammal died and the plaintiffs in the 
suit, as the children of Kothai Devadoss 
Ammal, claimed interest in the suit 
properties, 


3. The defence was, the properties in 
the hands, of Kothai Grace Devadoss 
Ammal were her absolute properties, 
having been got in a partition hetween 
herself and her brothers. Kothai Grace 
Devadoss Ammal sold the plaint-schedul- 
ed properties under Exhibit B-1., dated 
17th March, 1941 in favour of one 
Arumugham, and others. After changing 
many hands, the properties ultimately 
came into the possession of defendants 
3 to 8. The aforesaid sale deed Exhibit 
B-] has been attested by plaintiffs 1 and 
3. Exhibit B-l] recited that Kothai 
Grace Devadoss was the absolute owner 
of the properties conveyed thereunder. 
Therefore, according to the defence, the 
plaintiffs are estopped from contending 
that Kothai Grace Devadoss Ammal had 
only- a life-interest in the , properties. 


4. The first defendant is a direct pur- 
chaser from Kothai Grace Devadoss 


Ammal under Exhibit B-11 dated 29th 
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February, 1948, in respect of Schedule 1 
of the suit properties. It was alleged by 
him that plaintiffs 1 and 3 by their having 
attested Exhibit B-1 sale deed made others 
believe that Kothai Grace Devadoss 
Ammalhad an absolute interest in the suit 
properties and as such the plaintiffs are 
estopped from putting forth the present 
claim. 


5. It has also been the contention of the 
defendants that they are bona fide purchasers 
for value in good faith, that they effected 
improvements to the properties and that 
therefore in any event the value of the 
improvements should be paid by the 
plaintiffs. 


6. The trial Court decreed the’ suit. 
The lower appellate Court found that 
Kothai Grace Devadoss Ammal did not 
have absolute interest in the suit proper- 
ties, that plaintiffs 1 and 3 are estopped 
from putting forth any claim in respect 
of the suit properties and that the one- 
third interest of the plaintiffs 1 and 3 in 
the suit properties passed on to the alienees 
viz., defendants 3 to 8 . The lower 
appellate Court also found that there is 
no question of any estoppel as pleaded 
by the first defendant but that the first 
defendant is entitled to the value of the 
improvements effected by him in relation 
to Schedule 1 of the suit properties, vig., 
a sum of Rs. 9,371. It has also held that 
defendants 3 to 8 are also entitled to the 
value of improvements effected by them 
but that equities could be adjusted while 
allotting the properties. The result was 
the plaintiffs on record got a decree for 
declaration and possession in respect of 
plaint Schedules | and 2 and a two-thirds 
share in plaint Schedules 3 to 8. 


47. Aggrieved by the decision of the 
lower appellate Court, the legal represen- 
tatives of the first plaintiff and plaintiffs 
2 to 4 have filed this second appeal. 
Thiru Parasaran, the learned Counsel 
appearing for the appellants, contended 
that the defendants are in the position of 
co-owners and that they cannot claim 
the value of improvements except under 
specified circumstances. He also sub- 
mitted that the rule of estoppel cannot be 
invoked by the defendants successfully. 
Thiru P. Balasubramanian, the learned 
Counsel appearing for the respondents- 
defendants started by arguing the cross- 
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objections filed by them which are inter 
alia to the effect the Kothai Grace Deva- 
doss Ammal had an absolute interest in 
the suit properties and that the Will in 
her favour under A-1 did not include 
the suit properties. 


8. It has been held by both the Courts 
below that Kothai Grace Devadoss Ammal 
could have only a limited interest in the 
suit properties. This is a finding of fact 
arrived at on a proper appreciation of 
the evidence .on record and as such I 
confirm the said finding. 


9. Thiru P. Balasubramanian next con- 
tended that Exhibit B-1 sale deed has 
been attested by plaintiffs 1 and 3 after 
taking active part in bringing about 
Exhibit B-1, that they are, therefore, 
definitely estopped from questioning the 
sale under Exhibit B-1 and that in view of 
that defendants 3 to 8 are entitled at least 
to the extent of the share belonging to 
plaintiffs 1 and 3 in the suit properties. 
The learned Counsel cited the decision in 
Nayakammal v. Munuswamy' for the follow- 
ing position: 


“It is the commonest thing in this 


country for attestations to be obtained: 


from persons having a possible interest 
in the property with the object of 
binding them later on.” 


The learned Judge deciding the case 
observed : 


~“J have rarely come across a case” 
where a person having an interest 
present ór contingent in the property 
has attested the deed, without enquiring 
into its contents.’’ 


For the same position, he also cited the 
decision in Narayana Aiyar v. Rama Aiyar® 
as also fanakiram Sital Ram Firm v. The 
Chota Nagpur Banking Association Limited’, 
wherein it is stated : - 


“ Where a co-sharer mortgaged certain 
houses alleging them to be his self-acqui- 
sition and the other co-sharers stood by, 
and being aware of the contents, 
attested the same and the mortgagee on 


1. 20 LW. 222: 84 I.C. 231: AIR. 1924 
Mad, 819, 

2. (1915) LL.R. 38 Mad, 396: 20 I.C. 625: 
25 M f 


LJ. 219. 
3. (1936) I.L.R. 15 Pat. 751, 
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his representation advanced the loan 
and in execution of a decree on the 
basis of the mortgages purchased the 
mortgaged property, but was resisted 
at the time of delivery of possession by 
persons who claimed to have purchased 
in execution of a money decree against 
the co-sharers of the mortgagor and 
under a sale deed executed by them, 
the attesting co-sharers and the pur- 
chasers of their interest were estopped 
from challenging the title of the mort- 
gagee auction-purchaser in this suit in 
ejectment,’’ 


10. The next case relied on by 
Thiru P. Balasubramanian, Ramaswamy 
Goundar v. Ananthapadmanabha Iyer, has 
held :— 


“ Where a person, having a tangible 
interest in the property affected by a 
deed, attests that deed, his attestation 
should be taken as proof of his consent 
- to and knowledge of the correctness of 
the recitals in the deed. Therefore, 
in the facts and circumstances of the 
case, A and R. were estopped from 
contending that M had only a life 
interest and did not have an absolute 
interest in the. property in question and 
consequently, the plaintiff as the succes- 
sor-in-interest of A and R, is also estopp- 
ed from putting forward that conten- 
tion.” 


Relying on the above decision, the learned 
Counsel argued that the plaintiffs are 
estopped from claiming any interest in 
the suit properties. But it is clear from 
the facts of the case on hand that except 
the first and third plaintiffs the other 
plaintiffs cannot be non-suited on the 
plea of estoppel, inasmuch as they were 
neither parties nor attestors ta Exhibit 
B-1. The lower appellate Court has 
correctly held that plaintiffs 1 and 3 alone 
are hit by the rule of estoppel. I am, 
therefore, in complete agreement with the 
finding arrived at by the lower appellate 
Court on the plea of estoppel. 


11. On the question of ‘‘ improvements ”’ 
also, the lower appellate Court has, in 
detail, examined thenature of the improves 
ments and the value thereof and has given 
a finding thereon. This is a pure ques- 





TININ 


1.. (1971) 1 M.L.J. 392 


11) 


tion of fact and as such I do not think 
there is any point of law to set aside the 
finding as regards value of improvements. 


12. Thiru Parasaran, the learned Counsel 
appearing for the appellants-plaintiffs, 
cited the decision in Banwari Lal v. 
Sukhdarashan4 and argued that the plea of 
estoppel is not available to the defendants 
in view of the following observations 
therein +: f f 


“ Besides estoppel is but a rule of evi- 
dence and except in cases like those 
under section 43 of the Transfer of 
Property Act, when a grant is fed by 


estoppel, the rule does not operate to` 


create interest in property regarding 
which the representation is made’’, 


On this, Thiru Parasaran submitted that 
unless section 43, Transfer of Property 
Act comes into play, a party cannot 
sustain his claim or right on a mere rule 
of estoppel. In that case, the plaintiff 
who filed the suit in a representative 
capacity as purchasers of plots in the 
colony called ‘‘ Chandrapuri’ Colony ”’ 
sought for a declaration that plot No. 1g 
was ear-marked for a Dharmasala and 
also for a permanent injunction restrain- 
ing the defendant from interfering with 
the construction of the Dharmasala and 
for possession of the plot after demolition 
of its boundary wall. The defendant 
denied that plot No. 19 was reserved for 
the use of Dharmasala and contended 


that one Manohari Devi, who, under the . 


sale in her favour, had become an abso 
lute owner of the plot, was entitled to sel 
it to him. Dealing with the facts. of that 
case, the Supreme Court has made a 
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13. In S. Shanmugam Pillai v. K. Shan- 
maem Pillai, the Supreme Court has 
eld :— 


“ Equitable principles such as estoppel, 
election, family settlement etc., are not 
mere technical rules ofevidence. They 
have an important purpose to serve 
in the administration of justice. The 
ultimate aim of the law is to secure 
justice. In the recent times in order 
to render justice between the parties, 
Courts have been liberally relying on 
those principles. We would -hesitate 
to narrow down their scope.” 


Thus it is clear that the rule of estoppel 
can be invoked in the interests of justice. 
The facts of the present case clearly per- 
mit the Court to give a finding on the 
plea of estoppel. The lower appellate 
Court after elaborately discussing the 
question of estoppel and the various other 
aspects of the case has given its considered 
judgment. I do not find any question 
of law or miscarriage of-justice as such 
involved, for me to interfere with the 
findings arrived at by the lower appellate 
Court. 


14. In these circumstances, both the 
second appeal and the memorandum of 
cross-objections are dismissed. But there 
will be no order as to costs in either. 
No leave. - 


R.S. 


—+—— Second Appeal 
and Memorandum of 
Cross-O bjections 


dismissed, 


passing observation as stated above. a 


I do not think the contention of Thiru 
Parasaran as if the rule of estoppel will 


be available only in cases where section . 


43, Transfer of Property Act, can be 
invoked, is made as a proposition of law 
for all types of cases. The observations 
of the Supreme Court made in that deci- 


sion is only in relation to the facts of that ' 
particular case and cannot be taken as . 
laying down the principle of applying the - 


law of estoppel for all types of cases. 





L (1973) 1 S.G.W.R. 19: (1973) 1 'S.G.G. 
294; ALR. 1973 S.C. 814. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—P. S. Kailasam and N. S. 
Ramaswami, FF. 


Velayudha Konar Appellant* 


U. 


Kora Miah Sahib and others 
.. Respondents. 


Civil Procedure Code (V of 1908), Order 
ar, rule gt — Judgment-debtor declared 
- insolvent after final decree in mortgage suit— 


In subsequent execution proceedings Official ` 


Receiver not impleaded—Decree-holder himself 
purchasing morigaged property in Gourt-auction- 
sale—Official Receiver ignoring Court sale, 
selling the property to third party—Validity— 
Remedy of auction-purchaser—lf should file 
application under Order 21, rule gi—If can 
execute decree again after impleading the 
Official Receiver. 


It is elementary principle that a sale 
held without making the affected person 
a party to the proceeding is one made 
without jurisdiction. As against such 
persons who were not made parties the 
decrees and sales purporting to be made 
would be a nullity and might be dis~ 
regarded without any proceeding to set 
them aside. [Para. 10.] 


Thus; where after the final decree in 
a mortgage suit the judgment-debtor 
was declared an insolvent and in the 
execution proceedings taken out subse- 
quently the Ofcial Receiver was not 
. made aparty and in the Court-sale 
held in execution of the decree the 
decree-holder himself purchased the 
property, but ignoring the above Court- 
sale the Oficial Receiver sold the pro- 
perty to a third party, 


Held, the Oicial Receiver had stepped 
into the shoes of the judgment-debtor 
before the Court-sale was held. There- 
fore he ought to have been made 
a party to the execution proceedings. He 
not having been so made a party the 

Court sale was of no effect at all as against 


* L.P.A, No, 8 of 1969. ° 4th January, 1974. 
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him. It was void as far as he was con- 
cerned ard he could ignore it. There 
was no need for. him to file an applica- 
tion to set aside the sale. Once he exer- 
cised such an option the fact that 
the judgment-debtor was a. party to 
the execution proceedings was of no conse- 
quence at all. In such a situation, 
the Court-auction-sale was just in the 
same position as one without notice to 
the judgment-debtor. It was like a 
third party having been impleaded in 
the execution proceedings leaving out 
the judgment-debtor. [Paras. 11, 21.] 


The Court sale being void, there is -no 
necessity for the Court-auction-purchaser 
to set aside the same under Order 21, 
rule 91 of Civil Procedure Code, and all 
that the execution Court should do is to 
record the fact that the sale is void. 

`` [Para. 27.] 


The Offcial Receiver being bound by 
the mortgage decree the Court-auction- 
sale without impleading him as a party 
suffers only from 'a procedural’ defect 
thereby making the sale a void one, 
the Official Receiver having elected to 
exercise his right. The Court sale being 
void as between the Offcial Receiver 
and the decree-holder auction-purchaser, 
the decree-holder would certainly have a 
right to bring the property to sale again 
after impleading the Official Receiver. 
[Para. 24..] 


Cases referred to :— 


Khiarajmal v. Daim, (1905) I.L.R. 32 
Cal. 296: 32 I.A. 29: 9 G.W.N. 201: 
1 C. L.J. 584; Natarajan v. Ghandmull 
Amarchand, (1971) 1 M.L J. 474; Peraya v. 
Kondayya, I.L.R (1948) Mad 872: 
6l L.W. 283: ~ (1948) 1 M.L.J. 290: 
A.I.R. 1948 Mad 430; Subbiah v. Rama- 
swami, I.L.R. (1954) Mad 80: (1953) 2 
M.L.J. 766: 1953 M.W.N. 857:-A.LR. 
1954 Mad. 604; Punithavelu Mudaliar v. 
Bhashyam Ayyangar, (1902) I.L.R. 25 Mad, 
406: 12 M L.J. 282; Nagubai v. B. Shama 
Rao. 1956 S.C.R. 451: 1956 S.G.J. 655: 
A.I.R. 1956 S C. 593; Muthukumaraswami 
Pillai v. Muthuswami Thevan, (1927: I.L.R. 
50 Mad. 639: 52 M.L.J. 148: 25 L.W. 
232: A.I.R. 1927 Mad. 394. Ghandramma 
v. Gune Seelan, 61 M.L.J. 316 : 133 I.C. 
497: A.L.R. 1931 Mad. 542; Venkata Reddy 
v. Kunjappa Goundan, I.L,.R. 47 Mad. 


I]. 


551: . 46. M. Ts J11391: 207 L 


3? We 137: 
AER 192 Mad. 59, 0 eve a 


Ae 
& jet alee oe es Oe 


“Appeal undér Clause '15 of. thé’ Letters 
‘Patent against thé’ order ‘and ' Judginent 
‘of the Honourable Mr. ‘Justice "Venkata- 
Taman dated’ 22rd" August; 1968 ahd 
miade in À: A. A.O No.” 153 of 1966 
‘preferred to“the High Court’ against the 
“order of the Court of the Additional Sub- 
Ordinate Judge, ' Tirunelveli; dated -17th 
‘December,’ 1965 and made’ in'C: M.A. 
‘No. 30 of 1965’ (E: A, No128) of 1943 
‘in'O:S.No:'209 of 1955, District Magis- 
“trate Co art, Tirunelveli)’ © “> n, 


3 


K. Stirvabhatigian’ and T. 
Appetant. 77 un 


‘R. Mani, for 


$ Lé 


te VEE mag fc p Sg, A N l “4 fa 
T, R.-Rajagopalan,and R., Rajaraman, for 
Respondents. | sows! oy. ae 
“The Judgment, ofthe Court „was, deli- 
wered by = o, oo 


eer EAN Ge ad PLT Ge Se NANT 

Ramasw imi, "F this appeal under : the 
Letters Patent, is against: the judgment 
of. Venkataraman, J., allowing C.M.S.A. 
No.. 153 of 1965. ‘The, appellant before 
us ‘isa mortgagee-decree holder. After 
final decree in the mortgage suit, the 
judgment-debtor had been adjudged in- 
solvent., ‘In the execution proceedings, 
though the decree-holder took out notice to 
the. judgment-debtor through: the Official 
Receiver in whom the equity of. redemp- 
tion had by; then vested. due to the 
-adjudication, the Official, Receiver had 
not been made a party to the said pro- 
ceeding. In the Court sale held in execu- 
tion of the decree the decreee-holder him- 
self purchased the property: but ignoring 
the above Court-sale, the O ficial Receiver 
sold the property to a third party. The 
appellant before us who was the decree- 
tholder-auction-purchaser was unable to 
take. possession; of “the property. There 
“were two suits, one filed byithe. present 
-appellant to set aside a summary order 
‘regarding obstruction caused while he 
-attempted to take delivery of a particular 
item of property,. and the other was 
by the person who was in possession-of 
‘the ‘other items -of property through 
‘the Official Receiver- to-injunct - the 
-decree-holder -auction-purchaser from 
anterfering . with her possession. In 
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‘these tw" suits“it“had, been held'that 


the ` ‘auction-sale in pursuance “of the 
mortgage’ decree -wás ‘void inasmuch 
as: the Oficial Receiver in whom the 
‘equity ' of redemption”had vested (as the 

r’ -had , been:' adjudged 


had“ not been ‘made a party." =,= 


z. After the decision in the above two 
suits, the appellant filed E. A. No. 1289 
of 1953 ‘in the. executing , Court 


‘purporting to be ‘under section 151 of 
.the’ Code of Civil Procedure for setting 
„aside - ov nd” 
satisfaction of, the , decree -which had 


Court-sale.::and’ the , part 


the 
been recorded earlier, This is obviously 
with a view, to take fresh execution 
proceedings to bring the property to sale 
in the presence of the ‘Official Receiver 
or, his ‘successor-in-intérest, viz., the first 
respondent before us,,who will herein. 


_after be referred ‘to as the respondent. 


'g. . The respondent is a. person claiming 


title., to the property through the 
Official, Receiver. He ` contended: that 
even though the Court-sale is not 
binding on the Official Receiver and 
that the O ficia' Receiver had con- 
veyed good  titlé' “to ' hiš“ (respon- 
dent’s) predecessor-in-title, the Court. 
sale in favour of the appellant was ‘not 
a nullity, ‘that the appellant’s remedy, 
if any, was to have filed an’ applica- 
tion under ‘Order 21, rule-g1, Code 
of Civil Procedure, that’such an appli- 
cation being barred by time he is 
without any remedy. This ‘contention 
of the respondent was however not 
accepted by the executing Court and the 
first appellate Court. The respondent 
filed C. M. S. A. No. 153 of 1966 in this 
Court and Venkataraman, J., has 
allowed the appeal. holding that the 
Court'sale, though would not bind the 


-O cial. Receiver, is not ’a nullity and 


is. vaid and’ binding. as between. 


the 


` parties. to, the proceeding. It is con- 


.tended on behalf of the appellant that 
the view taken by the learned Judge 
is not correct, oo a 


4. The main -question that-arises for 
consideration is what is the position of 
the” - Court auction-purchaser in , the 
execution sale when the Official Receiver 
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who had not been made a party to the 
said sale treats it as void as against him 
and sells the property to a third party, 
and whether the remedy of the auction- 
purchaser is to file an application under 
Order 21, rule 91 of the Code of Civil 
Procedure,to set aside the Court-sa'e. If 
that is the remedy of the Court-auction- 
purchaser, then E. A. No. 1289 of 1963 
filed by the appellant is hopelessly time- 
barred, for the period of limitation under 
Article 166 of Limitation’Act of 1908 is 
only thirty days from the’ date of sale. 
In the’ present case, the Court-auction- 
sale was_on_15th September, 1961. -The 
„execution application ‘to: set aside’ the 
sale was filed:in 1963. But, the conten- 
tion’ on. behalf of “the appellant is that 
Order 21, rule g!, Code of ' Civil Proce- 
dure, has iio application ‘to the facts of 
the case, that the’ application filed by 
the appellant is'certainly not one undér 
that provision and that as the’ Official 
Receiver had treated the Court-sale as 
void and sold the. property himself to a 
third’ party; ‘only that’ fact has to be 
recorded: ‘by the.exécuting Court and the 
appellant should ‘be allowed to ‘execute 
the decree again. ` A a : $ 
5. Before; considering this question, we 
may dispose of another contention raised, 
namely, that the respondent is ‚bound 
by the decree in the suit in which it was 
held that the Court-sale was void and 
thar therefo:eit is not-now open to the 
respondent to contend that the Court. 
sale is not void and that the same. is 
binding on the parties to the proceeding. 
To appreciatethis contention, some more 
facts have to be noticed. ~.. 
6. ‘The properties in’ question were sub- 
jected to six mortgages. The appellant 
before us was -the-second' mortgagee. 
The mortgage suit that he: filed in 
O-8. No. ‘209 of-'1955 on the file of the 
Court of the. District. ` Munsif, 
Tirunelveli, in which-he ‘impleaded ‘all 
the puisne mortgagees, tas: parties. A 
reliminary decree was passed on 26th 
arch 1 56 and final decree was passed 
on 22nd October, 1956. It is only after 
the final ‘décree in the mortgage suit, 
‘the: petition for adjudication of .the 
mortgagor as insolvent: came ‘to be filed. 


That was on ` 26th June, 1957: ‘The 
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mortgagor was adjudged ‘insolvent’ om 
14th December, 1957.: The Official 
Receiver.in whom the hypotheca vested: 
leased out the same except one item,. 
namely, a house, to one Kuppammal. 
That Kuppammal happened to be the: 
fourth mortgagee of. the hypotheca andi 
shé had also been impleaded as a party 
in O. S. No. 209°of 1955. Subsequent to- 
abovesaid. lease, in favour ` of. 


Kuppammal, the Official Receiver 


‘auctioned the équity ‘of, redemption. 


That. was on-3rd April, 1966 and ‘the: 


highest bidder whose’ bid, was-.accepted: 


by the Official Receiver -was ` the above- 
said Kuppammal herself. The considera- 
tion was only Rs..11 subject to all the 


six mortgages. ‘Even though ‘the auction. - 


was on 3rd April, 196], no sale-deed in. 
her favour had been executed by the 


“Of cial’ Recéiver. There had been: con- 


troversy between her and her husband. 
by name Sivasankaran Pillai, as to in 
whose -name the '-sale-deed should be 
executed. According to Sivasankaran: 
Pillai, his wife Kuppammal was only’ 
his benamidar when''she ‘successfully bid: 
at, the auction ‘held: by ‘the Oificiah 
Receiver on ‘srd April, 1961 and that, 
therefore, the Official Receiver should. 
execute the sale in his favour. He filed: 
O.S. No. 144 “of 1962 on the file of the 
Co rt of the District ‘Munsif, Tirunelveli,. 
inwhich it was held that Kuppammal, ‘his: 


‘wife was Only his benamidar. Therefore, 


on 18th October, 1962, the ‘Offcial 
Receiver executed the sale-deed only in 
favour of Sivasankaran Pillai. ‘It'is from. 
the said Sivasankaran’ Pillai, the res- 
pondent has purchased the property... `. 

4. . In the meanwhile, that is, subsequent 
‘to the -auction -held by the Official: 
Receiver but before: the Ofcial 
Receiver executed the sale deed in’ favour 
of Sivasankaran Pillai, Kuppammal filed 
O.S. No. 27 of 1962 on the file of the 
Court of the District Munsif, Tirunelveli, 
for an injunction against the present appel- 
lant contending that she is in -possession. 
of the. hypotheca as a lessee under the 
OXYcial Receiver and that the Court- 
auction.sale in favour of the appellant 
being void on-the ground that the O t-ciaL 
Receiver had not been made a party: to: 
those proceedings, ‘the appellant- had no- 
right to interfere with . her ‘possession. 


~ 


II] `- 


‘This suit was, decreed , on 2fth February, 
1963, the Court holding that the-execu- 
tion also in favour of the appellant was 
void. A P E 
iP i s, taye 

8. O.S. No. 134 of 1962 is ia. claim suit 
filed. by the. appellant in respect of one 
of the :items of the: hypotheca (a house 
property) in which the judgment-debtor’s 
mortgagor’s) brother claimed a right. of 
residence. . ‘In ‘that suit..also :it;was held 
that the .Court sale in’ favour of the 
appellant was : void:.;However, for. the 
present question, namely, whether v the 
respondent is bound by the decision.of. the 
‘Court. tò the éffect thatthe .Court-sale + is 
void, the. decision in.O.S: No: 134 of 1962 
is not: invoked . Only the décision in the 
other suit, ‘namely, O.S.: No.:27. of 1962: iis 
said to ‘bar the respondent ‘from ‘now 
agitating :that. ithe: sale jiisinot void:and 
that: the.same’ is binding :on‘. the. parties 
to the pétition. -However,. thé contention 
on behalfiof the. appéllant in this respect 
is‘not correct. ^: «er n onevo u 


i eae wabora 


9. As already’ seen, H; S. ‘No. 27' of 1962 
had been filed’ ‘by Kuppammal only in her 
capacity ‘as ‘a lessee of the hypotheca 
from the “Oficial “Recéiver. “No doubt 
even before’ she filed that suit; the Official 
Receiver ‘Had held™the auction and 
Kuppammal was the successful bidder. 
But it is’ incorrect ‘to say that'on the date 
of the said auction; ‘namely; 3rd'‘April, 
1961, the property “Had been sold to 
Kuppammal. There can be no doubt 
that the sale by the Oficial Receiver was 
only under the registered document, dated 
18th October, 1962 which was in “favour 
of Sivasankaran Pilldi, the- husband :of 
Kuppammal. Under such circumstarices, 
the respondent cannot be said to'be a 
person claiming title through Kuppammal. 
Admittedly, ‘the respondent was not.a 
party to O.S. No: 27 of 1962. In fact 
that suit came to be decreed: only subse- 


quent to-the hypotheca ‘being sold by the 


O cial Receiver to Sivasankaran Pillai. 
As already‘seen,’ the sale in favour of 
Sivasankaran Pillai is dated 18th October, 
1962 and O.S. No. 27 of 1962 éame to be 
decreed, only on, 28th -February, 1963. 
However, Sivasankaran ` Pillai, “the pur- 
chaser of ‘the property had” “not been 
made a party tọ, the -said suit. 
Kuppammal having filed ithe. suit’ only: i in 
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her capacity as a lessee under the Official 
Receiver the decision rendered’ in that 
suit cannot be said to bind the respondent 
who purchased’. the ‘property from 
Sivasan n Pillai to whom the Oficial 
Receiver executed the sale, even prior to 
the decree in O.S, No. 27 of 1962. 


10, Coming. to the main question, no 
authority is cited before us covering a 
Situation as in the present Case. In ‘this 
‘case the Court. sale to which the Officiat 
Receiver was not made a party has been 
ignored, by. t the Official Receiver as he is 
entitled to, and he has sold the property 
to ‘Sivasankaran Pillai, the predecessor-in- 
title of. the: ‘respondent. It is elementary 
principle ‘that, ra sale held | „without 
making the . “affected “person: a party ‘tof 
the proceeding ` is one.. ‘made’ without} 
jurisdiction. Ifina given‘ ‘Case no notice of 
„the, execution sale goes to. ‘the judginent- 
debtor. and without © ‘such ‘notice’ kis 
property, is sold ‘in Court auction, ` un- 
doubtedly: ‘such a sale is one made. ‘without 
jurisdiction, for, no Court lias jurisdiction 
to sell the property of,a, person. without 
he being informed about it. It has been 
held right down from Khiarajmal v. Daim! 
‘that the Court has no jurisdiction to sell 
the property of ‘persons who were not 
parties., to:-the proceedings -. were not 
properly represented. At page: 312 it 
has been. pointed -out ;that ‘as against 
such . persons (persons ‘who were not 
made parties) .‘the ‘decrees and sales 
purporting to be made,wou d be an illity 
and might be disregarded without any 
-proceéding to set them. aside. In'a recent 
«Case reported : in Natarajan v. Ghandmull 
.Amarchand?, a Bench of this Court to 
‘which one: of us was a party has ja so 
held that a ,sale without notice to. the 
judgment-debtor is without jurisdiction. 
ane hence a nullity. © ©“: { 

mu. In ‘tlie - present case, the Official 
‘Receiver had stepped..into the shoes of 
the judgment-debtor: before the Court-} 
sa'e was he d.: Therefore, he ought to 
shave been made a party to the execution 
-proceédings. It may be noted that the 
aa Receiver came into the picture 


(1905) TLR. 32 Cal.. 206; 32: La; 23: 9 
EWN 201:1°C.L.J. 584 (P.C) 
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only “after” the final decree ~in- the 
mortgage ‘suit. was passed. “Therefore, 
the Official Receiver” is ‘undoubtedly 
‘bound by the final decrée.- HoWever; the 
execution’ “proceedings “in whith ‘the 
property. wds:'sold ‘had been taken: subse- 
quent ‘tothe -adjudication of -the 
mortgagor _(judgment-debtor), and hence 
the Oficial Receiver dught to have been 
made a` party ‘to the said proceedirig. 
|Hé.not having been so made ‘a party, 
the Court sale is of no effect at all-as 
against him, It is void as’ far as' he is 
concerned , arid’ therefore. he can’ ignore 
it and’ -there is no need for him to’ file 
an ‘application to ‘set’ ‘aside the Sale. 
Tf the ‘said. sale is‘only voidable at’ the 
instance ‘of the” Official Receiver, 
naturally he has to Have the sale set ‘aside 
by ahy method known to Jaw. But the 
question’.of’ having the - Court‘sale set 
aside would, arise ‘Only in the case of 
parties to' the proceedings, “The Ofcial 
Reéceiver: nòt‘ being a ‘party, to, the 
execution ‘proceeding he can just ignore 
the sale and ‘that is so beċa sé’ thé” sale 
äs without” jurisdiction as far - as ‘hé ‘is 
concerned, 0 0 n 
12. But+that does not mean that. such 
‘a'Court-sale is a nullity in the sense 
that even ‘the judgment-debtor can 
ignore the same. Courts ` have consis- 
tently: held’ “that when a person ! is 
‘adjudged an‘ insolvent and his property 
vests in the Official Receiver:it is: not 
„as if the insolvent suffers. a civil: death. 
If he' had executed” a mortgage of his 
properties: prior'to adjudication; in spite 
of the equity of redemption vesting in 
the Oficial Receiver, on adjudication, 
still the insolvent would be.:a person 
interested’ ‘in the redemption ` of’. the 
mortgage and he would be a necessary 

arty under Order 34, rule 1 of the 
Code of Civil Procedure, in a suit on the 
mortgage. ' In spite of adjudication, the 
- insolvent is not incompetent to enter into 
a’ contract and there is no statutory 
provision prohibiting the insolvent from 
transferring his property. Therefore, 
ifthe insolvent transfers his; property, 
such a transfer is not wholly void, in the 
sense that the insolvent himself can ignore 
that, but the same would not bind the 
© cial Receiver. In Peraya v. Kondayya’, 


peat en a 
1, LLR (1948) Mad. 872 at p. 877 (1948) 
1 M.L.J. 290: 61 L.W. 283 :A.LR. 1948 Mad. 430. 
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a Bench of this ‘Court observed that 
merely ‘because -under-'section 28 of 
the Insolvency Act the property vests 
in the Official Receiver, a transaction 
entered ‘into by the insolvent was not 
void for all purposes. Therefore, in the 
present case,.it would. ‘be incorrect 
to'say ‘that the Court-sale is void for all 
purposes. At the same:time, the Official 
‘Receiver. is entitled to ignore. the same 
for; it would never bind him.. ‘That is 
on the basis..that a ‘sale held without 
making him .a ‘party..to the execution 
:proceedings: is void as-far as he is 
‘concerned. As already: mentioned, it is 
not’ necessary for the Official Receiver 
.who.is not a party to. the execution pro- 
:ceeding to file an application to set aside 
tthe sale. and>.therefore it may. not be 
correct: to say“ that. the sale is only 
voidable at his instance: In some decided 
cases, no doubt, ‘itis stated that under 
such situations, the- sale is voidable at 
the instance of the Official Receiver. That 
is only to emphasise the fact ‘that a sale 
is not void for all purposes or that it is 
a nullity, in the.sense that it has no legal 
existence at all. “As ‘already seen, the 
insolvent, in spite of adjudication, is a 
person’ competent to enter into trans- 
actions regarding the property. Being a 
party to the execution proceedings he 
cannot be heard to say that the proceed- 
ings are yoid even as against him, only 
on the ground that the Oficial Receiver 


1%. Mr. T, R. Ramachandran, learned 
Counsel for the respondent, at one stage 
‘contended on the basis of certain .obser- 
vations contained in the Full Bench case 
reported in Subbiah v Ramasami 1, that the 
Court-sale in this case is only voidable 
at the instance of the Official Receiver 
and itis not void even as against him. 
But, he had to concede that the O tcial 
Receiver need not take any steps to have 
the sale set aside, he not being a party 
to the proceedings, and that he can just 
ignore it. If he can so ignore. it, it is 
only on the basis that the sale is void. 


-In the Full Bench case referred above, 


‘the question whether a, Court-sale of the 
insolvent’s property without making the - 
O ‘cial Receiver a party is void as 


i. LLR. (1954) Mad. 80: (1953) 2 MLJ. 
766: 1953 M.W.N. 857: ALR, 1954 Mad. 604- 
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against the Official Receiver or only, 
voidable at his instance did ‘not .really 
arise. The Full Bench understood the 
reference made by the. Division’ Bench as 
restricted only ‘to the single question 
concerning the proper interpretation of 
section. 37 of the Provincial Insolvency 
Act. The Division Bench which made 
the reference thought that there were. 
conflicting decisions regarding the 
interpretation of section 37 of the 
Provincial Insolvency Act, and the 
Full Bench held that the effect of annul- 
ling the adjudication is to wipe out the 
effect of insolvency altogether and to vest 
the property in the insolvent debtor, 
subject however to the exceptions provided 
in section 37. This completely answered 
the reference as understood by the Full 
Bench itself. However, the Full Bench 
went into the alternative contention 
which was raised on behalf of the respon- 
dents in that case.. . i 


14. The alternative contention as refer- 
red to in the leading judgment by 
Satyanarayana Rao, J., at page85is what- 
ever may be the view to be taken regard- 
ing the interpretation of section 37 and 
theeffectof annulment, the objection that 
_ the decree and the sale in pursuance there- 
of arenull and void can be taken only by the 
Official Receiver and not by the insolvent 
himself who was a party to the proceed- 
ings. The learned Judge said that if 


either of the contentions urged on behalf. 


of the respondents were to be accepted 
their title could undoubtedly be upheld. 
That was a case where a mortgage decree 
was passed after vesting of the equity of 
redemption in the Ofcial Receiver, but 
without making him a party to the 
mortgage suit. Subsequently in the Court- 
auction in pursuance of the mortgage 
decree, the decree-holder himself purchas- 
ed the property. Of course in the execu- 
tion proceedings also the O T-cial Receiver 
was ‘not a party... Later the insolvency 
itself was annulled without making any 
vesting order. The respondents in the 
case claimed through the auction-sale. 
One of the contentions:on their ‘behalf 
was that under section ‘37 of the Insol- 
vency Act, ‘once ‘the’ insolvency ‘was 
annulled without making any vesting 
order, the adjudication itsélf is wiped out’ 
and it is as if there had been no insolvéncy 
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at all; and that.the effect of the annul- 
ment is. tọ vẹst,the title to the property, 
retrospectively in . the insolyent.. The 
reference, as understood,,.by the -Full 
Bench related only to the above question. 


15. ‘However, the Full Bench had 
allowed thé respondents before it to 
raise the alternative contention that 
whatever may be the view to be taken 
regarding -the interpretation of sec- 
tion 37 and the effect of annulment, ,the 
objection. that the decree and the sale in 
pursuance thereof are null and void can be 
taken only by the O ficial Receiver and not. 
by the insolvent himself who was a party 
to.the proceeding. It is in that context, 
Satyanaravana Rao, J., at page 85, has 
stated, before entering into discussion, 
that if either of the contentions urged,on. 
behalf of the respondents were to be 
accepted their title could undoubtedly 
be -upheld. As already seen, the Full 
Bench answered the reference in favour 
of the respondents regarding the inter- 
pretation of section 37 holding that the 
effect of annulling the adjudication is 
to wipe out the effect of insolvency 
altogether, and therefore, in spite of the 
equity of redemption having stood vested 
in the Official Receiver on the date of the 
mortgage decree and the Court-sale in 
pursuance of it, the respondent who 
claimed through the Court sale should 
succeed. Under such circumstances, what 
is stated by the Full Bench regarding the 
alternative contention raised on behalf 
of the respondents is in the nature of 
obiter.. a 
16. Even the alternative contention did 
not relate to the question whether the 
Court-sale was void or voidable as against 
the Oficial Receiver. As stated by 
Satyanarayana Rao, J., at page 85, the 
alternative contention was whether the 
objection that the decree and the sale in 
pursuance thereof are null and void can 
be taken only by the Official Receiver 
and not bythe insolvent himself who was 
a party to the proceeding, On this, the 
Full -Bench held that it is not- open to 
the insolvent who was a party to the 
proceeding to contend that the decree 
and the execution which followed to which 
he was a party are null and void and 
that such a contention can be raised 
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only by the Oficial Receiver. As we 
said, the leading judgment in this case is 
by Satyanarayana Rao, J., Subba Rao, J: 
(as he then was). has written a separate 
but concurring judgment in which the 
question covered by the reference 
(as understood by the Full Bench) 
regarding the interpretation of section 37 
of the Insolvency Act and the effect of 
annulment has not been dealt with, but 
only the alternative contention raised on 
behalf of the respondents has been gone 
jnto.’- The learned Judge concurred with 
the view ‘of Satyanarayana Rao, J., even 
with‘regard to the alternative contention 
and concluded at page 115: that the appel- 
lant who is a representative of the insol- 
vent judgment-debtor is- precluded from 
questioning the validity of the sale on the 
ground that the Oficial Receiver was not a 
party to the decree or to the execution 
proceeding. There can be no dispute 
about this proposition, namely, that it is 
not open to the insolvent-judgment- 
debtor to contend that either the decree 
or the Court-sale in pursuance of the 
same is null and void on the ground that 
the O ficial Receiver had not been made 
a party to the proceeding. But the 
learned Judge obviously for the purpose 
of émphasising that the proceedings with- 
out making the Official Receiver a party 
are not a nullity in the sense that they 
hhad no existence at all (as the validity of 
the same cannot be questioned by the 
insolvent-judgment-debtor who is a party 
to the same) has observed that the said 
proceedings are not void but only 
voidable at the instance of the O ficial 
Receiver. 


17. In. an early case, Punithavelu 
Mudaliar v. Bhashyam Ayyangar', it has been 
held that the decree, as a‘-mortgage 
decree directing the sale of the chattels, 
including the debt. in -cuestion, is: void 
and inoperative as against the Ofcial 
Assignee, inasmuch as the whole right, 
title and interest. of the defendant therein 
devolved by operation. of law upon the 
Official Assignee during the pendency of 
the suit and before the decree was passed. 
As already.seen, in Peraya v. Kondayya?, 
jt has been stated that a transaction 


1. (1902) I.L.R. 25 Mad. 406 at pages 422 
and 423: 12 M.L.J. 282. 

2. (1948) 1 M-L.J. 290: LL.R. (1948) 
Mad, 872. 
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entered into by the insolvent was not 
void for all purposes. That does not 
mean that the transaction is not void as 
against the Official Receiver in whom 
the property had vested. The observa- 
tion that the transaction is “not void 
for all purposes ” has been made only to 
emphasise that it is not open to the insol- 
vent to contend that the transaction is 
void on the score that the Official 
Receiver was not a party. In Nagubat 
v. B. Shama Rao1, it has been observed 
that’ a sale in execution of a decree 
passed in a defectively constituted 
mortgage suit does not affect the right 
of redemption ‘of persons interested in 
the equity of redemption who have not 
been impleaded as parties to the action 
as they should have been under 
Order 34, rule ', Civil Procedure Code, 
but is valid and effective as against the 
parties to the action. It is also made 
clear there that the above Rule is appli- 
cable even when the person in whom the 
equity of redemption is vested in the 
Official Receiver and he has not been 
made a party to the proceeding resulting 
in the sale. If the sale does not affect 
the equity of redemption which had. been 
vested in the Official Receiver as held | 
by the Supreme Court, it means that the 
sale is void as against. him,. and- not 
merely voidable. ‘ -r 


18. We have said enough to show that 
the sale is really void as against the 
he having not been 
made a party to the execution proceeding. 
Assuming that in such a situation the 
sale is not void but only voidable at the 
instance of the Official Receiver it makes 
no difference in this case. Whether we 
use the word ‘void’ or ‘voidable’—the 
distinction between the two not always 
being maintained—there is no dispute 
that the Official Receiver in this case 
need not seek to set aside the sale. 
Mr. Ramachandran, learned Counsel for 
the respondent, though would not concede 
that the sale is void as against the 
Oficial Receiver, maintained that the 


- Official Receiver can ignore the’ same 


and there is no question of his having 
the sale set aside. In the present case, 
the Official Receiver has elected to 
exercise his right (as put by the Supreme 

1. 1956 S.0.J. 655: 1956 S.C.R. 451: AIR. 
1956 S.C. 593 at. p. 603, 


11] 


‘Court in the above case : at page 603° 
‘column 2) and has sold the property to 


‘the. respondent’s- ` predécessor-in-title, ' 


ignoring the Court sale. The Court sale 
may not be void ab initio, but once the 
‘Official Receiver elects to exercise his 
‘right he avoids the.same, and, therefore, 


veven if the,sale is only voidable at the. 
O ficial.. Receiver, it _ 


iinstance of the 
"becomes of, no effect at all (void) from. 
‘the date he so-exercises his right. What 
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tenance charge-decree, the same property 
was sold‘ in Court-auction in’ 1928 and 
the respondent before the Supreme 


‘Court claimed title to-the property under 


T 


ds the position of the appellant who is,:, 


‘the Court-auction-purchaser. in ‘such a 
:situation is the question.. ,'. ` , 


:x19. Relying upon the observations of the 
‘Supreme Court in the case referred 
.above, as well as’ by the Full Bench of 
‘this Court in the case mentioned earlier, 


‘to the effect that the transaction is valid, 


and effective as against the parties. to the 
‘same, Mr. Ramachandran, learned 
“Counsel for the respondent contends that 
rit is not open to the appellant who was 
aparty to the Court-auction-sale now 
to say that the sale is not valid. We 
are unable to accept this contention. It 
should be noted that in the case before 
‘the Full Bench as well as that before the 
‘Supreme Court, the Oficial Receiver 


thad not elected to exercise. his right. 


In fact in the casé before the Full Bench, . 


‘the adjudication having been subse- 


-quently annulled, on the interpretation’ 


-of section 37 of the Insolvency Act, the 
annulling of the adjudication-was to wipe 


-out the effect of insolvency altogether , 


-and to vest the property in the insolvent- 
‘debtor. In the case before the Supreme 


Court, the finding was that there was. 
really no vesting of the property in the, 


“Oficial Receiver. 


-@0. That. was a case in which a 
-maintenance ‘suit on. behalf. of one 
Devamma who was then a minor was 
filed in the year 1919.. There was a 


-decree in that maintenance suit in the- 


-year 1921 charging the properties of oné 
Kesavanand for the maintenance award- 


ved, In the meanwhile, that is, after the, 


‘institution of the suit for maintenance 
“but before it was decreed, Kesavanand 
-sold the property (which was ultimately 
-charged for the maintenance under the 
-decree) to a third party under whom the 


-appellant~-before the- Supreme Court. 


«<claimed-title. In’ pursuance of the main- 


` Official Receiver 


the said Court-auction. In 125, that is, 
after’ the maintenance charge decree. was 
passed but before the.execution sale was 
held, Kesavanand had been adjudged 
insolvent... The Supreme Court held that 
in view of the fact that Kesavanand had 
executed'a private sale of the. property 
even in the year?192) (during the 
pendency of.the maintenance suit) though 
that sale‘is’ affected by the doctrine’ of. 
lis pendens, there ‘was no property to 
get vested in the Official Receiver when 
Kesavanand was adjudged - insolvent in 
the year 1926. Therefore the Supreme 
Court concluded that the appellants who 
claimed ‘title to: thè. property. 'under the 
private sale effected ‘by Kesavanand in - 
the year: 192: had necessarily. to fail - 
because that sale is hit by the doctrine 
of lis pendens, and that the respondents 
who claimed wunder the execution sale. 
held in pursuance of: the maintenance 
charge decree got good title. The 
question whether the execution sale 
was bad on. the score that the O ficial 
Receiver had not. béen ‘made. a 
party had been: considered only 
hypothetically. As already mentioned, 
the finding of the Supreme Court is that 
the property did not vest in the O Kcial 
Receiver, the same having been - sold 
away (though hit by the doctrine of 
lis pendens) by Kesavanand even prior 
to the adjudication. The Supreme _ 
Court further observed that even assum- 
ing that in spite of the private sale in 
the year: 1920, Kesavanand still: had 
some ifterest in the property left and ` 
thatit: vested in: the Oficial Receiver, 
the latter not having elected to exercise 
his right to question the Court sale, it 
is not open to attack by, the transferee 
pendente lite. ` PAs i 
2r. ' Therefore, the observation that the 
transaction is valid as’ between the 
parties to the action made in the 
above -cases cannot be torn out of 
context. and it is not right to contend 
in this case that the Court auction sale 
is‘binding on the appellant who was no 
doubt a party to the sale. Once the 
has‘-elected to exercise” 
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his right, the Court sale ceases to have any 
effect. Taking a case, where there is 
no insolvency, a Court sale without , 
notice to the. judgment-debtor would | 
certainly be void as against him. ‘But 
in such a case, if the judgment-debtor 
never demurs’ and acquiesces in the 
Court sale it would not be open to a third 
party to say that the Court-auction. 
purchaser did not get good title on the 
score that the judgment-debtor had not 
been given notice of the execution proceed- 
ing. However once the judgment-debtor 
exercises his option and treats the Court- 
sale void, then there is no question 
of the auction purchaser alone being 
bound by the Court sale on the ground 
that he was.a party to the same. The 
same principle- should apply to the 
present ` case. also where the Official 
Receiver is the person who really repre-- 
sented. the judgment-debtor on the rele- 
vant date. He not having been made 
a party to the execution’ proceeding, the 
sale is void as against him and he can 
ignore the same. Once he exercises such 
an option, can it be said that the auction- 
purchaser being a party to the sale is 
bound by it? We are of the opinion that in - 
a case where the Official Receiver in whom 
the property had vested exercises, his - 
option, then, the fact that the judgment- 
debtor was a party to the execution pro- 
ceedings is of no consequence at all. 
In such a situation, the Court-auction- 
Sale is just in the same position as one 
without notice to the judgment-debtor 
un a case where there is no. insolvency). 
It is like a third |party having been 
impleaded in the execution proceedings 
leaving out the judgment-debtor, There 
can be no doubt that once the OẸ£cial 
Receiver in whom the. equity of redemp- 
tion vests exercises his option. the insol- 
vent mortgagor becomes a non-entity, 
though, however, in a different situation, 
namely, when the Ofcial Receiver does 
not exercise his option, the transaction 
between the mortgagor ( judgment-debtor) 
and the decree-holder would be perfectly 
valid. As the Supreme Court put it in 
the case mentioned above at page 603, 
the purchaser from the insolvent judg- 
ment-debtor gets a good and impeccable 
title subject only to any right which the 
Official Receiver may ‘so exercise. But 
as we said, once the Ofcial Receiver, - 
elects to exercise his right, the insolvent 
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judgment-debtor , becomes .. a. non-entity- 


. and he is-in the position .of a third: 


party who has no interest in the property 
at all. As i 

22. Mr. Ramachandran, learned Counse? 
referred to the. decision reported im 
Muthukumaraswami Pillai v. Muthuswamé 
Thevan? -and contended that the Court 
sale in the present case tantamounts to- 


` sale of a property to which’ the judgment- 


debtor had no-title and that the remedy~ 
of the auction-purchaser ‘is only to file an” 
application under Order 21, rule gr, 

Civil Procedure Code, to have the. sale 
set aside. In this connection, the learned, 
Counsel’ relied upon the observation ‘of” 
Subba Rao, J. (as he then was) in the 
Full Bench case’ referred above at 
page 115, where the learned Judge said 
that if the property vested in the Officia 
Receiver and sold as if that was the 
property of the insolvent, the sale would. 
be valid and the judgment-debtor cannot 
question the validity of the same; and 
such a sale would be analogous to a sale- 
of the property of a third party. as if’ it 
was the property of the judgment-debtor.. 
In the course of the judgment, the learned! 
Judge has also referred to Muthukumara- 

swami . Pillai v. Muthuswami  Thevan.. 
The analogy between a sale of a 
property of a third party as if it was 
the property of the judgment-debtor and’ 


. one where the property is vested in the’ 


Official Receiver but held without making- 
the Official Receiver a party (and the 
Official Receiver elects to exercise his 
right) is only limited. In both the cases, 


. the purchaser does not get title. But 


while in the case of a property not 
belonging to the Todementdebior being 
sold the sale is not void or- one made. ` 
without jurisdiction, inasmuch as the 
judgment-debtor is a party to the sale, 
in the other case, namely where the- 
property vests in the Official’ Receiver, 
but he is not made a party to the 
proceeding (and ultimately he elects to- 
exercise his right), that position would. 
be as if, in spite. of the judgment-debtor™ 
being added as a party to the proceeding,. 
a third party who has no interest in. 
the property is being so added. It is need. 
less to stress that in a case where the pro, 


n 





“1: (1927) 52 _M.L,J., 148: 25 L.W. 232% 
LLR. 50 Mad. 639: ALR. 1927 Mad. 394- 
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perty vests ih the: Ofcial Receiver :(and’. 
the `O ẸFcial : Receiver. elects to exercise 
his right) the Ofcial Receiver-and: he’ 
a'one would be a.person representing the' 
interest of the judgment-debtor and the. 
judgment-debtor himself would be a non- 
entity, or would be in the position of.a 
third party. who has''no interest in the 
property. 7 <a 3 e 
23. In the present case there is no‘ 
question of - an application ' under: 
Order ‘21, rul¢ 91; Civil Procedire Code, 
for the. simple’ reason, ‘that’ this-is not ’a 
case of a property not belonging to ‘the 
judgment-debtor having been sold. This 
isa case of sale of the hypotheca and ' 
the’ Official’ Receiver being bound by 
the mortgage decree. Even if the adjudi- 
cation was prior to the mortgage-decree 
andthe Oficial Receiver ‘had not been - 
made a party to the mortgage suit, still 
the Official: Receiver would be in the 
position of the mortgagor .and any sale 
by the Offcial Receiver can only be 
subject to the mortgage. That is the 
effect of section 28 (6) of the Provincial 
Insolvency Act. In this case the adjudi- 
cation was after the final-decree in the 
mortgage suit and the Oficial Receiver 
is bound not only-by the mortgage but 
also by the decree. ` Admittedly the sale 
by him was only subject to the said 
mortgage decree. When the mortgage 
decree is put in execution and the 
hypotheca is sold, it is meaningless to 
say that it is similar to property not 
belonging to the judgment-debtor having 
been sold. The learned Counsel, when 
he contended that in this case the only 
remedy of the auction-purchaser is to file 
an application under Order 21, rule 91, 
Civil Procedure Code, overlooked the 
fact that the Official Receiver is the real 
judgment-debtor and the defect in the 
procedure is only in not making him a 
party; and it is not a case ‘of the 
judgment-debtor having been made party 
but a property not belonging to him 
- having been sold. 


24. The Official Receiver being bound 
by the mortgage decree, the Court- 
auction-sale without impleading him as a 
party suffers only from -a procedural 
defect thereby making the -sale a void 
one, the Official ‘Receiver having elected 
to exercise his. ‘right, The Court sale 
being void as between the Official Receiver 
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and the decree holder iauction-purchase?, 


. (thé mortgagor-judgment-debtor becoming}, 


a-non-entity) the decree-holder: would 
certainly. have a right.to bring the pros}, 
perty to sale . again. Supposing in this}- 


` case, the’ Offcial Receiver: had moved: 


the’ -executing Court -for a declaration | 
that the sale is void as against him on 
the ground that he had not been made- 
a party and such an application is 
allowed as it ought -to be, then can it be 
said that there having.been a Court-sale- 
to which the mortgagor „was a party, the- 
decree-holder is not entitled to bring the 
property to sale again ? i 


25. Further in the present case, if 
instead of bringing the property to sale:. 
through Court, the mortgagee decree- 
holder had taken a private sale of the 
property -in discharge of the mortgage- 
decree from the mortgagor-judgment-- 
debtor, such a transaction would be 
perfectly valid subject to the right which. 
the Oficial Receiver may elect to exercise, 
But if the Oficial Receiver does elect to 
exercise his right then the above tran-: 
saction would be of no avail. Then can 
it be contended that the mortgagee decree-- 
holder cannot execute the -decree and: 
bring the property to sale through Court 
impleading the Official Receiver? Would 
the fact that the mortgagee decree-holder- 
had chosen to take a private sale from - 
the judgment-debtor which transaction 
is of no avail because the O ficial Receiver 
exercised his option, debar him from 
executing the decree and bring the: 
property to sale after making the Official! 
Receiver a. party? Surely it would not. 
The question is whether, instead of there- 
having been a private sale between the 
decree-holder and the: judgment-debtor,, 
there was a Court-sale, would make 
any difference. We think there could be: 
no difference. 


26. The respondent claims title through: 
the Official Receiver. The Official. 
Receiver treats the Court-sale as void. 
Then the Court sale is void as between. 
the decree-holder and the Official 
Receiver. It is meaningless to say that. 
it is void as against the Official Receiver 
but valid as far as the decree-holder is 
concerned. We have already pointed out 
that the question of the sale being valid 
between the judgment-debtor and the 
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«decree-holder as being parties to the 
transaction, would arise only when the 
‘Official Receiver does not elect to exercise 
his right. Therefore, it is not open to- 
the respondent who claims through the 
‘Official Receiver to contend that the 
Court sale is valid. It was already 
‘noticed that in a-case where the Oficial 
“Receiver does not elect to exercise his 
-right, the judgment-debtor himself cannot 


-question the Court sale on the ground that . 


‘the O ficial Receiver has not been: made 
a party, Conversely, when the O ficial 
iReceiver elects to exercise his right and 
ithereby the Court sale is treatéd as void, 
then the person who claims through the 
“OQ Fcial Receiver cannot be heard to say 
that the Court sale is valid. . 


27. In Chandramma v. Guna — Seelan+ 
-which follows Venkata Reddy v. Kunjappa 
‘Gounden? the mortgagee filed a suit 
.against a wrong person. Later, a second 
‘suit was filed impleading the real ‘owner 
-of the equity of redemption. The ques- 
tion arose whether the second suit would 
Jie. At page 548, column2 Anantha- 
krishna Iyer, J:, one of the members of the 
Division Bench which decided the case, 
‘Chandramma v. Guna Seelan observed : 


4 


“ The circumstance that. the mortgagee 
fied a suit against a: wrong person does 
mot affect the rights of the real owners: 
.of the equity of redemption. If it does 
mot affect them at al, one fails to see 
how they coud be heard to say that 
“by virtue'o‘ the prior suit which admit- 
‘ted'y does not affect them, a (second) 
sait against them is not maintainab'e. 
‘So far as they are concerned, the 
-second is the ony suit against them, 
.and the first suit and the proceedings 
-connected with the same must be taken 
to be non est in the ee of law.” 


‘Inthe present case, when the O ficial 
Receiver had not been impleaded as a 
‘party to the execution proceedings, but 
only the judgment-debtor had been 
cimpleaded, it must be deemed that the 
proceedings were against a wrong person, 
inasmuch as the Ofcial Receiver had 





1. 61M.L.J. 316: 133 1.0.497: A.LR. 1931 


Mad. 542. 
2. LLR: 47 Mad. 551: 46M L.J. 391: 


20 L.W.137: A.LR. 1924 Mad, 650. 
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elected to exercise his right. That means, 
the proceedings takea earlier impleading 
the ‘wrong’ person are non est. We hold 
that the Court sale is void, that there is 


‘no necessity for the same to be set aside 


under Order 21, rule 91, Civil Procedure 
Code, that the sale has already been 
treated as. void and all that the executing 
Court should do is to record that fact, 
namely, that the sale is void, That 
means, the part, satisfaction recorded 
should. also be treated as cancelled. 
Accordingly, the Letters Patent, Appeal 
is allowed and the judgment and decree 
in C. M. S.A. No, 153 -of 1966 are set 
aside and the order of the executing 
Court, confirmed by the first appellate 
Court, is restored There will be no 
order as to costs. 


28, We would further like to ‘make it 
clear that the observations of Venkata- 
raman. J., in disposing of the civil miscel- 
aneous second appeal, that any fresh 
execution petition might be time-barred, 
need not have been made. because that 
question was not before the learned Judge. 


V.K. 





Appeal allowed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present — G. Ramanujam and V. Rama- 


swami, JJ. 


‘The Pioneer Mutzh Works, Sivakasi 


and others . - Petitioners* 


Ue- 


The Stat2 of Tamil Nadu rep es mtd 
by the Deputy Commercial Tax 
Officer, Sivakasi, Ramanathapuram 

District aud others. . - Respondents. ~ 


(A) Gentral Sales ‘Tax Amendment Act 
(XXVIII of 1969), section 10—Exemption 
under —When can be claimed —Conditions to 
be fulfilled. 


Section 10 of the Central Sales Tax 
Amending Act gives the benefit of exemp- 
tion only to those who have not 
collected sales-tax on ‘their turnover of 
inter-State sales or any portion thereof 

*T.C, Nos. 196, 197, 225 to 228 and 307 of 


1970 and W.P. No. 303 of 1970. 
i < 22nd December, 1972. 


1 


“on the ground that they are not liable? 
tò pay tax on such turnover and that 
under the Central Act before its amend- 
ment in 196° tax could be levied on that 
‘turnover. A. dealer had to satisfy both 
tthe above conditions before he can claim 
‘exemption under section 10. Even if 
it is shown that he had not collected 
tax on the excise duty on thé ground 
ithat excise duty is entitled to deduction 
:and not liable to tax, still he will not be 
-entitled to exemption under séction 10 if 
-under the Central Act tax is legally 
-payable on the turnover,- relating to 
excise duty. [Para. 9] 


The argument that the question of 
“exemption under section 10 should not 
be considered in the light of the retros- 
:pective amendments brought about by 
Madras .Act III of 196) and that it 
‘should be considered only in | the light 
-of the provisions of the Central Act 
before its amendment and the State Law 
-as it stood on the date of the inter-State 
sale is untenable, [Para. 10] 


The contention that it is only the 
factual existence of the provision for 
deduction in relation to excise duty under 
sthe State law that should be considered 
and not the fictional non-existence of the 
‘provision for deduction as a result of 
“Madras Act III of 1969 is equally 
untenable. It is a well settled rule of 
‘interpretation that in construing the scope 
-of a legal fiction it would be proper and 
even necessary to assume all those facts 
«n which alone the fiction can operate. 

` [Para. 11] 


Hence in the present case though 
‘factually there was a provision . for. 
«deduction ‘under the State law and 
therefore the. tax under section 9 of the 
. ‘Central Act could not be levied on the 
turnover of excise duty on the dates of 


-the assessments, the effect of the sub-. 


ssequent deletion of the provision for 
«deduction under the State law with 
retrospective effect from Sth January, 
1957 by Madras Act III of 1969 is that 
the provision for exemption should be 
«deemed not to have existed on the date 
«of the assessments. The deeming clause 
tin Madras Act III of. .1969 results in 
‘the turnover relating to excise duty being 
taxable from 5th January, 1957 under 
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the State’ law and consequently ‘the 
turnover relating to excise duty is älso 
taxable under the Central Act, ` 

\ ' -> *[Para, 10] 


(B` Madras General Sales Tax (Second 
Amendment) Act (II of 1969) —Validity. 


The contention -that . the’ Madras 
Legislature in enacting Madras Act HI of 
I96y has attempted to legislate in a way 
on’ inter-State. sales is not tenable at all. 
Madras Act TIL of 1969 is well within the 
power of the State Legislature to ‘enact 
a law on sales tax under Entry 54. List 
II of Schedule VII of the Constitution. 
In exercise of that’ power it ‘is always 
open to the legislature to provide for 
ancillary or incidental matters. When 
the legislature withdrew the provision 
for deduction in the State Act by Madras 
Act IIL of 1969 it is not legislating on any 
inter-State sale which comes under Entry 
92-A of List I. The pith and substance 
of Madras Act III of 1'6' cannot be said 


-to relate to inter-State sales. [Para. i3] 


As regards the attack based on thé 
retrospective: nature of Madras Act III 
of 1969, it is well-established that the 
legislature is fully competent to make a 
law with rétrospective effect and that a 
legislation’ ‘cannot be ‘said’. to be un- 
reasonable for the only reason that it is 
retrospective. The-niere fact that a legis- 
lative provision has beén made to operate 
retrospéctively will not make it unreason- 
able as'oTending Art. 19 (1) (£) of ‘the 
Constitution. -~ . [Para, 14] 


Cases referred to:— ` 


Mariappa Nadar v. The State of Madras, 
(1962) 13 S.T.C, 371: I.L.R. (1962) Mad. 
902: (1962) 2 M.L.J. 302: ALR. 1962 
Mad. 290; State of Mysore v. Mysore 
Paper Mills, (1964) 15 S T.C. 176: A.LR. 
1964 Mys. 212;, Khader and Company v. 
State of Madras, (1966) 17 8S.T.C. 396; 
Thirukoilur Oil Mulls, Limited v. State of 
Madras, (1967) 20 8.T.C. 388: (1968) 1, 
M.L.J. 174: ALR. 1968 Mad. 311; 
State of Mysore v. Yaddalam Lakshminara- 
simhiah Setiy and sons (1965) 16 S.T.C. 
231: (1965) 2S.C.R. 129: ALR. 1965 
S.C.- 1510; State of Kerala v. Pothan 
Joseph and sons, (1970) 25 S.T.C. 147; 
Larsen and Toubro ‘case (1967) 20 S.T.C. 
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150: (1967) 2M. L. J;.. 552: ATR, 1968, 
Mad. 407;, Parvathi,. Mills, case, . (1962) 
13 S.T.C. .972; East End Dwellings 
Company Limited v. Finsbury Borough Council, 
(1952) A.C. 109; Sundaram Industries (P.) 
Limited, Madurai v. State of Tamil Nadu, 
(1972). 29 S,T.C. 567; Krishnamoorthy and 
Company v: The State of Madras, (1969) 
23 S.I.C. 1: A.I.R. 1969 Mad. 265; 
J.K. Jute Mills Company Limited v. 
State‘of Uttar Pradesh, (1961) 12 S.T.C. 
429: (1962)'2$.G.R. 1: (1963) 1 S.C.J. 
127: A.L.R. 1961 S.C. 1534; M/S. Shhota- 
bhai v. Union of India, A.L.R. 1962 S.C. 
1006; C. Krishnamoorthy v. State of Orissa, 
(1964) 15 S.T.C. 461: (1964)'S.C.D. 771: 
30 Cut, L. J. 453: A,I.R. 1964 S.C.1581; 
Mohamed Salam v. Commissioner of Gom- 
mercial Taxes, (1970) 26 S.T.C. 163. ` 


T.G.Nos. 196, 197, 225 ‘to 228 and 307 of 
1970 :— f 


Petitions under section 38- of the Madras 
General Sales Tax Act, 1969 praying the 
High Court to revise the Orders of the 


Court of the Madras Sales, Tax Appellate . 


Tribunal (Additional Bench), Madurai 
dated 21st July, 1969 anc passed ‘in 
Appeal No. 263 of 1968 and dated -8th 
July, 1969 in Appeal Nos. 2547/67, 
2155/67, 2159/67, 2313/67, 537/68-:and 
dated 29th August. 1969 in Appeal 
No. 300/68 respectively in each of the peti- 
tions. (C.S.T. Nos. 73/67, 178/66, 38/67, 
61/65, 111/67, 183/67 and 71/67 resvectively 
on the file of the Appellate Assistant 
Commissioner (C.T.) Ramanathapuram 
at Virudhunagar.) (C.S.T.Nos. 721/65-66, 
721/64-65, 1897/65-66, 726/64-65, 726/ 
65-66, 1736/65-66, 1707/65-66 on the 
file of the Deputy. Commercial Tax 
Officer, Sivakasi.) ; 


W.P.. No. 303 of 1970:— 


Petition under Article’ 226 of the Consti- 
tution of India’ paying that in the circum- 
stances stated therein and in the Afidavit 
filed therewith the ‘High Court will be 
pleased tō issue a writ of certiorari calling 
for the records of the first respondent 
in his CS.T. No. 1707 of 1965-56 and 
quash ‘the -order passed ` therein, dated 
7th. December, 1966 as confirmed. by 
the order of the Appellate Assistant 
Commissioner (G. T.) Ramanathapuram 
at Virudhunagar in his Appeal No. CST 
71 of . 1969° dated ‘Sth November, “1967 
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as confirmed by the order of the Sale 
Tax Appellate Tribunal, Madurai in 
M.T.A.. No. 300: of 1968 dated ` 29th 
August, , 1969., ' a a 


V. K. Thiruvenkatachari, for Subbaraya- 
Iyer, Sethuraman and Padmanabhan, for 
Petitioner in T.C. Nos. 196 and 197 
and 307 of 1970 and W.P. No. 303 of 1970: 


G. Natarajan, for. Petitioner in T, C Nos. 
225 to 228 of 1970. 


K. Venkataswami, First Assistant Govern- 
ment Pleader on behalf of Respon- 
dents in all the petitions. 


The Judgment of the Court was 
delivered by . 


Ramanujam, J. :—A common questiow 
of law is involved in all the above cases 
and, therefore, they are disposed of 
together by a common judgmient. 


2. As the facts in all thesé cases are 
substantially the same it is sufficient to 
set out the facts in T.C. No. 197 of 1970. 
The petitioner in this case is a partner- 
ship firm carrying on business in matches. 
For the assessment year 1964-35 it had 
paid a sum of Rs. 1,91,400 as and by 
way of excise duty to the Central 
Government on the matches manufactured. 
and sold during that year. The peti- 
tioner had‘ claimed a deduction of the 
aforesaid amount in its returns filed’ 
under the Central’ Sales Tax Act, 
hereinafter called the Central Act, om 
the ground that excise duty paid to the 
Central Government is an allowable 
deduction under rule 4 (f) of the Madras. 
General Sales Tax Rules, 1959. The: 
assessing authority rejected the petitioner’s: 
claim for deduction on the ground that 
section 9 (3) of the Central Act as it 
stood originally only attracted the proce- 
dure for assessment under the Madras: 
General Sales Tax Act, hereinafter called 
the State Act, for making the assessments: 
under the Central Act and that as such’ 
the exemptions provided under the State 
Act will not be available in respect of 
assessments made under the Central Act.. 


3.. Aggrieved ‘against -that decision. the: 
assessee went ‘on appeal -before the: 
Appellate’ Assistant: Commissioner who, 


ay” 


held- that- ‘the petitiorier’s claim “for 
dediiction towards extise-chity “ paid! ‘by 
him in respect of ‘assessments ‘tinder the 
Central Act'‘was not’ tenable -in view òf 
the decisions ‘in ‘Mariappa „Nadar v!''The 
State of Madras, State of Mysore v. Mysore 
Paper Mills?! Khader ‘and Company v, State 
of Madras*, ‘and Thirukoilur Oil Mills 
Limited v. State*of Madras*,‘'“There'was a 
further appeal to the Sales’ Tax’ Appellate 
‘Tribunal. ` Before the Tribunal’ conside- 
rable teliance-was" placed by, thé peti- 
tioner òn the ‘decision of the’ ‘Supreme 
‘Court’ in State: of Mysore v; Yaddalam 
Lakshminarasimhiah Setty and‘ sons® in ‘sup- 
port of its case that if'the excise duty was 
deductible under the local: Sales Tax law 
in the computation’ of ‘the ‘taxable turh: 
over, then such duty was also deductible 
in arriving at the taxablé ‘turnover under 
the ‘Central’ Sales Tax’ law.’ ‘But the 
‘Tribunal taking ‘note of the _ Madras 
Ordinance ‘Sof 1968 (replaced by Madras 
Act II of 1969) which’émitted rules 6 (f) 
‘of the Madras General Sales Tax Rules; 
1959 and'5 (1 (i) of the Madras General 
Sales “Tax (Turnover and Asséssmerit) 
Rules, ' 1939 ` with - retrospective ‘effect 
from Sth January; 1957 held that'in view 
of the deletion ‘of ' the provision for 
‘deduction from: the tavable turfiover in 
relation to'e ‘cise duty paid by the'dealer 
under the State ‘Act no ‘claim for deduc? 
tion could be sustained under the Central 
Act even as per the ruling of Supreme 
Court in Yaddalam’s case 5.. ‘The peti- 
tioner then relied on'section’ 19 `of the 
‘Central Ordinance 4f 1969 which ‘caine 
into force on9th June! 1969 and claimed 
that as it has not collected’ any tax uridet 
the Central Act from its customers oii 
the ground 'that no such tax’ is leviable 
on’ the turnover ‘relating to excise duty, 
it is entitled: to e~emption ‘from liability 
‘to pay tax in respect of the'said turnover. 
‘The Tribunal took the view that for 
‘claiming -exemption under ’ section’ 10 
two essential conditions are to-be Satisfied, 
(1) that the dealer should not have 
‘collected tax on the ground: that ‘tax‘is 
mot leviable on e -cise duty ‘and (2) that 
1. (1962) 1g S.T.G: 371: T.L.R. (1962) Mad. 
902: (1962) 2 M.L.J. 302:"A,1.R. 1962 Mad. 290. 
“2, eae 158.T.C.-176: A.LR. 1964 Mys 212. 
3. (1966) 17 S,T.Q. 396. 


4 (1967) 20 8.T.G. 388: (1968) 1 M.L.J. 
174: ALR. 1968 Mad. 311... - . 


5. (1965) 16 S.T.G, 231: (1965) 2 S.C.R, 129: 
ALR, 1965 S.C, 1510. 5 
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of 1970." "° 


aré set out’ below: À 
strats Se ae Gi 


S Gase No. . Assessment ` Disputed turn: 


E „= pear. — over excise duty 
fey Hane, ES ay ee, PUT Rs. 
T.C. 197/70 _ -1964-565 = 1,91,400.00 


T.C. 196/70 1965-66, , 8,64,637.00 


T.G. 225/70, 1965-66. . v: 45,900.00 
T.C 226/70 1964-55 45,900.00 
TÓ. 227/70 ` 1965-66 ` --1, 85,197.00 
T.G. 228/70 ` “1965-66 ' ` :2,6%, 199.50 


2,21,318.00 


i) 


T.G. 307/70; 1. | - 
~ and, .: $ 1965-56. 
W.P. 303/70, J 0, 


Except the ‘difference, “in the disputed 
turno ver, ‘the facts’ in all these ¢ases are 
the samé. 7.) ea 
5. “The common question involved ‘in ‘all 
these ‘cases is as- to the true scope’ of seč- 
tion-'^ of the Central Act XXVIII of " ‘69 
which has replaced, clause 10 of Central 
Ordinance 4 of 196°. Before proceeding 
to consider that question, it is necessary 
to refer to the changes brought about in 


.the provisions of the State -Act as well 


as the Central Act. 


oo, a 


6. We will first refer to the changes 
brought about in the State, Act so far as 
excise duty is concerned. Under rule 
5(1) (i) of the, Madras General Sales Tax 
(Turnover and Assessment) Rules, 1939 
excise duty paid to the Central Govern- 
ment by a dealer in respect of goods 
manufactured by him is an allowable 
deduction in the computation of . the 
taxable turnover. The said rules were 
replaced by the Madras General Sales Tax 
Rules, 1959, with ‘effect from Ist April. 
1959. Rule 4 (f ) of the Madras General 
Sales’ ‘Tax. Rules, .1959 also allowed a 
similar deduction in respect of excise duty 
paid’ by the dealer,’ However, the said 
rule 6,:(f), was deleted with effect from 
Ist April, 1966 by a. notification ‘of the 
State Government ` in „G. O. No. 1041 
Reyenue, dated, 29th Mårch;; 1966. Later 
by -the’ Madras, Ordinance 5 of 1968, 
which came into force on 21st December, 
1968, the delétion of rule 6 (f) was made 
retrospective from Ist, April 1959. .The 
Ordinance’ also deleted with retrospective 
effect rule 5 (1) (2) of the Madras General 
Sales Tax (Turnover -and Assessment) 
Rules,, 1939 from 5th.January, 1957 to 31st 
March, 195°, The above Ordinance has 
been replaced by Madras Act III of 1969 
which came into force on 5th March. 1969. 
The effect of the change brought about 
ultimately by Madras Act III of 1969 is 
that there was no provision for deduction 
of excise duty paid by a dealer for 
purpose. of determination of his ta ‘able 
turnover for the period between’ {th 
January; 1957 to 31st March, 1966. - “ts 


a nr E 
4, So far as the Central Sales Tax Act; 
1956, is, concerned, section 9 (3) of that 
Act provided that the assessment and 
collection of the tax under that Act shall 


be in the same manner as the tax on the 


sale or purchase of the goods under ‘the 
General Sales Tax . law . of. a State is 
assessed, paid and collected, and for the 
said purpose, the authorities under ‘the 
State Act may exercise all or any of the 
powers. they have under the. General 
Sales Tax law of that State. Construing 
this provision: the Supreme. Court for the 
first time, in State of Mysore v. Yaddalam 
‘Lakshminarasimhiah Setty and’ sonst, held 
that the expression ¢ in, the'same manner; 








1. (1965) 2.8.G.R. 129: (1965). 16 S.T.C; 
231: ALR. 1965 S.G.1510, : ee 
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occurring in section 9 (3) made it clear 
that the ta- payable by any dealer under- 
the Central Act shall be levied and 
collected in the same manner as the tax 

on the sale or purchase of the goods under- 
the General Sales Tax law of a State is- 
assessed and “collected. and that the- 
expression “levied” occurring in section: 
9 (1) will have the same meaning as under- 
the local sales tax law. In that case the- 
assessee, a dealer in te tiles was ta ed on- 
his inter-State sales for the year 1957-18- 
under section 9 of the Central Sales Tax 
Actas it stood then. The assessee con-- 
tended that as he was not the first seller,. 
he is not liable to ,be assessed under the- 
Mysore Sales. Tax Act, 1957 if the, sale had! 
taken place in „that. State and therefore;. 
he could not also þe taxed on, his inter- 
State. sale under the Central,Act. The 
Supreme Court expressed the view that by 
virtue .of sub-segtions 1 and 2 of, section: 
9 of the Central Act, the’ power, conferred. 
upon the authority;competent is to assess- 
the.tax, in, the same manner as the tax on. 
the sale or purchase of the goods under- 
the, Genéral Sales Tax law of a State is. 
levied and that it is not intended to make: 
a departure in the manner of levy of tax 
on specified goods which are taxed only- 
at a single point under the State. Act 

The purport of;the above decision is that 
section 9 of the Gentral Act not only, 
attracts the machinery provisions under- 
the local sales tax laws but also the sub=- 
stantive provisions relating to the levy 
and collection: of tax In a subsequent- 
decision ‘in ,the State of Kerala. v. Pothan. 
Joseph and sons’, their Lordships of the- 
Supreme Court specifically considered the- 
question whether the excise duty which 
is an allowable deduction under the local! 
sales tax law would also’ be a deduction 
under ,the Central. Act by virtue of 
section. of that Act. The Supreme Court, . 
following the decision in State of Mysore 

v. Yaddalam Lakshminarasimhiah Setty and” 
sons?, specifically held that the general. 
sales tax law of a State, which, would: 
include, the rules framed thereunder- 
governed the levy and assessment of the- 
tax in the matter.of inter-State sales 

and, therefore, a déaler who is entitled 
to deduction towards excise duty-in deter-- 





1 (1970) 25 S-T.C. 147. - 


2, (1965).2 S.G.R, 329: 16 §.T.C, 343A LR. 
1965 S.G. 1510. ea eae ae 


1] 


' mining:the.total turnover for the:purpose 

- of the State Act will be équally entitled 
‘to :claim deduction:dn respect. of.:such 
excise duty in:relation:to »the inter-State 
sales ‘in determining the: onon dor- ‘the 
purposes: of the Central Act: 


8." Till thee shove ein “in Berka 
Joseph's case’, was- -rendered -by :the 
Supreme - Court, this Court: had.taken 
a ‘consistent .view that: the. -phrase 
“in the-same manner ”. in ‘section 9 3) 
did’ not attract all’ the... incidents 
of. the local sales: tax ‘law -to >the 
‘ dssessments under the .Central -Act;that 
what wass"contemplated’iwas that the 
procedure for “making an ‘assessment, 
collection: ‘of!! tax étc., should be’ the 
-same: as laid:down in thedocal sales tax 
‘Jaw, and: that: as~such*it' was" ‘only: the 
“machinery and the procedural provisions 
-of...the ~ local ‘law which : were: made 
applicable. ‘by: section’ 9 (3) of.!the Act. 
Mariappa Nadar. v: i State’ of Madras?, -is 
one of - the earliest decisions’ rendered 
before’. ¥addalam’s case®,''Khader -and Gom- 
pany v, State of: : Madras and Larsen -and 
Toubro case’ and Tirukoilur Oil Mills 
casé®, are all decisions rendered by this 
Court after the decision of the Supreme 
Court in Yaddalam’s: case? and in: all 
these ‘decisions this Court has taken 
the view that the decision. in Yaddalam’s 
case’, will not have any application 
to the ‘question’ ‘of: deductions. ` and 
that unless there is’a specific provision 
for deduction in the Central Act or the 
rules framed ‘thereunder, -no deduction 
could be claimed under that'Act. ' The 
Kerala High Court took the same view 
in- Parvathi Mills case’. The Mysore High 
‘Court in Mysore Paper case’, also took the 
same view. -It is at this stage:the Central 
Ordinance 4 of 1969 came to be promul- 
gated on 9th June, 196°, with retros- 
pective effect from Ist October, 1959, 
amending section, 9, so as to give effect 


I. (1970) 25 S.T. 

2. (1962) 13 S.T. 

3. (1965) 16 S 
129: A.I.R.°1965 S. 1510 
.- (1966)17 ST.G..3 
‘5. (1967) 20 S.T.O. 0, : (1967) 2 M.L,J. 552: 
ALR. 1968 Mad. 407. 

6. (1967) 20 S.T.C, 388: (1968) ML. J. 174. 

- (1962)-13 S- T-O. 972. 
8: (1964) 15 S.T.C..176: A,LR.. 1964, Mys. 


212. Custis Wore 


c. ia, 

G, 371: TOMEI 302. 
T.O. 23i: (1965) 2 S:0.R. 
G: i 


PERG Sid 


x 
THE PIONEER MATCH WORKS v. ‘STATE OF TAMIL NBDU (Ramanujam’, 7,) 


` and ‘that! under “thé ‘Central Act before 
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d.. in the -above- 

decisions. of this Court and other. High. 

Courts; -ànd to ‘supersede the, decisions of- 

the Supreme Gourt in Yaddalam’s | case! 

sand, Potkan Foseph’s.case®, This Ordinance- 

has been replaced by:Central Act XXVIIT- 

of 1969...-Section .Y -as amended , only 

attracts the machinery provisions of.,the: 

local sales-tax laws and not the substan-- 

‘tive provisions such as the point or stage: 
:of levy, exemption, deductions, :etc, The: 
result is;a-claim - for deduction: towards. 

‘excise dutyi based on a provision under 
the local sales tax:law, in respect. of the 
Central:sales“ tax assessment cannot be- 

-sustained : as- at: present and,that excise: 
duty becomes taxable -under, the::Central: 

„Sales -Tax Act from tst, October, 1959. 
-Butas a new. liability has. been created by- 


ito ‘the views expressed 


:@ rétrospective: amendment -of section. 


9, the: -Parliament thas „enacted: section. 
10 of the Central:-Act XXVIII of 1969 
providing for /e.emption: from sales. tax. 
liability. in case the dealer effecting inter: 


. State sale has not colleted .any tax, under- 


-the Central Act before its-.amendment:on.. 
the {ground . that .no such; ta< could; be: 
-levied or collected in respect of such sale- 
or-any portion of the, turnover. relating: 
to.such ;sale and no ‘such tax could,, þe- 
‘leviedior collected under the Central Act. 
pelons its amendment. . 


te 
hae 


9. “The pétitioners do not dispute that 
under section 9 as amended they are liable- 
to pay: tax- on the turnover relating to~ 
excise-duty.’: But: what they contend is- 


_that- they! are entitled ‘to exemption from. 


tax'on ‘the ‘said turnover in view of the- 
exemption contained: ‘in ‘the said. sec- 
tion! 10., Section 10 of-the’ amending Act 
gives the: benefit. of exemption only to 
those who have ‘not'collected sales tax on 
‘their turnover Of inter State sales or any 
portion thereof ‘onthe’ ground that they 
are not liable tó: ‘pay*tax-on such turnover 








its améndment tax could be levied ‘on that 
‘turnover!’ A dealer “had ‘- to ‘satisfy: both} 
the ee a aier, sect ae he claims 


duty: i entitled” to dedution and not} 


3 


l 





1: 7(1965),2 S.G.R. 129716 S.T.C. 231. 
2." (1970) 25 S.T.C. 147. 
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able to tax, still he will not’ be erititled 
to’ exemption‘. under ‘section "10-if under 
{thé Central Act, tax is legally:payable on 
the turnover -relating’ to - excise “duty. 
Therefore, for applying -section’ 10it-has 
146 -be-seen‘as to what is the lawiinlforce 






Tarn i 
0. the 
Yearned Counsel for some: of.the petitioners 
«contends ‘that the question. of exemption 
“-under section 10 should:not be.considered 
iți the: light -of the retrospective amerid- 
merits brought about by Madras Act-III 
:of: 1969, thatit should be considered.‘only 
in the light of the provisions of the Centfal 
‘Act before its ‘amendment, and the: State 
Jaw ds it stood! onthe ‘date of the intér- 
State sale and 'that-as ‘the petitioners 
-have: not collected -tax on ‘the turnover 
“‘yepresenting- excise’-duty on the ground 
that they are‘ not liable to be taxed on that 
turnover and that section 9‘of the Central 
-Act as it” stood ‘then andas interpreted 
Ty the ‘Supreme Court did not enable 
“the tax to be levied on such turnover, 
“they are entitled to the exemption under 
ithe: section. Section 9 provided’ . that 
the tax'payable under the Central Act 
‘shall be levied and collected by: the 
Central Government in the same manner 
.as the tax under the local sales tax law 
is; assessed ,and. collected. Section’ 9 as 
-sunderstood , by; the, Supreme, Court; in 
Yaddalam’s -case,+ and Potkan Joseph's case? 
:also attracted’the provisions of the State 
- Act relating to e :emption and -deduction 
etc. Though factually, there was a provi- 
sion for deduction. under the: State law 
Jand, therefore, the tax under. section 9 of 
{the Central Act.could not be levied on, the 
Aturnover of excise duty on the dates of the 
‘Jassessments, -the effect of the subsequent 
ddeletion of the provision for deduction 
Aunder .the, State law with retrospective 
effect from 5th January, 1957 is that the 
[provisions for exemption should be 
deemed: not to have.e sted on the date 
dof.the assessments, .The- deeming clause 
Jin Madras Act III of 1969 results in the 
{turnover relating to excise dut+. being 
dta abe from.5th Jamiary, 1957, under 
{the State law and consequent y the t, rn- 
gover re ating to e :cise daty. is a'so taxab e 


1. ` (1965) 2 S.C-R. 129: 16 S.T.G. 231., 
2. (1970) 25 S,..T.C, 147. 
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vunder the Central.-Act.‘ The..conténtion 
`of the learned: Counsel that .the amend- 
ments brought about in the local -sales 
* tax -law in :relation to. the deduction of 
excise “duty. should. not be ‘construed in 
such a way as to affect.the charge under 
the Central Act is not possib'e of accept- 
ance. ‘Section 9. of the Central Act, in 
-the ‘form. it ..was at,.the relevant time 
attracted the provisions of the local sales 
‘tax law in general. The section ‘does not 
refer.to.the provisions: of ‘the local Sa'es 
Tax Act as they existed:on the date when 
‘the. Central ‘Sa’es Tax: Act was enacted. ` 
‘Therefore, the score of the; charge under 
- section: 9 of the Central..Act.as it then 
.stood-cannot be considered independent 
of the changes made in the provisions of 
the Statė law. It is said'that the Parlia- 
-ment when it enacted.. the Central Act 
could: have had:in view ‘only -thè provi- 
sions of. the.' State -law as they existed 
on 5th January,/1957, when the Act came 
-into force .and. that in any . event, it 
_cannot be.;deémed tojhave adosted the 
- provisions “of, the loca'. law- which . did 
not actually -exist ‘at the-time. We are 
-not.concerned..heré-with the propriety. of 
Pariament ,in enacting section 9 in 
the -form it ; was . before its amend- 
tment in 1969 , for none of the petitioners 
has questioned the ‘va idity `of., section: 9 
on the. gro ‘nd, ‘either of excessive: de'e- 
gation .of legisative power'to or. of 
abdication of the same ,in favour of the 
local legis at .res. We are only.concerned 
in the. interpretation: of section 9 as-has 
been enacted by. Par iament,., We; are 
-unab’e, ‘therefore, to ignore the amend- 
ments brought about:by Madras Act III 
of -1969 deleting the provision for deduc- 
tion, of excise -duty. from, 5th January, 
1957 ‘while constr ing the scope, of sec- 
- tion 9 as it existed: before 1969. © °° 


‘ax. We are also not inclined to accept 
the contention of thelearned Counsel that 
it is only the factual existence of the pro- 
vision for deduction in relation to excise 
duty under the State law that should be 
considered and not the fictional non- 
evistence of the provision for deduction! 
as a result of Madras Act-III of 1969 It 
is a well-settled rule of interpretation 
that in, construing the scope of a legal 
fiction it would be proper and even neces- 
sary to assume all those facts on which 
alone the fiction>:n operate. If the 


11): 


statute says that you must:imagine ‘a cer- 
tain state of aTairs, you must;not'cause or 
permit your imagination ‘to boggle when 
it comes to the inevitable - corrollaries.of 
that state of affairs. (Vide the ‘abserva- 
tions of Lord Asquith in: East, End-Dwel- 
lings Company Limited v.: Finsbury. ‘Borough 
Gouncilt. The effect oft he retrospective 
deletion of the provision for;deduction 
of excise duty in the State:Act is as.if 
there was no such provision after 5th 
January, 1957. es i, ee ie 
a2. The learned Counsel then urged that 
normally a retrospective amendment of 
the e'isting statute is resorted to only 
when the amendments proposed are ‘either 
‘declaratory or clari \catory or ‘to remove 
a defect found or di‘fculty arising out of 
the' working: of the statute’sought. to be 
amended, that a retrospective amendment 
cannot be’ resorted to impose a fresh 
levy of tax only for'an anterior ~-period 
witho „t any impact on f -t-te transactions 
and that, therefore, ` Madras’ Act , III of 
‘1969 more or less. bringing to ‘charge the 
turno er re ating to,e.cise-d ty for an 
anterior reriod: between,..5th Jan-at, 
1957 to 31st March, 1967 is in “a id ‘in 
law. - According to the 'earned, Counsel, 
the-object of bringing in this. amending 
legis ation b». the Madras Legis ature was 
ony to disab'e, the dea ers fram getting 
the bene it of exem™tion “nder section 10 
of the Central Act XXVIII of. 1969 and 
g ch an object c early shows that ` the 
Madras Legislat:re : has, in substance and 
eTect/egis-ated with res sect to inter-State 
saes which are admitted y ouitsidée its 
legis ative . powers: and. in any’ esent, 
Madras Act IIT. of. 1969 in. so far ‘as it 
withdraws the provisión for ded “¢tion for 
an anterior period shod be , taken to be 
unreasonab e and vio atie” of Artic-e 19 
(1),U) of the Constitition @ 
x4. As regards the contention ‘that the 
Madras“ Legis atre in ‘enacting’ Madras 
Act IEL of -1969: has.attem:'ted fo legis ate 
in a waz on inter-State sa‘es is not:tenab‘e 
at a!l,- Madras Act.III of 1969: is« well 
withiii the power of the State Legis‘at tre 
{to enact a ‘aw ’on sa es ‘tas under. Entry 
34, List II of Schedu e VII of the Consti- 
{tution, . In. e-ercise of that power it. is 
ja:ways oJen to the ‘egis ature to; provide 








S A PAD AS 
STAD 


1. (1952) A.C, 109. 
54 


PIONEER MATCH WORKS .v.- STATE OF TAMIL NADU (Ramanujam, $Ñ) 


. provision has been made to 
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for ancillary or. incidental matters. It can 
provide for exemption ded ction etc., or 
withdraw the same in its discretion, and 
the wisdom of the 'egis’ature in permitting 
exemptions and deductions or in with- 
drawing the same ‘cannot at all be qués- 
tioned. . When the Jegis'ature withdrew 
the provision for deduction in the State 
Act by Madras Act III of 1969 itis no 
legis’ating on any inter State sa'e which 
comes ‘under Entry 92-A of List I in 
Schedu'e VII. The pith and s .bstance 
of Madras Act III of 1969 cannot be said 
to re'ate to inter State sa`es. The fact 
thatit has an impact on the Jaw made 
by .the Par iament, will not.affect the 


power ‘of the State legis’at’re to enacta . 


Jaw-with reference to an entry exchisi sety 
fal'ing within its legislative competence. 
The impact. on the Central: Act was only 
due. to a provision made in the. Central 
Act itse f attracting the provisions of the 
State Act and not ‘as a res1't.of’ a proi- 
sion.made by the State legis'atire. ` The 
fo'lowing dicta of Veeraswami,-C J; in 
Sundaram Industries (P.), Limited, Madurai y. 


State of Tamil Nadu} is in point:. ` 


“So long as the Legislature is within the 
limits of its power under the entry, 
neither its exercise in a particu ar 
manner nor the policy which has dicta- 
- ted it'can successfully be questioned: 
Within the field of power earmarked for 
it under thé Constitution, the’ State 
© Legislature is supreme, e:cept to’ the 


_@:tent of limitations envisaged ‘under. 


` the Constitution. Having re jard to the 
nature of ‘the power, each entry should 
be read and understood in its widest and 
most comprehensive sense, The power to 
~> legislate‘on any of the matters enumer: 


u 


, ated in the'list, includes the power'to | 
make provisions- to cover- ancillary or’ 


‘incidental - matters.” -_ oye 
It isnot, therefore, possib'e to say that, 
Madras ‘Act III of 1969: r 
trenches on the Central fie'd. ee 
14.» As regards the attack based on the 
retros-ective nature of Madras Act III of 
1969, it is well estab'ished that the legis: 
lature is filly. comnetent to make a Jaw 
with retfosoective.effect and that a legis: 
lation ‘cannot be said to be unreason- 
ab’e for the orily reason that it is retros- 
pecti-e. The mere fact that a legis ative 
operate 
"4. (1972) 29 S.T.G. 567. "- 


in -any ` way ; 


426 e. 


retrospectively will not make it unreason- 
abe as offending Artic’e 19 (1) (f yof 
the Constit tion. In this case it is true 
the concession which was in vog--e practi- 
cally from lst April, 1939 had been 
withdrawn for the neriod from Ist A-ri', 
1957 to 3lst March, 1966 by a retros- 
‘nective 'egis‘ation made in the year’ 1969. 
'B.t that fact a’one cannot make -the 
amending. “Act unreasonabe There is 
awas a pres-mption in: favour of 
‘the constitutiona ity of a stat- tory pro- 
‘vision and to strike it down as being un- 
reasonab e and as offending Artic‘e. 19 (1) 
(f ) ofthe Constit.tion, it m st be shown, 
that the -operation of the retrospective 
legis'‘ation will resilt in taking “away 
the right g aranteed under Artic’e 19 
(1) -(f) and that it isnot a reasonab'e 
restriction ‘coming under ‘Artice 19 (5). 
The withdrawal ‘of the concession might 
have been ‘thought of as necessary in 
view of the Supreme Court judgment 
in ‘Yaddalam’scase?. If the power of the 
legis'at- re ‘to enact a law with retrospec- 
tive effect ‘cannot “be questioned, the 
mere fact that the withdrawal of the 
concession with retrospective -effect will 
result in certain dealers being exposed 
to an additional b rden will not make 
the legis ation unreasonab'e. As pointed 
out in Krishnamoorthy and-Compeny v State 
of Madras, it is well-estab ished that the 
power of the legis'ature in a taxation 
entry is-plenary and it includes the 
power to legis ate prospectively as well 
as retrosxectively. No question of legis- 
lative competency of an enactment can 
arise mere'y ‘on the ground -of its retros- 
pective effect in tavation. The inhibition 
of ex pòst. facio laws does net apply to 
imnosition of taxes by retrosmective 
legis ation, but if .the.retros>ectivity- is 
in its effect confiscatory or overates as a 
c'oak for an ob ique 'egis‘ative pur-ose 
removed from -ostensibe tax considera- 
tions or is so totally oppressive as might 
destroy the “very source of taxation, it 
‘may ‘beregarded ‘as unreasorab’e. The 
‘above decision has been affirmed by 
ithe ‘Supreme Court in GA. Nos. 471 
‘to’ 474°of 1969. In J-K. Jste ` Mills 
‘Company Limited v. State of Uttar Pradesh,* 
it has been held by the Sipreme Court 
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2. (1969) 23 S.T.O. 1: A.I.R. 1969 Mad, 265. 
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that it would be ‘competent to a Legis'a- 
‘ture to im^oseʻa taxon sales which had 
taken ‘place prior to the enactment of. 
the 'egis-ation: In M's. Chhotabhai- v. 
Union ‘of ‘Indiat, it was held that mere 
retrospectivity in the imposition: of a. 
tax could‘not per se-render the law ‘uncton- 
stitutional’ on the -ground of its infring- 
ing “the “right ‘to “hold property -under 
Article 19 \.1)'(f) or on the ground that. 
it was ‘unreasonable bécause it’ deprived: 
a citi en of his right to pass on the 
tax -to others. In C. Krishnamoorthy v. 
State of ‘Orissa?, the Supreme Court: 
observed : ` Car sy ae 
“Jet is true that in considering the 
question ..as to. whether legis ative 
_ power to pass an -Act retrospectively 
‘has been reasonably exercised or not,. 
it is relevant to enquire how the 
_ retrospective operation o erates. But 
because the retrospective operation. 
`. may operate harshly in somo cases, 
. it cannot ‘be said that the legislation 
‘itself is invalid”. | gy 
15. We find“that the. very ‘same ‘amend=, 
ing. Act, , Madras “Act ILI of 1969, was- 
under ‘attack ‘in Mohamed Salam v. Come- 
missioner of ‘Gommercial Taxes*, ‘and it had: 
been‘c’earty‘he d that Madras Act III of: 
1969 is ‘hot ‘con%scatory and is'not re'a- 
tive of 'Artic'e"t9 (1) (f) of the-Constitus- ` 
tion. A;simi ar view ‘hasa'so been taken by 
Ramaprasada‘Rao, J. in T'he Pioneer Match 
Works, Sivakasi v. Deputy Commercial, Tax: 
Officers and -others*, Ramanrasada Rao, 
J--has a'so’considered the tenabilit; of the 
identical ‘contentions as ‘have ‘been put. 
forward before us, and'the learned J dge, 
if ‘we may ‘say'so With res>ect. ‘has ‘consie- 
derdd the:matter in’ some detai’ and_has. 
ultimate'’y rejected the contentions. ’Con- 
str ing ‘the sco eof section 10 of ‘Central 
Act XXVIII ‘of ‘1969 the learned Judge 
has expressed : P 
“To claim orto qua'ify to claim-that 
. concession ‘the section prescribes ‘three 
- conditions, ‘namely: (1) :the dealer 
-sho-ld ‘not ‘have: col ected ‘tax, (2) 
. that ‘such non-co lection must be in 
- the belief-that'no such. tax coud -have- 
1. ATR. 1962 S.Q. 1006, ` 
-2. (1964) 


g 


54) 15 S.T.G. “461 : (196) 8.0.D: 77t 
30 ‘Gut. É:T.-453: (19647 S:G.R, 185: AER 
1964 S.C. 1581. 

3. (1970) 26 S.T.C, 163. 
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‘béen levied or collected in `rèspect of 
such sae or any portion of the turn- 
Over re ating to s ch sa'e;, and (3 no 
„such ‘taccoud have -been Je ied or. 
-co ected if ‘thé amendments made in 
the principa' Act by’ Centra! “Act 
XXVIII of 1969 had not been made.” 
U'timate'y it was he d that the petitioner 
in T.C. No. 179 of 1970 who was‘a so the 
‘petitioner before the ‘earned J: dge in that 
writ petition is not entited to caim 
exem tion nder section 10 as a conjoint 
‘feading-of section,9 of the, Central Act 
and the ro isions of the State Act as 
amended -b Madras Act III of 1969 makes 
the rosition cear that the Central Act 
‘before its amendment by Central Act 
XXVIII of 1969 enab’ed the tax to be 
levied on e-icise d ty. With res ect we 
entire’y agree -withthe reasoning of Rama- 
prasada Rao, J. in that case. We -ha:e 
to, therefore, ho d that Madras Act III 
of 1969 does not suffer from any of the 
inirmities pointed.o.t by the’ learned 
Co nsel for the assessee and that the 
assessee is not entit ed to the bene'it of 
exem tion nder section 10 of Central 
Act XXVIII of 1969. ~ Z 


16. The result is all the Tax -Cases 
and the writ netition are dismissed with 
costs. Counse.’s fee Rs. 100 in each case. 
V.K. ~- —— Tax:Cases and Petitions 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, - _ 
Present:—P,.S, Kailasam and S. Maha- 
rajan, FF. ua a 
Thilagavathi andothers .. Appellants* 
LAE = ue . 7 
‘Sundaram and another .: Respondents. 


Motor Vehicles Act (IV of 1939), section 95(1) 
and section 110—Tractor accident—-Tractor 
owned by father —Son, ‘driver :at ‘the time of 
accraent —Tractor insured by-owner—Insurance 
fo : y Section 2, cl. (3)—When liability .arises 
——dusurer not liable. ©. 8s 
Under section (2) cl. 3 of the-Insurance 
© Porcy_ the insurer was liable indemnify 
anv driver. and that stipulation to: 
indemnify was subject’ to the.terms.and 
limitations contained. in the policy. If 
the driver had commiitted any tortious 


* A.A. O. No. 258 of 1973. 25th April. 1974, 
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‘date jin question,” with the 
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act against à. third patty ‘he would be 
under the law -of, torts equally with ‘the 
Master, liable for damages caused to ‘the 
third party and in‘such a case the insurer 
might have been held to have contracted 
to indemnif: the driver. ‘But in the 
instant Case the driver had’ not committed 
any tortious act against an ‘third party. 
Before making the insurer liable it was 
necessar ' for the claimants to rove that 
the insured had become legall - liable ‘to 
pa; an’ compensation in: respect ofthe 
deceased. The instired would be ‘legally 
liable if the deceased had been his 
employee. _ He may -also ‘be legally liable 
if he had committed a tortious act against 
a third party. ` [Para. 7] © 
Th the nresent-case, it -was ‘held that the 
deceased -was not the emplo ee of the 
ins red and therefore ‘the question of 
vicario_s liability would not arise. [Para, 7) 
Appeal against the order of the. Motor 
Accidents Claims “Trib nal (Additional 
District J dge `, Salem dated th Jv, 
1972 and made in M.A.C.A, No.9 of 1970 
A. Devanathan, for Appellants. . 

K. C. Jacob and S.K. L. Ratan ‘and 
S. Narayanaswamy, for ‘Respondents. 


a Judgment of the Court was ‘delivered 
y ee 
Maharajan, J.— This is an a>peal 


against the ‘order of the Motor Accidents 
C aims Tribuna’, Sa em dismissing a c aim 


- Made under section 100-A of the Motor 


Vehicles Act. for compensation „of 
Rs. 50,000 forthe death of one K. S. Loga- 
nathan :in a tractor accident, The 
accident took p'ace ‘on 2'st October, 1 969, 
whie Loganathan was ploughing his 
mother’s and with the ‘tractor, owned 
by -bis father S ndaram and ins-red by 
him with the Life Insurance ‘Cor oration 
of India. The claimants, who. are the 
widow, da-ghter and mother of ‘the 
deceased, alieged in the petition that, 
without any rashness or neg igence on 
the part of Loganathan, the vehice 
turned ‘turtle ‘suddenly at. 1:P. M. on the 
res lt 
Loganathan fell down and was crushed 
to death ‘by ‘the tractor. It was a eged 
in ‘the retition ‘that ‘the accident was due 
to mechanica! defect: in ‘the’ vehic'e, 
Sundaram, the father of ithe’ deceased, 
remained ex parte, 
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g. The Insurance Company filed a 
counter raising several objections, one of 
which was that the accident had been 
brought about by the rashness and 
negligence of Loganathan, who was 
driving the tractor. The other contention 
was that the accident had taken place in 
a private land and the petition was not 
therefore maintainable under section 95 (1) 
read with section 2 (24) of the Motor 
Vehicles Act. Objections were raised to the 
maintainability of the petition before the 
Claims Tribunal on the grourd that the 
petition would lie under the Workmen’s 
Compenation Act before the Commissioner 
and not before the Claims Tribunal. 


The Tribunal negatived the case of the 
claimants that the deceased was an 
employee of his father, Sundaram and 
consequently, dismissed the claim made by 
the appellants. |, foe ccl o a) 
4- - Learned. Counsel for the a-pellants 
contends that the finding of thé Tribunal 
that the deceased was,notan employee 
bf`his father is wrong and, that the 
evidence on record ought to ‘compel ‘the 
Court to conclude that the . deceased was. 
really an emp oyee of his father and- that 
compensation ought to have been granted 
by the Tribunal under the Workmen’s 
Compensation Act. = see 


5. We have been taken through the 
entire evidence on record.and we see little 
reason to differ from the finding of the 
Tribunal. Mas i ‘ 
wO D w oR ‘an s wo 
Te Z i 
(The discussion on facts is omitted —-Ed.) 
§. It, would ‘then- follow : ` that the 
dependants of the -deceased Loganathan 
would not be entitled to com ensation 
under the Workmen’s Compensation Act. 
4. “Learned Counsel next endeavoured to 
show that the terms, of ` the- insurance. 
policy do, co er a-risk of the ‘Kind’ that. 
has.occurred. Reference is made by him 
to clause 3'of section‘ 2, of: the insurance 
policy, E:-hibit B-1, which says as follows: 


“In terms of: and’ subject to` the 


-- limitations o“ the ,indemnity which is- 
_ granted by this section ‘to the insured. 
- the -Corporation - will indemnify any. 
. driver who is driving the motor vehicle’ 


où the--insured’s order, or with 


` permission, provided that such driver, 
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(a) is not entitled to indemnity, under 
` any other policy. = akaran 
(b) ‘shali as though he were the insured 
observe, fulfil and be subject to the 


terms, exceptions and conditions of-this 
policy in so far as they can apply”. > 













What this clause says is that the -insù 
will indemnify any - driver and tha 
stipulation to indemnify’ is subject-to the 
terms and limitations contained in sec- 
tion 2 of the policy. If the driver ha 
committed any tortious act- against “aj 
third party, he would be, under the law 
of torts, equally with the master; -liable 
for damages caused to the third’ party. 
In such a case,-the insurer might be held 
to have contracted to indemnify the driver. 
But, in this case, the driver of the'tracto 
did not’ commit any tortious act agains 
any third party. : No q estion, thérefore, 
of -indemnifying either “the driver’‘or his 
master, could “arise. Further, the condis 
tions laid down in section 2 are stated in 
clause I, the relevant portion ‘of which ‘is 
as follows : < ae Ea 


“Subject to the limits of liability; thè 
_ Corporation will indemnify the ins red 
against’ all sums including claimant’s 
costs and e-penses which’ ‘the insured 
- shall’ become legally liable to pay in 
_respect o° (i) death of or bodily injury 
to any pefson............ ” 
Before, making the insurer liable,’ it i 
necessary for the claimants to prove that 
the insured -has become legally liable t 
pay any compensation in respect of the 
deceased. The insured would be legall : 
liablé:. if the deceased had: been: hi 
emplo-ee. He may also be legall; liabl 
if the deceased had committed a tortious 
act against third parties. But in this case, 
we ‘have found that the deceased was'not 
the employee of the insured.. ! The case of 
the claimants themselves is that the:decea- 
sed was not guilty of -rashness. -and 
negligence ‘and did not~commit -any 
tortious act. It would, therefore, follow 
that no foundation has been laid for “q 


vicarious liability of the insured. ` 

8. It is unnecessary for us in this appeal 
to consider the merits of the other objec- 
ons raised by the Insurance Company. 


before the Tribunal. 
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§: Upon the finding recorded above ‘we 
have no option but to dismiss this appeal, 
but, in the circumstances, without costs. 
RS. . E Appeal dismissed. 
: ie 
IN THE HIGH COURT OF Juni. 
CATURE AT. MADRAS 
(Special Original Jurisdiction.) 


Prusenr:—M. M. Ismail, F. 





Petitioner*. 


R. Thirumoorthy 

8. k A AT = 

The Collector, Coimbatore and 
others . Respondents. 


Tamil Nadu Cinema Regulation Rules—Rule 
45—WNo objection certificate—Application for 
—Objection by petitioner—Certificate granted 
—Appeal by objector—Rejected as time-barred 
— Mere knowledge of the order, whether sufi- 
cient—Constitution of India, Article 226. 


Rule 45.of the Tamil Nadu Cinema 
Regulation Rules provides. for a period 
of thirty days from the date of the receipt 
of the copy of the order for filing’ an 
appeal. When a copy of the order was 
not received by the petitioner, the period 
of limitation should be calculated: from’ 
the date when he came to ‘know’ of the 
order of the Collector granting ‘no objec- 
tion certi cate’. [Para. 4] 


On the e facts, Held, that the petitioner knew 
that ‘no objection certificate’ was issued , 
to the respondent and he had know edge 
of the contents of the order of the Collector 
and he-did not file an’ appeal in time 
and the’ ‘Board of Revenue was correct in 
dismissing his appeal as. ‘timebarred and. 
the writ petition was dismissed. ee 5] 


Cases referred to:— 


Raja Harish Chandra Raj ‘Singh v: The 
Deputy Land Acquisition Officer and another, 
(1962) 1 S. C:J. 696: (1962) 2 An.W.R- 
(S.C) 10: (1962) 2M.L.J. (S:C). 10: 
(1962) 1 S:C. R. 676: A.I.R. 1961 
S.C. 1500; State of Punjab v: Mst. Qaisar 


Jehan Bekam, (1964) 1 8. C.J. 33: (1964): 
l- M. L. J: - (S. C. t9 (1964) 1 An:W.RY’ 
(S.C.)'9: (1964) 1 8. G. R: 971: -A.L R. 
1963 S. C.:1604. - ? 


Petition under Article “996 of” the 
Constitution - of India, praying _ that, 
in the circumstances stated therein, 


eW. P. No. 991 of 1974. 10th July, 1974. ` 


THIRUMOORTHY v. COLLECTOR (Ismail, 7.) ° 
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aħd'in the affidavit” filed’ therewith 
the High. Court will be pleased to’ ‘issue 
a wiit- of ‘certiorari’ ca‘ling ‘for the 
records ‘relating to the proceedings of the 
Ist’ Respondent ' issuing the no objection 
certificate’ in Form 'B and: confirmed’ by 
the order. of the “nd ‘respondent made 
in B, P. Rt. No. 2089/74: dated 18th April, 
1974 and quash the same. 


(S. Rainachandran, bi Petitioner.) ` 


S. Ramaling am, Assistant Government 
Pleader. pt x. Padmanabhan, for Res- 


pondents, 


{x 


The Court made the following 


Orver:—The third resxondent herein 
applied for the grant of a ‘no objection 
certificate’ on 11th June, 1973 and the same 
was granted by the Collecter of Coimbatore 
by order dated Jst Se tember, 1973. 
Meanwhile, the _retitioner sent an objec- 
tion petition to the Collector which was 
received by the Collector on 2th July, 
1973, From the. order of the Board of 
Revenue in this case it is clear’ that 
after receipt of the objection--etition, the 
same was not traceable in the office of 
the Collector ‘and  conseyuently the 
Collector proceeded to grant. the ‘‘no- 
objection certi ‘cate’ to the third rese 
rondent as if there were no objections. 
On ` 22nd. March, 1974, the petitioner 
preferred .an .aopeal .to the Board of 
Reveune, and the Board of Revenue,. by 
their order dated 18th April, 1974,.rejected 
the appeal as time-barred. It is to 
quash this order. of the Board of Revenue 
this writ petition under Article 226) of 
the Constitution of India has been filed. 


a.” The Board of Revenue took the view 
that. since the’ -petitioner’s objection- 
petition was notin the. file of the Collector, 
the-Collector was not bound to send’ a 
copy of his order granting the ‘no objec- 
tion certificate’ to the third respondent, to 
the pettioner herein, and consequently 
the period of limitation of thirty days 
prescribed by rule 45 of-the Tamil Nadu 
Cinema Regulation Rules should be calcu- 
lated from thc date of the order itself. and 
therefore the appeal filed on 22nd March, 
1974, i.e., more than six and a half months 
after. the grant- of the ‘no objection certi- 
ficate, was barred by limitation. .- 


i ° 


_In my suede the reasoning of 
the Board of, Revenue is erroneous, their 
conclusion that the appeal was barred by. 
limitation i is correct. When the objection 

etition, was” actually received by- the 

‘Collecter, if the:same was subsequently not, 
traceable in his office, a person’ like the, 
petitioner, who had sent the. objections, 
‘ought not to be, penali ed for any ineti- 
ciency or slackness in the ofce of the 
Collector. Conse uently it:could not be, 
said that because the petitioner’s objection- 
petition was not in.the file of the Collector 
the. petitioner was not entitled to a copy: of 
the order of the Collector. 


4 However, the real’ question ‘for 
consideration is whether the appeal filed 
by-the petitioner’ before the ‘Board. of 
Revenue was. barred by limitation, or not. 
As.I pointed out already, the apneal was’ 
iled.on 22nd March, 1974. Rule 45 of the 
Tamil Nadu..Cinema Regulation Rules 
provides. for.a period of thirty. days’. from. 
the date of receipt of the copy ‘of the 
order. for filing an a»peal. When the copy’ 
of the order’ was not received by the 
petitioner; the period of limitation should: 
be: calculated: from. the date when he 
e. to ‘know’ of the. order: of the 
Collector . granting ‘no: objection certifi-! 
cate’ to:the'third respondent on the basis 
of the principles laid-down by the 
Supreme. Court in Raja : Harish Chandra 
Raj. Singh v.. The Deputy Land. Acquisition’ 
Officer and another, In this case on 31st 
January, 1974, the petitioner has filed: an. 
objection-petition to the Collector when 
the third’ respondent had applied: ‘for the. 
grant of a ‘O-form licence’. -Im that 
objection-petition, the pennone stated’ as. 
follows:—.- 






“It is. respectfully submitted: that: hads 
. already, submitted;-a valid objection. 
evenvat the time of issueof‘no-objection: 
certificate’-for locating touring cinema 
on- the above: :site;, butidue: ‘to. - the: 
: inspecting: officers not properly submits- 
~ ting. their ‘remarks . regarding - the: 
surrounding: existencesi around the: 
. Space of: the touring cinema, my’ objece. 
_ tion was: not'upheld, and the no-objee- 
oe tion certificate has. -now Been granted; 
-~ E. (1962 S ‘oJ. 696: (196 An. W.R. 
sere aiden 2 MLJ, x 8 to ATR 


O11: ALR. 1963.8.0. 1604. 
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. and application for C-form, licence iş 
_ Said to have been. presented.. Í: ‘have. 
vaid objections.against the grant of the 
C form licence under rule 103 (3) of 
‘the Tamil Nadu Cinema Regulation 
Rules which runs as under... 
x 
Iti is thus clear: that ¢ on.3!st Jamies: “1974 
itself the petitioner was: aware. of, the 
grant of the ‘no objection certificate’ to. 
the third respondent and ‘thereafter he 
objected’ to the grant of the-*‘C-form 
licence’, Conseyuently, the period of, 
limitation provided for under rule 45 
must be. calculated at least from: this date. 
If so, the appeal filed on 22nd March, 
1974 would clearly be time-barred. mh 


The leaned Coŭnsel. for the’ petitioner; 
owever. ‘wanted. to' contend: that ‘the 
mere knowledge on the part of the 
petitioner of the fact. that the- Collector . 
issued the ‘no-objection certi icate’ -to: the- 
third resporidènt was not enough and that. 
the petitioner should; have’, known the. 
contents of the. order. ; In my-opiriion; - 
haying regard to the circumstances: of this» 
case, such a contention is untenable. The. 
remedy that was.available to:the. petitioner: 
was. by. way: of appeal.. Nothing: pre-- 
vented: him: to file an appeal to the: Board- 
of Revenue putting forward. the: very; same : 
objections which he filed: before: the- 
Collector, to challenge the order of the 
Co'lector granting the ‘no-objection. certi- , 
ficate’; and he not having. done so, it is’. 
not now open to him to coñtend that. 
though -he“. knew ‘of - the. grant, of the" 

‘no objection certificate’, he did. not. 
know the contents of the. order of 
the Collector, and, therefore, he -could - 
not prefer the appeal in time. From 
his objections dated .-3lst January,’ 
D it is clear that the petitioner knew.. 
that- his ` objections were, overruled and}. 
‘no-objection. certificate’ was granted: toj, 
the third respondent: Thus; the petitioner, 
had knowledge of the essential content 
of. the order. of the Collector; within 
the. principles laid .down by thet 
Supreme:Court in State of Punjab v. Mst.\ 
Qaisar Jehan Begum. -Consequent'y. fo 
different reasons, the conclusion of the}: 
Board of Revenue that the areal of the]. 










1964) 1'S.G.J, 33: 196) MLL. J; (8.0. 
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ay 


petitioner preferred before’ them:on.22nd 
March, 1974 was barred: by’ limitation! is 
correct. aoe S a Ae 

g 7 ei Oe GN eae ' 
6. The writ petition is ‘dismissed. No. 
costs. es On ; 
R.S. Petition dismissed. 
IN THE HIGH COURT OF JUDI- 
'Ramaprasada, . Rao. and 
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PRESENT =T., 


S. Natarajan, FF. 
Ms. S:th Nanak Chand Shandurain, 
manu‘acturers, importers -` and 


stockists doing business at No.-68/69, 
‘Sembudoss Street, Madras-1. 


. “Appellant: *, 


J. 


‘The Tinnevelly-Tuticorin © Electric 
‘Supply Company Limited: ‘Calcutta 
represented by power agent and 
‘Resident Engineer V, Srinivasan, 
`T. T.E. and Company Limited, High 
Road, Tirunelveli Respondent” 


‘Contract Act (IX of 1872), section 283—Civil 
Procedure Gode (V of 1908) ‘section 21— 
‘Gontract relating to jurisdiction—‘‘All dealings 
subject to Madras jurisdiction? meaning. of — 
. Place of sutng—No objection in the: Court of 
first instance—Whether can. be raised at appel- 
late stage. Ae e Fae 


-A marked distinction exists between cases 
in which Courts lack jurisdiction to try the 
-cases and where jurisdiction is, irregularly 
exercised by Courts. In the former case 
the Court ought not, to have entered upon 
- trial of the suit, in the latter it could have 
avoided trial, but necessarily not. ` Qom- 
petency of a Court to try an action goes 
to the root of the matter and: when such 
‘competence is not found it has. no juris- 
diction at all to try the case. But. objec- 
tion based on jurisdiction is, a. matter. 
which parties could waive and it is in this 
‘sense if such_jurisdiction-is exercised by 
Courts,-it does not go to the core of it so 


as to make the;. resultant judgment. a. 
nullity. Equally well-settled is the proposi-, 


tion that”, where. there_. “are „two. or 


more. competent. Courts which can, énter-. 
tain a suit consequent upon. a; part of the 


cause of action having-arisen within the 


jurisdiction of each of these Courts, parties. 


“@Appeal No, 92 of 1968. 18th‘ January 1974, -- 


S. N. C."SHANDURAIN: v. TIN-TUTI. ELEC.’ SUPPLY CO. LTD. 
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to the concerned, transaction ¢an‘contract 
to vest jurisdiction in one:of such Courts 
to.try disputes which - might arise’ as 
between „themselves. If sucha: contract 
is clear, unambiguous, not vague; and 
explicit, ‘itis not hit by section 28.of the 
Contract Act: This should not be under- 
stood as’ parties.contracting: against sta- 
tute. But this is one-of.many series of con- 
tracts available in mercantile- practice and 
forged in’ the name ‘of. commercial 
expediency. .-: [Para Si 


If the parties, at thé inception applied 
their mind: and'chose one of the compes 
tent Courts as the Court in which disputes 
have to be adjudicated and decided upon 
and if such a consensus is demonstrable 
in a given case, Courts ought not to be 
astute: to find a different contract between’ 
the partie. --- - Dated N= 


The word ‘Madras’ in the popular sense. 
may geographically mean the original. 
civil Courts in the State of Madras. This: 
may..be obvious in‘cases where the defen- 
dant contracts with a party ‘outside ‘the 
State of Madras. .Ifa particular dealing 
is not inter-State but intra-State, it is diffi-. 
cult to hold that there has been such a 
deliberate attempt on the part of the par- 
ties when the contract was entered into. 
so as to exclude the jurisdiction of all the. 
civil Courts in the State of Madras- 
excepting that in the Madras Gity. | 
ea OT. a. . - [Para, 12}, 


The first part of section 21, Civil Procedure 
Code, is its prudential content whilst the 
later part of it sets out the guidelines on 
which the appellate or revisional Court 
should act. If by an act or omission or 
commission the defendant in a particular 
cause having raised the plea as to. juris- 
diction and particularly an . objection as- 
to the place of suing participates in. the 
trial Court, does not even ask for trial. 
of the issue on`such, jurisdiction’ as.: a 
preliminary issue, and being aware of the . 
framing of such an issue does not press. 
for it in a ‘manner known to law.but, 
allows the” trial to go on. in the usual. 
course ‘on all: the, issues, heis, bound, by, . 
his own conduct.’ He should be deemed”: 
in such circumstances to have waived his“ 
objection as to jurisdiction. He cannot:- 
risk a ‘full trail with ‘bald chance of” 
success on merits “Having so risked and 
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having had the benefit of a full trial, 
it is unreasonab’e to hold that he is 
rej.diced at the end of the trial if he 
inds his cause unsuccessful before the trial 
Co: rt. A litigant is expected ordinari'y 
to be aware of his legal rights as ignorantia 
juris is neminem excusat. S ch know- 
_ ledge and awareness includes his right 
to press for a decision on his objection 
as to place of suing which is obviously a 


contractual right and seek for a trial of. 
a cause by the agreed competent Court. ` 


He should be alert as to press for such a 
decision at the appropriate time before 
the forum in which, according to him, 
the lis has: been wrongly’ instituted and 
thus avoid prejudice on all sides to all 
parties. Ifhe does not, he cannot at the 
appellate stage approbate and reprobate’ 
and attempt to reopena rather closed 
is eand avoid the assailing of the 
general verdict on merits. It is this 
essential feature in such a subject-matter 
that is brought out in the second part of 
section 21, Civil Procedure Code, which 
lays down as a requirement in law that 
unless there has been a consequent failure 
of justice, a litigant should not be en- 
couraged to raise the objection as, to the 
place of suing at the a :pellate or revi- 
sional stage, since such objection, though 
taken in the Court of first instance, was 
not pressed to its normal end. In fact, 
the guidelines in’ section 21 make it 
im~erative that such an objection has 
to be raised at the earliest possible oppor- 
tunity and in all cases. where issues are 
settled at or before such settlement. 


(Para. 13] 


Cases referred to:— 


Vijayam and Company, (1925) 49 M.L. J. 189: 
22. L.W. 70: 90 I.C. 1019:A.LR. 1925 


Mad. 1145; Hoosen Kasam Dada (India) Ltd., 


v. Motilal Padampat Sugar Mills Company 


Ltd., (1954) 1 M.L. J., 434: 67 L.W. 36:. 


I.L.R. (1954) Mad. 855: AIR 1954 
Mad. 845; Patel Brothers v. Vadilal 
Kashidas Ltd., (1959) 1 M.L.J. 106: 
ALR. 1959 Mad. 227; Hemchandra Sahu v. 
M/s. Sirdarlal Kerimall and Gompany,G. R. P. 
No. 1010 of 1953; P. H. Sanghvi v. Asher 
Textiles Ltd., (1961) 2 M.L.J. 337: 74 L.W. 
333; Melur G. Venkatappa and sons, Shimoga, 


Mysore w. T.V. Ramalingam Pillai and 


sons, (1973) 32 S.T.Ö. 274; 


. . THE MADRAS LAW JOURNAL: REPORTS 


[1974 


Fhumwala: Brothers v.. N.K. M. Subba-: 
ramier, (1967) 1-M:LJ. 299: ILR: 
(1968) t Mad. 640: 80 LW. 93: AIR: 
1968 Mad. 194; Kiran Singh v. Ghaman 
Paswan, (1955) 1-SG.R, 117:1954 S.C.J. 
514: AIR. 1954 S.C. 340: Jagan Mohar 
Rao v. Swarun, (1972) 2 M. L.J. 77:- 85 
L.W. 484. 
Anvpeat against the decree of the Court’ 
of the Subordinate Judge of Tuticorin 
et gle August, 1467 in ©. S. No. 26- 
o! e ' Ste 


T. Raghavan and T, K. Seshadri, for 
Appel ant. >- : 


M. R. Narayanaswamy and R. Srinivasan, 
for Respondent. 


The Judgment of the Court was 
delivered by f , dx 
Ramaprasada. Rao, J.—The defendant 
in O.S. No. 25.of 1966 on the file of the 
Court of theS -bordinateJ- dge, Tuticorin, 
is the appe lant. The plaintiff respondent 
filed the suit alleging that it paid in 
excess to the defendant in thé course of 
certain supplies of R.S. Joists for which 
orders were placed by the plaintiff with 
the defendant. It also included in the | 
claim. a ‘sum.-of Rs. 210-70 towards: 


. demurrage charges which the plaintif. 


is said to have incurred due to the default 


on the part of the defendant, as‘also a: 
sum of Rs..410-41 towards bank charges’ 
which expense was also attributable to 
certain laches on the part of the defen-. 
dant. ‘It is common ground that under’ 


_ .. Exhibit A-29 dated, 17th June, 1963, the 
ues wae <- defendant ` supplied towards 
Achmatlal” Kesavlal Mehta and Co.. v. 


; order“ 
No. 1716;GL/2 dated 14th December,’ 
1961;.placed by the plaintiff 265 pieces of 
R.§. Joists untested of a particular 
specification as detailed in the invoice 
and charged a sum of Rs. 31,861-17 as 
their price which included transporting 
and delivery charges. Again’ under 
Exhibit A-30 dated 29th June, 1963, 188 
of such pieces were supplied by the defen- 
dant pursuant to the same order as above. 
In the invoices as above the defendant 
claimed that the joists were of a measure- 
ment of. 5 inches x 3 inches whilst the 
plaintiff’s case is that the joists were of 
a dimension of 125 x 75 mm. Under 
Exhibits A-5 and A-7 the plaintiff made ` 


I] 3. N. C. SHANDURAIN 2. TIN-TUTI ELEC, SUPPLY co,. LTD. (Ramaprasada Rao, J) 433° 


it clear that it has paid-‘as ¢aimed-by 
the defendant in their invoices: Exhibits 
A-29 and A-30 but that on later verifi- 
cation it was found that the R. S. Joists 
applied by the defendant was of the 
dimension 125 mim. x 75 m.m: and not 
5 inches x 3 inches as. billed by the 
defendant. As the price of the materials 
sup lied has to be worked out on the 
weight and. as a result of the misdescri>: 
tion as to the dimension of the joists, the 
weight mechanically was put up higher 
resulting in excess charging of the rrice 
for the materia’s supp ied. The ‘plaintiff 
made this position clear by comparing . 
the weight of the materials suvplied with 
the railway weight as per the railway 
receixt and claimed under those exhibits 
a refund of the excess sums so paid,: 
Incidentally it may be stated that there 
was another consignment which also 
suffered the same mistake and discre- 
pancy and when a claim was made for’ 
ref ind of the excess price paid by mis- 
take, the defendant, without any demur, 
refunded the same. ‘As regards the two 
consignments which were the subject- 
matter of invoices Exhibits A-29 and 
A-30 towards which ref .nds of the excess 
price paid were claimed by the plaintif 
under Exhibits A-5 and A-7 the defen- 
dant, in response to an express demand 
“made for such a refund under Exhibit: 
A-11 wrote to the plaintif under Exhibit ' 
A-13 inter alia stating “We have given 
instructions to our Accounts Department 
to refind the amount”. In spite of 
the circumstances. as above the defen- : 
dant wo:ld not refund the excess price 
paid. This resulted in the plaintiff 
issuing the suit notice Exhibit A-23 dated.’ 
4th September, 1964. It was confronted 
with a rexly Exhibit A-24 dated 3rd’ 
October, 1964 whereunder ‘the defendant 
repudiated liabiity’'to refund the’ 
amount c’aimed. The plaintiff has there: ` 
fore come to Court claiming a sum of 
Rs. 6,556-78 being the excess price paid 
towards the supplies covered by invoice. 
Exhibit A-29 and sum of Rs, . 4,912-18 | 
towards such excess price covered by the. 
invoice Exhibit A-30. ` The plaintiff 
also included in the plaint two other 
claims, one for Rs. 210-70 representing - 
the demurrage charges incurred by it on 
account on the negligence of the defen- 
dant, and the other for Rs, 410-41 towards 
bank charges. In the written statement, 
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the defendant raised. the contention that 
under the express terms of the- contract’ 
the dispute in res>ect of the said contract 
shal be adjudicated by the Co: rts at 
Madras alone and that therefore, the’ 
Subordinate. Judge,- Tuticorin, before 
whom the suit was instituted, had no 
jurisdiction to try and adjudicate upon it. 
But without prejudice to the above con- 
tention as to jurisdiction, the defendant, 
on merits denied their liabi ity to refund 
the a!leged excess price paid, as also their 
liabi ity towards demurrage and banking 
charges. The learned S bordinate Judge 
framed the following issues: - 


©]. Whether the case of action 
arose at Tuticorin and this Court has 
jurisdiction to entertain the suit? 


2. Whether the entire ca--se of action 
arose within the local limits of the 
jurisdiction of the civil Co rts in 
Madras and this Co rt has no juris- , 
diction to entertain the suit? 


3. Whether the agreement al'eged in 
para. 2 of the written statement is tr.e 
and this Court’s jurisdiction is excl.ded:. 
thereby ? 


4. Whether there was excess billing 
for the supplies made by the defendant 
and the defendant is liabe for the 
amountsc'aimed in that regard? 


5. Whether the defendant is’ liable 
for demurrage and bank charges ? 
6. To what relief, if any, is plaintiff. 
entitled?” - . 4 a . 


After hearing the oral evidence ang- 
after considering in detail the documen- 
tary evidence filed on either side, the 
learned Subordinate Judge decreed the. 
suit for a sum of Rs. 11,679-66..with pro- 
portionate costs disallowing the s.m of 
Rs. 410-41 claimed . by, the plaintiff as 
bank: charges. , The defendant has come 
up to this Court in appeal after having 
participated fully in the trial in the 
lower, Court.; 


a. Mr. T. Raghavan, learned Counsel . 
for the appellant, was unable to impress 
upon us that the findings of the lower. 
Court on merits ought to in any way be. 
disturbed. As a matter of fact, under. 
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Exhibit A-13 the defendant. practically. 
agreed to refund. the.suit amount and; their 
prior conduct in refunding such excess, 
paid in connection with an-earlier supply. 
also forties. the case of. the plaintiff that 
they did pay, the price in excess of the price. 
of the goods, to which the defendant was, 
lawfully entitled. As no person can unjustly 
enrich himself due to a mistake- whether’ 
wanton or otherwise, made by him in the 
course, of dealings by him with another. 
and as.the weight of the Joists has been 
wrongly calculated in the invoices, ‘we 
Have no hesitation to hold that the plain- , 
tiff is entitled to the refund of the excess 
price of the goods sold and delivered to 
it by. the defendant as: found: by the trial 
Court, = a 

g As regards the claim for demurrage 
which was allowed by the Court below, 
no. serious argument had been: addressed 
before us. The disallowance of bank 
charges isnot the subject-matter of. any 
cross appeal either. We are, therefore, 
sustaining the judgment of the Court 
below on merits. 


4. But the more important question 
raised by Mr. T. Raghavan, learned 
Counsel for the appellant is that parties 
having contracted specifically to vest 
jurisdiction to decide dispute relating to 
the relative sales and purchases of goods 
in the course at Madras, the Court at, 
Tuticorin had no jurisdiction to entertain 
the suit, and much less to decide on it. 
The relevant portion of the contract which 
is reflected in the conditions of sale agreed 
to between the parties reads thus: 


“All dealings are subject to Madras 
jurisdiction”. On the -basis cf the text 
of such a special clause in the agreement 
of sale it was contended that there is an 
exclusion of jurisdiction of all Courts, 
including the Court at Tuticorin and as 
such the judgment appealed’ against is a 
nullity and is without jurisdiction. What: 
was. urged. before iis is that when’ the 
parties have ‘so specifically agreed’ to 
have all matters decided in” Madras, 
there is no option left to the p!aintiff to 


choose the Court at-Tuticorin though it 


might otherwise: be:a competent- Gourt 
under the provisions’of the Civil Proeedure 
Code that being the place of performance 


of contract. - Mr. M. R. Narayanaswami, ` 
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on the other hand, contended that not only. 
the ‘Court at Tuticorin -is.a competent, 
Court to entertain the- lis but for the 
special claise as above, but, when: the 
defendant had submitted himself. to. the 
jurisdiction of that Court and went to 
trial on the merits hé.is: prevented from 
raising the-question of jurisdiction, in this: 
Court: and set -at.. nought, the considered 
judgment rendered by the trial Court.on. 
merits, g Saa 


5. A marked distinction. exists between 
cases in which Courts lack jurisdiction. to 
try the cases and where jurisdiction is 
irregularly exercised by, Courts. In, the! 
former case the Court ought not to hav 
entered upon trial of the suit; in the latte: 
it could have avoided trial, but neces- 
sarily not.. Competency. of a Court to 
try. an action goes to.the root of the matt 

and when such competence is not found i 
has no. jurisdiction at all to try the:case. 
But objection based on jurisdiction is. al. 
matter which parties could waive and it is 










jurisdiction of each of these Courts, parties 
to the concerned transaction. can contract, 
to vest jurisdiction in one of such Courts}, 
to try disputes which might arise as 
between themselves. If such a contract 
is clear, unambiguous, -not vague and 

explicit, it is not hit by. section 28, of thej: 
Contract Act.. This should not be under- 

stood as. parties ‘contracting - against). 
statute. But this.is one of many, series, of 

contracts available in mercantile practice]. 


. and forged in the name of commercial 


expediency. ~, - 


6. However, invariably, the whole ques: 
tion resolves ‘itsélf into one of fact. If 
the parties at the inception applied their 
mind and chose one of the competent 
Courts as the Court in which disputes 
have to, be adjudicated and decided upon,’ 
and_if such. a consensus is demonstrable’ 
in a given case, Courts ought not to bel’ 
astute to find a different contract between] 
the parties. I shall presently refer toj 


TT] :. $. N. C. SHANDURAIN v. TIN., TUTI. ELEC: SUPPLY CO:; LTD. (RamaprasadaRao, J.) 435 


the. decided cases which touch ne upon, sad 
instant. Peon 


97. . In Achmatlal Resavlal Mehta sid PEEN 
v. Vijayam and Gompany?, -Madhavan Nair, 
J., bad to consider a clause which read 
that “In all legal . disputes arising out of 
the contract, Ahmedabad ‘will be under- 
stood as the „place where., the cause of 
action arose.” The verb used is “will 
which has: therefore to. be: interpreted 
literally. The learned. Judge therefore 
held: eye 


“Where thine’ aie ‘two Courts both ‘of 
which would normally have jurisdic- 
` tion to. try a ‘suit, an agreement bet- 
: ween the parties that:the suit should: 
-be filed in. one of those Courts alone 
and..not ‘in’ the other does not con- 
travene the. provisions of the Contract 
Act ......I do not think that the term 
4 is void, beca: se it means that a'l suits 
in respect of the contracts should ‘be 
‘brought at. Ahmedabad. only and: not 
: at Madras, I do not think it is void, 
-because the Ahmedabad Court is also 
. a Court which would normally have 
jurisdiction to entertain those suits, 


In Hoosen Kasam ‘Dada (ndia), Limited vV. 
Motilal Padampat Sugar _ aan -Gompany 
Limited*, Rajamannar, C.J., presiding 
óver the Division Bench, approved of the 
-above principle: and held that a stipu- 
lation that all disputes in respect of the 


-contract shall be settled by „arbitration, 


failing which, shall be'settled in the Court 
-of seller’s jurisdiction where this contract 
shall be deemed to have been entered 
into, cannot be said to be opposed public 
po icy., This is also authority for the 
“proposition that if. there is a voluntary 
-agreement to. oust the jurisdiction of all 
-other compentent Courts excepting one, 
then it is a perfectly n and - an 
enforceable contact. ` 


:8. Reference: was also: made to two deci-. 
-sions rendered by Ramachandra Iyer, J., 
ashe then was, sitting singly. and presiding, 


-oyver -a Division Bench as welt 





1, (1925) 49 M.L.J. 189: 22 L.W. 70: A.LR. 
ue Mad, 1145: 90 I.C. 1019. 
(1954). 1' M.L. J. 434:67 L.W. 36: LL.R. 
1954) Mad 855: A.LR. 1954 Mad, 845, 


Patel, Brothers v. Vadtlal Kashidas. Limited). 
the exhibit with which the learned Judge 
was concerned-was a printed. bill in which 
there was a printed clause at the. top.which 
contained the words’ “subject. to Bombay 
jurisdiction”. It was foind there that 
beyond filing the said contract, no other 
evidence was let in, in the case to, prove 
that s ch astivulation-was entered: into 
vo untari y and that the parties avplied 
their minds at the time when they forged 
such ‘a’ ‘contract. The learned Judge; 
therefore, distinguished Hoosen Kasam Dada 
(India) Limited v. Motilal -Padampat Sugar 
Mills Gompany, Limited? and relied’ apon 
the’ decision ‘of Ba akrishna Iyer, J., 
Hemchandra Sahi v. Messrs. Sirdarlal 
Keraimall and Compamy 3 and’ hed- that 
such a contract containing a printed’ 
clase: as above cannot be interpreted to 
mean that ‘the jurisdiction of all other 
Courts, is excluded. The learned’ Judge 
was of the view that such a claise cannot 
also amount’ to a contract between the 
parties agreeing to have Bombay as-the 
venue for settling disoutes. Apparent'y 
this case” was decided on its own merits 
and on the singu’ar fact that there was 
no evidence: to show-that the parties 
voluntarily agreed: to: the exclusion of 
competent Courts than the Courts at 
Bombay: 


. Even so P. H Sanghi v. - Asher 
Textiles Limited* was decided on its merits. 
That was a case where the clause in the 
contract stipulated that all proceedings in 
respect of it shall be taken in a. Court’. of 
original jurisdiction in Tirupur and it. 
so happened that only -a District: 
Munsif’s: Court existed at that: place with 
limited pecuniary jurisdiction. of- the:said: 
Court which will be outside the: purview: 
of the clause. Such a clause, Ramachandra 
Iyer; J. ;as he then was, speaking for 
the Bench said, cannot be interpreted: to 
mean any Court having original 
jurisdiction over Tirupur, such as the. 
Sub-Court at Coimbatore. He continued: 
and said that the general rule of 
construction of a written contract is that 
its language should be understood in its 





D 1959) -1 M. LJ. 106: A.I.R. 1959 “Mai. 


2. (19 D LMT 434: 67 L.W, 36: LLR. 
a Mad. 855. 
‘O.R.P. No, 1010 of 1953: 
H (1961) 2 M.L-J.:337: 74-L.W. 333, 
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ordinary and natural meaning even though 
such a construction may not carry out the 
purpose, -which the parties may be 
supposed to have intended. He concluded 
by saying that it will not, however, be 
open to the parties, by an agreement, to 
vest jurisdiction in a Court which it did 
not possess and deprive the only Court 
of.the jurisdicion which it has. E 


ro. Ramanujam, J., no , doubt, followed. 
the ratio in. Patel Brothers v. -- Vadilal- 


Kashidas: Limited! in a decision of -his 
reported in Melur G. Venkatappa and sons, 
Shimoga, Mysore v. T. V. R Ramalingam 


Pillai and ‘sons®.. There-also the learned ~ 


Judge who spoke for the Bench ‘was 
considering a printed clause on the 
reverse of an invoice which was to the 
effect that_all claims and disputes arising 
out of the transaction are subject to the 
jurisdiction of the Court at Shimoga. 
Apparently the learned Judge was of the 
view that there was no further evidence 
to show that the parties were made 
aware at all of. the existence of. that 
clause in the invoice. It is in that 
context that the learned Judge preferred 
the decision of Ramachandra Iyer, J., as 


he then was, in Patel Brothers v. Vadilal, 


Kashidas Limited! and accepted the 
distinction drawn by him to the ratio in 
HB. K. Dada (India) Limited v. Motilal 
Padampat Sugar Mills Company? 


xx, But Alagiriswami, J., in Jhun 
Fhunwala Brothers v. N.K.M. Subbaramier* 
had occasion to interpret a contract 
containing the clause. ““This order is 
subject to confirmation by the works at 


Barang, South Eastern Railway, and 


shall be considered as having been made’ 
at Barang and subject to the jurisdiction. 


of Cuttack Courts only, placing strong 


reliance upon the words ‘only’ and 
invoking the principle in Achratlal. 


Kesavalal Mehta and Company v. Vijayam and 
Gompany’ and Hoosen. Kasam Dada 


1. (1959) £ MLJ. 106: 
Mad, 227. 

2. (1973) 32 S.T.C. 274. 

3. (1954) 1 MLL. J. 434: 67 L.W. 36: I.L.R. 
(1954) Mad. 855. 

4. gre M. L.J. 299: 80 L.W. 93: I.L.R. 
(1968) 1 640: ALR. 1968 Mad, 194. ` 

5. (1925) 49 M, L.J. 189: 90 I.G. 1019: .22 
L.W. 70; ALR. 1925 Mad, 1145. - 


ALR. 1959 
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(India\, Limited v. Motilal Padampat Sugar. 
Mills Company Limited! the learned 
Judge held: 


“Tt will be noticed that in the present 
case the ouster of jurisdiction is specifie 
cally made a term of the contract and 
the contract also says that the contract 
shall be subject to the jurisdiction of 
. Cuttack ‘Courts only” - 7 ane 


and unheld the principle that it is only 
the Cuttack Courts that ‘will- have 
jurisdiction to entertain the suit even 
though part of the cause of action had 
arisen within their jurisdiction. 


rz. In the instant case the term of the 
contract, as already stated, was “alt 
dealings are subject to Madras j risdice 
tion. Even ass ming that there was 
consensus ad item between the parties as to 
the place where causes have to be bro ght, 
since it forms part of the contract itself it 
is for consideration as to how the s -ecific 
terms can be workedo::t and enforced. The 
plaintiff is in the State of Madras. The 
defendant also is in the State of Madras 
No partic: lar or specific forum is agreed 
uoon. The terms as to ouster of juris- 
diction in the present case is vag: e and 
not tnambiguo:s. (The word-‘‘Madras” 
in the „pop lar sense may geographi- 
ca'ly mean the origina! civil Courts in 
the State of Madras. This may be obvious 
in cases where the défendant contracts), 
with a party outside.the State of Madras.| 
If a particular dea'ing is not inter-State 
but intra-State, asin this case, it is dificult}. 
to ho'd that there has been: such .a' de‘i-| 
berate attempt on the part of the parties), 
when the contract: was entered into soj. 
as to exc'ude the jurisdiction’ of all ‘the 
civil Courts inthe‘ State. of Madras 
excepting . that in the. Madras City. 
The patent, ambiguity: in, the terms of, 
the contract considered in -the light 
of the situs of trade of the parties, 
in this case, prompts’ us to ho'd that 
it cannot be said that there has been an 
ouster of jurisdiction of the Court at 
Tuticorin and that there has been a 
demonstrab!e consensus between the pare’ 
ties to vest jurisdiction only in Courts' 
in the City of Madras, Even assuming 












4. (1954) 1 M.LJ. 434: 67 L.W. 36: LLR. 
(1954) Mad, 855: O. : ; 
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that Mr. Raghavan’s contention is we!l- 
founded that the parties agreed by 
choice to invoke the j:risdiction of the 
Madras City Courts on’y, the arg :ment 
of Mr. M.R. Narayanaswami is that sich 
_ a technica! p ea as to ouster of jurisdic- 

tion ought not to be entertained at- the 
appellate stage when the defendant did 
not express an’ such anxiety whist the 
‘case was tried by the trial Court at 
Tuticorin. : 
34. Weare of the view that the conten- 
tion of Mr. M.R. Narayanaswami is well- 
founded. Section 21 of the Civil Procedure 
Code runs as follows: 


. “No objection as to the place of suing 
*. shall be allowed by any ap ellate or 
“revisional -Court «nless such objection 
+ was taken in the-Court of first instances 

at the earliest possible opportunity and 

in all cases where issues are settled at 
_ or before s ch settlement, and unless 
- there has: been a conse-juent failure of 
e Jasdce O CO0 0 Son bee oes 
it speaks ofa rule of pr“dence as well as 
a rule-of g‘idance. (The first Part of 
section 21 is its prudential content whilst 
the later part of- it sets o ıt the guidelines 
on which the ‘appellate. or revisional 
Court should act. If by an’ act of omission 
or commission the ‘defendant in a parti- 
cular cause having raised the peaas to 
jurisdiction and particularly- an objection 
as ‘to the place of suing participates in the 
trial Court, doés not even ask for tria’ of the 
issue ons ch’j risdiction‘as‘a preliminary 
jissue, and being aware of ‘the’ framing of 
{sach an iss e dose not press ‘for it in’ a 
{manner known to ‘aw b` t allows the trial 
{to go on in the usual course on all the 
|isszes, he is bound by his own conduct. 
He should be “deemed: in such circum- 
stances to have waived his ‘objection as to. 
jurisdiction. > He cannot risk a full ‘trial 
with ‘bald chance of success -on merits.’ 
Having so risked and having had the 
bénefit of å full trial; it’ is unreasonable 
to hold that he is pre‘udiced at ‘the end 
of the -trial if he finds his cause un- 
Successful before the trial Court. A litigant 
is e pected ordinarily to be aware of his 
legal rights as Ignorantia juris is neminem 
excusat.. Such knowledge and awareness 
includes his right to press for a decision 
on his objection as to place of suing 
hich is obviously a ‘contractual right 
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and seek for a trial of the cause by- th 
agreed competent Court. He sho ‘Id `b 
alert as to press for such’ a décision a 
the appropriate time before the forum 
in which, according to him; thé.lis` h 

been wrongly instituted and thus avoid 
prej dice on ‘all `sides to ‘all parties. 
f he does not, he cannot. at the 
appellate-stage approbate and reprobat 









of section 21, Civil. Proced re Code, 
which lays down as a re{uirement in la 
that unless there has been a conse -uen 
failure of iustice, a litigant should: not be 
encouraged to, raise objection as’ to. th 
place of suing at the appellate or revi 
sional stage, since sch ob ection, though 
taken. in the Court -of first.-instance, was 
not pressed toits normal end. | In fact, 
the guidelines in section 21 make it 
imperative. that s:ch -4n-objéction has 
to be‘raised at the earliest ‘possible oppor- 
tunity and in all cases where’ iss es are 
settled at or before such settlement.’ A 
hesitant attempt, “no do” bt, was made 
in. the Court below as issues I, 2'and 3 
have been so expressly framed. In s ite of 
this the plaintiff was not diligént'to purs `e 
the issues ‘in the avpro`riate manner 
and in ‘a-manner known to law, b.t 
suffered ultimately. ‘a ‘judgment: agairist 
him. In these circumstances it cannot 
be'said that: there has‘ been a conse -uent 
failure of justice within the meaning 
of the last paranthetical cause in sec- 
tion 21, Givi! Procedure Code. 


14. In Kiran Singh v: Chaman Paswan! 
the Su-reme Court laid down the sa ient 
princi le thus: . 


“The po icy+nder ying section 11 of the 
S its Va^ ation Act, as a so of sections 21 
and 99 of the Civil Proced re Code 
is that when a case has been tried by 
a Court on the merits and i dgment 
rendered, it shod not be iabe to be 
reversed rm rely on technica’ gro nds 
unless a fail re of justice has res Ited. 
The no icy of the ‘egis at re has ben 
to treat ob‘ections as to j risdiction, 
both territorial and pec niary, as 


1. 1954 S.C.J. 514: (1954) 2 M. L.J. 60; 
(1955) 1 S.C.R..117: A.LR, 1954 -S.Q; 340, - 
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_ technical and not open to considera- 
tion by-an appe”ate Co rt, un'ess 
there has been prejudice on the merits.” 


The. Sımreme Cort, th-s, has 
characterised an ob’ection: as to territorial 
jurisdiction as technica and if no con- 
crete 1-roof is availab e as to the resultant 
prej dice -ca sed to the comp aining 
litigant heo ght not to be enco raged 
to reiterate ‘the same plea and raise 
objection as to territorial jurisdiction in 
‘the apelate stage. . a ae 

15. In.. Jagan Mohan Rao v. Swarun) 
Raman jam J., after referring to the 
decision ‘of the S:irreme Court as above, 
observed ‘that in such-cases ‘the ap -e lant 
‘ha: in-s'a':owed ‘the ower-Court to rroceed 
‘to decide on'the ‘merits of the case and 
taken ‘a chance of having a -decision in 
this favo ‘r+ from ‘the ower Co rt, is 
:preented from ‘raising the question of 
jurisdiction at the appe late ‘stage. 


16. ‘Having regard to the express-cond::ct 
of the avpelant and as on merits he 
was umabe to-challenge the findings of 
the Court ‘below -and as in our view the 
appe lant has not been prejudiced in the 
least by the trial of ‘the case by the 
S bordinate J dge, Tuticorin, we ‘are 
unab e to-acce it and.a’’ow ‘the'technical 
objection -as -to-territoria! j risdiction at 
this stage. The anveal, therefore, fai's 
and is dismissed with costs, 


R. S. ` —— -Appeal dismissed 


1. (1972) 2 MEL,J. 77:85 L.W. 484. 
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CATURE AT MADRAS. . 


IN-THE HIGH COURT OF. JUDI- 
(Appellate Jurisdiction) an : a S 


S. Natarajan, -j. 


Present:— K; ‘Veeraswami, C: Ja, -and 


Appellant*- 
The D‘strict Revenu2 Officer, Salem 
and others r: ` os. 1 Respondent. 


Tamil Nadi Land Reforms ` (Fixation ‘of 
Ceiling Act, 1961—Object — Section 73— 
Scope—Meaning of “to hold’? and “held by 
the Government as lessee’—Wh-ther excluded 
from the provisions of the: Act—Acquisi- 
tion and Re-acquisition Act XLI -of 1956 
—Applicability. a 


The provisions.of the Tamil Nadu 
Land Reforms (Fixation of -Ceiling) Act 
read with the preambe to that Act, 
would show that when Jand in excess 
of the cei’ ing area is notified:and taken 
over for the definite pur ose of distribut- 
ing the same to the land ess poor and 
when the Jand is not available for the. 

urpose, on its being held by Government 
or a seed farm: section 73 (i) -wi'l make’ 
the entire Act inapplicab’e to it. (Para. 5] 


The object. of the Act, as -adumbrated 
in the nreamb e thereto is to red ce the 
dis varity in the ownershi> of agric iJtural 
land in the State, ac~uire s ch- land in, 
e cess of the ceiling area and distribute 
the same to the landless and- other’ 
persons among the rural population. 
-on [Para. 2. 
If ‘the definition of the word “ to hold”” 
is spilt up, it will be seen that there are 
four classes of cases, where a person can 
be said to hold land—(1) where he. 
owns land. as owner, (2) he - possesses 
or -enjoys land as possessory mortgagee, 
(3) as , tenant and (4) as intermediary. 
Any person who possesses or enjoys.in one 
or more of these capacities will come with-. 
in the scope of the definition. -[Para. '2.] 


When the land is held by Government- 
as‘a lessee, and ‘the same ‘is used ‘by ‘it 


te 





*W.A. Nos, 408 and 409cf1971. 2 0 OOS 
25th June, 1974. 
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for the- purpose of the lease, ‘in such a 
case no question of taking over the 
excess and distributing the same to’ the 
landless poor would arise.’ [Para, 3] 


So long as the land requisitioned under 
Act XLII of 1956 was held by Govern- 
ment and the same was not released from 
the provisions of the Act, the Ceiling Act 
could not properly be applied to it, ‘for 
in that case there is no question of 
ceiling and taking over the surplus for 
the purpose of distribution to the poor. 
The two Acts serve different purposes 
and will have to be applied in accordance 
with the intention of each of the Acts. 

bo [Para. 6.] 


Appeals under clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Palaniswamy dated 22nd 
October, 1970 and made in the exercise 
of the Special Original Jurisdiction _of 
the High Court in Writ Petition 
Nos. 3168'67 and '3402'69 respectively 
presented under Article 226 of the Consti- 
tution of India to issue Writs of (1) 
certiorari calling for the records relating 
to the notification of the third respondent 
herein, dated 8th November, 1965, pub- 
lished in Fort St. George Gazette (Extra- 
ordinary) as item 111 No.'508 of 1965 and 
qvash the same (in W.P. No, 3168 67) and 
(2) mandamus directing the Government 
to award just compensation of the market 
value of the land after. caling for the 
tecords relating to -the order of the 
District” Revenue Ofcer; Salem “in 
ROC. B. 4 3176/66 dated 29th March, 
1967 and the connected G. O. Ms. No. 
3141 dated 2nd September, 1966, Agri- 
cultural Department, 

{in W.P. No. 3402/69). 


A. R. Ramanathan, for’ Appellant. 
‘The Government Pleader, for Respondent 


The Judgment of the Court was deli- 
vered by _ ; 2 

Veeraswami; G. J.—These are appeals from 
a combined order‘ of Palaniswami, J. 
The appelant who is common to 
both the appeals, owned about 110,90 
acres of land in Danishpet Village, 
Omalur. ‘Taluk, Salem District. The 
extent was ‘requisitioned ‘and ‘taken 
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posséssión ‘of‘by” thé State Government 
on’ 18th-March, -1960, under the provi-. 
sions -of Act XLII- -of 1956. The 
relevant notification for taking over the 
land was on 15th: October, 1959.° The 
land had since been developed’ as a 
seed farm. .While the Government was 
in possession admittedly as a lessee, 
the Ceiling Act came into force with 
effect from 6th April, 1960. There wére 
proceedings under this Act baséd on 
ret rns filled by- the appellant. ‘On 
25th Apri, 1963, an e:tént of 70 acres 
18 cents ‘was declared to be sur lus. 
The proceedings continued and reached 
the stage of ‘a notification dated 5th 
November, 1967, under section 18 (1). 
Eventually, a draft compensation order 
was sent to the appellant on 24th Novem- 
ber, 1967. It ‘was mentioned that 
the ‘appellant hdd not -taken objec- 
tion to any of -the ‘steps leading to. 
the draft compensation order. With 
reference to the balance of 40 acres. 
found ‘to be-within the ceiling are with 
the a~pellant, proceedings again under: 
Act XLII of 1956 were initiated and, 
on 2nd March, 1967, the compensation 
payable for this extent was notified, 
At that stage, the ap>ellant intervened: 
and objected on 28th Apri, 1976, to the 
proceedings and wanted arbitration to 
be applied. - He also wanted compensa- 
tion for the extent of 70 acres 18 ‘cents. 
under the provisions of Act (XLII of 
1956, Palaniswamy, J., declined to quash 
the. notification of the third res ondénit 
dated ‘8th November, 1965 and the order 
of the District Revenue O cer, -Salem, 
dated 2°th March, 1967 and the con» 
nected G.O. M. S. No. 3141 dated 28th. 
September, 1966. There was also -æ 
prayer in one of the petitions before ‘the 
learned Judge for mandamus directing 
the Government to award just compen- 
sation on the market value of the land. 


2. The argument for the appellant 
centres round the scope of section 73 of 
the Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act, 1961. It is. 
‘said ‘that because the entire extent was. 
held by the State Government as a lesseé, 
‘the Act itself would ‘be inapplicable ‘to. 
the land. There was, therefore, néither 


-any obligation on the part of ‘the appel- 


‘lant to make return; nor was ‘there ‘any 
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in the Authorised Oficer to pro- 

ceed to declare the ceiling area and also 
the surplus land and take over the same. 
In order to’ appreciate this argument, it 
is necessary to see the definition of the 
words ‘to hold’. Section 3 (19) defines 
the words ‘to mean to own land as owner 
or to possess or enjoy land as possessory 
mortgagee or as tenant or as intermediary 
or in one or more of these capacities’’. 
If the definition is split up, it will be seen 
that there are four classes of cases where a 
prea can be said to hold land—(1) 
ere he owns land as owner, (2) he 
possesses or enjoys land as possessory 
nortgagee, (3) as tenant and (4) as 
intermediary. Any person who possesses 
or enjoys in one or more of these capa- 
cities will come within the scope of the 
definition. . The definitions will govern 
interpretation of the provisions of the Act 
unless. the context otherwise requires. 
That statement is found at the opening 
of section 3. Section 2 which was repealed 
by Tamil Nadu Act XXXVII of 1972 
and substituted by a new section, provided 
before-its amendment that subject, to the 
~ ‘provisions of section 6, nothing contained 
in.the Act shall apply to lands held by 
religious trusts of a public nature. So far 
as private trusts are concerned, they are 
covered by section 6 which applies the 
Act to lands held in such trusts. ‘Section 
5 (1) prescribes the ceiling area. Sub- 
section (2) of that section directs that for 
the purpose of ceiling, lands held indivi- 
dually by. the members of a family . or 
jointly by -some or all of the members of 
such family shall be deemed to be ‘held 
by the family. The next sub-section by 
two clauses gives directions to calculate 
the extent of land held by a member of a 
family or individual person. Section 7 
declares, that on and from the date of the 
‘commencement of the Act, no person shall 
except as otherwise provided in the Act, 
but subject to the provisions of Chapter 
VIII, be entitled to hold land in excess 
of the ceiling area. Be it noted at this 
stage that this section is merely declara- 
tory and does not vest all surplus lands 
in the Government. Tsien follows a 
number of provisions for working out the 
ceiling area and declaring surplus lands. 
Appeals and revisions are also provided at 
various stages before reaching the notifi- 
cation „under section 18 (5. ‘Once a 
notification is made under section 18 (3), 
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the land declared to be in surplus shall 
vest in the Government free from all 
encumbrances and all right, title and 
interest of the persons in such. land shall, 
with effect from the date of notification, 
be deemed .to have been extinguished. 

I 


provisions, as they are not relevant to the 
present appeals. Chapter III deals with 
ceiling on future acquisition and restric- 
tion on’ certain transfers, Chapter VI 
with compensation, Chapter VII wich 
‘survey and settlement of lands in. the 
transferred territory ‘and Chapter VIII 


with cultivating tenant's ceiling “area. 


Then wé come to Chapter IX in “which 
exemptions are mentioned. Chapter XIT 
deals with penalties and procedure.. Chap- 
ter XIV contains miscellaneous provisions. 
Section 94 in Chapter XIII deals with 
disposal of land acquired by the’ Govern; 
ment, that is to say, . under. this’ section. 
Subject to the provisions of sub séction (2) 
of section 5 the Government may, after 
taking into consideration. the objects 
specified in ‘the preamble, -make rules 
providing for the manner. in. which any 
land acquired by the Government under 
‘the Act shall be disposed of. “The object 
of the Act, as adumbrated in the. pream: 
ble thereto, is.to reduce the ‘disparity in 
the ownership of agricultural land in the 
State; acquire such’land in excess of the 
ceiling area and distribute the same to the 
landless the other persons among the 
rural population. ` We’ -have ‘broadly! 
surveyed the provisions of the Act and 
mentioned the preamble thereto merely + 
for. the purpose of ‘better appreciatir:g the 
‘scope of section 73. That section contains 
a number of exemptions. ‘It opens by 
saying that except as otherwise provide 

in sub sections (2) and (3) of ‘section '5 
and in section 4, nothing contained in 
the Act shall apply to a number of things. 
Stopping there fop, a. moment we may 
‘observe, that the non obstante clause does 
not need to be considered by us, as it has 
‘no significance so far as these appeals go 
in the interpretation to be placed on 
clause (i) of the section.- ;It says that 
‘nothing contained in. the Act shall apply 
to “any land held by the Central Govern- 
ment or any State Government or any 
local authority °.. Similarly, the: Act will 
have no-application under clauses (ii) and 
(iii) to any land -held by charitable or 
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educational institution of ‘public nature, 
any trust, any university constituted by any 
law and by co operative society. Before 
clause (ii) was. amended the Act was not 
applicable to .any land cheld* by any 
industrial or commercial undertaking 
under clause (iv). The Act will have no 
application to plantations in existence. 
So also it will have no application to any 
land used exclusively for growing fuel 
trees. Lands converted on or ‘before 
July 1, 1959, into orchards or topes or 
arecanut gardens, whether or not such 
lands are contiguous or scattered, are not 
attracted by the provisions of the Act. 
It is noteworthy that Gramdan land and 
land donated for purposes of.the Bhoodan 
Yagna will not be affected by the Act. 
Any land interspersed among plantations 
or contiguous to any plantation is not 
affected .by the provisions of the Act. 
The policy behind these exemptions, 
broadly speaking, appears to be that, 

where a public purpose is served from the 
` standpoint of agricultural requirement 
or land is used as orchard, or tope or 
arecanut garden or the land is used 
exclusively for growing fuel trees for 
distributing to the poor as in the case of 
Gramdan land, the provisions of the Act 
are not attracted. Consistent with the 
definition of the words “to hold land”, 
any land held by the State Goyernment 
for the purposes. of section 73 would 
include land ‘held by it as lessee, 


3. The crucial question is whether there 
is anything in the context in any of the 
provisions of the Act to exclude. from the 
scope of section 73(i) land held | by 
Government as a lessee or as a tenant. 
In our opinion, having regard to the 
object contained in the preamble, it will 
be reasonable to hold that lands held by 
individuals or joint families in excess of 
the ceiling area which can be taken over 
and distributed to the landless poor in 
order to avoid concentration of agricul- 
tural holding, will be within the purview 
of the Act. But, when land is held by 
Government asa lessee, and this is 
admitted, and the same is used by it as 
seed farm, we do not see why such lands 
should be excluded form section 73 (i). 
So long as Government holds it for the 
purpose of seedbed under that arrange- 
ment, no question of taking over the 
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excess and distributing the same to ‘the 
landless poor would arise. í 


4. It is strem ously argued for Govern- 
ment that the definition of the expression 
“to hold’ should not be literally applied 
in construing the scope of section 73 (i). 
Learned Government Pleader says that the 
appellant, as owner, holds the land and, 
therefore, he is obliged to file a réturn 
and subject himself to the provisions of 
the Act. But we do not think that this 
approach is correct. The obligation to 
file a return arises when the person holds 
land in the definition sense. But, so far 
as section 73 (i) is concerned, the 
e~emption is based on the character of 
the land. The exemption applies to 
land of a particular category, in the 
instant case to land held by the State 
Government whether as owner or as 
mortgagee or as tenant. To such land 
none of the provisions of the Act, includ- 
ing the provision which would otherwise 
oblige an individual to file a return, 
will apply. The other contention of the 
learned Government Pleader is that if 
section 73 (i) is construed as making 
differentiation between‘ an individual who 
holds land and the Government it may 
be discriminatory and such interpretation 
may not’ normally be placed on this 
provision. Here again we are unable to 
agree’. with him. No discrimination 
would arise, because when land js held 
by Government as in this case for a seed 
farm, it serves a public purpose and such 
land isnot available for | distribution 
to the landless poor. So long as it is 
used as,seed bed, the provision will not 
be hit by the inhibition against discrimi- 
nation. 


5. The provisions of the Act which we 
have set out at the outset of the judg- 
ment, when they are read with the object 
mentioned in the preamble to the Act, 
would show that when land in excess of 
the ceiling area is notified and taken over 
for the definite purpose of distributing 
the same to the landless poor and when 
the land is not available for the purpose 
on its‘being held by Government for a 
seed farm, section 73 (i) will make the 
entire Act inapplicable to it. 


6. For the appellant it was rightly con- 
tended that the method applied by 
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Government in acquiring this land does 
not appear to be proper. So long as the 
land requisitioned under Act XLII of 
1956 was held by Government and the 
same was not released from the provisions 
of the Act, the Ceiling Act could not 
properly be applied to it, for in that case 
there is no question of ceiling and taking 
over the surplus for the purpose of distribu- 
tion to the poor. In fact, we are not 
able to. visualise how in such a case the 
appellant could surrender the excess over 
the cei:ing area. If the Government 
wanted to apply the Ceiling Act, the 
right and proper thing they have to do 
is to have released the land from the 
provisions of Act XLII of 1956. In the 
instant case while the land was stiil 
under requisition, to part of the land 
which is - within the ceiling area the 
provision of the Requisition and Acquisi- 
tion Act was applied and to the surplus, 
the Ceiling Act was applied. In 
adopting this proeedure, we are inclined 
to think that the authority apparently 
designed to short-circuit the entire 
matter without keeping in mind that the 
two Acts serye different purposes and 
will. have to be applied in accordance 
with ihe intention of each of the Acts. 
It is not a -matter of convenience or 
expediency, but is a question of proper 
application of the statutory provisions in 
order. to. achieve the desired result, 
namely, the Government continuing in 
possession and using the land as a seed 
farm. . ne Oe 


4, On that view of the matter, 
allow the appeals. No costs. 


R. 5. 


we 


——— Appeal allowed. 
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IN THE. HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—Mr. G: Ramanwjam and Mr. 
V. Ramaswami, JJ. , 


A. ‘Rangaswami Pillai... Appellant.® 
v. ; À 


A. Subramania Pillai 
and others. 


Indian Evidence Act’ (I of 1872), section 32 
(7) and’ section 13—Statement contained in 
deed—Admissibility—Indian Trusts Act (H of 
1882), section 82—Presumption of advance- 
meni—Proof of due’ execution of will—Indian 
Succession Act, section 63 (c). 


Respondents. 


Under clause (7) of section 32 of’ the 
Evidence Act a statement made by a per- 
son, which is contained in any deed, will 
or other document which relates to any 
such transaction as is mentioned in section 
13, clause (4), isa relevant fact and there- 
fore admissible in evidence. The phrase 
“which relates to any such transaction” in 
section 13 qualifies the word “statement”? 
in-clause (7) of section 32. [Para. 3.] 


In Indian Law the English rule as to pre- 
sumption of advancement has not been 
adopted. Section 82 of the Indian Trusts 
Act recognises that money might have 
been contributed by another towards a 
purchase with the intention of giving the, 
beneficial interest to the person in whose! 
name the purchase is made, ‘The fact to 
be proved being a positive issue that the 
person intended to give the consideration 
to benefit the transferee, the issue cannot 
be put in the negative form so as to make 
the person who provided the considera- 
tion to show that he'did' not intend to 

provide such consideration for the benefit 

of the transferee. ` Para. 4.] 


Under section 63 (c) of the Indian Succes- 
sion Act, proof of due execution of a will - 
requires that either one or’ more of the 
attesting witnesses should prove the exe- 
éution by the testator and the attestation 
by each of them. [Para. 6.] 


A document may fail as a will for want 
of proof of due execution as provided 





* Appeal No, 589 of 1968, 13ih March, 1974, , 


it) - 


under section 63 (c) of the Indian Succes- 
sion Act. But still, if the signature of the 
executant is true, it would be a document 
signed by that person, though it would 
not have the effect of a will. The state- 
ment in such a document would be state~ 
ment made by a deceased person relating 
to a transaetion as is mentioned in section 
13, clause (a), of the: Evidence Act. 
The recitals in the document itself could 
be relied on except for the- purpose of 


claiming title under the same. [Para. 7] 
Cases referred to :— 

Ghittaluri Sitamma and another v. Saphur 
Sttapati Rao and others, I. L. R. (1438) 
Mad. 220: (1937) 2 M. L.J. 606: 
A.I.R. 1938 Mad. 8. Roda “Framross 
ve Kanta 


Varjivandas, A.I.R. . 1946, 
Bom. 12. - i `; 


Appeal against.the decree of the Court 
of the Subordinate Judge, Thanjavur in 
Original Suit No. 30 of 1966 dated 35th 
January, 1968, mn TE, 

K. Sarvabhauman and T. R. Mani, for 
Appeliant, ' 


G. Narayanan, K, V. Prakash, S. Nara- 
Janan, K. Raman and G., L. Vijaya- 
raghavan, for Respondents. 7 


The Judgment of the Court was delivered 
by : i i 


Ramaswami, J.— The second defen- 
dant is the appellant. The first respon- 
dent-plaintiff filed a suit for partition 
and allotment of 1/3 share in the suit 
properties which consisted of six schedules. 
The suit was decreed only in respect of 
the plaint A-schedule properties and even 
in respect of the same the’ plaintiff was 
held to be entitled only to a 1/4 share and 
not 1/3 share as ‘claimed in the plaint. 
The suit in respect ' of the . properties 
mentioned in the other schedules was 
dismissed. Since in this appeal by the 
second defendant, the decree granted in 
favour of the plaintiff in respect of item-1 
‘of the plaint A schedule alone is disputed, 
we need notice only the facts relating to 
that item and the respective ` contentions 
of the parties. ; 


2. The plaintlff, defendants 1 and 2 and 
one Chockalingam Pillai are the sons: -of 
one Arthanatha Pillai through his third 
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wife. He had a son by name Soundara- 
rajan by his first wife-and another son by 
name Mathuranayagam by his second 
wife. On 22nd August, 1921 (Exhibit 
B-52), item-1 of the plaint A-schedule 
was purchased in the name of Nagam- 
mal, the third wife of Arthanatha Pillai. 
Arthanatha Pillai executed a Will (Exhibit 
A-1) dated 13th July, 1927, and died in 
the year 1928, Under this Will he treated 
the property purchased in the name of his 
third wife Nagammal as his self-acquired 
property and made certain bequests in 
respect of the same, which will be 
noticed in detail while considering the 
respective cases of the parties. Nagam- 
mal died on 18th December, 1961, leav- 
ing a Will dated 15th July, 1953 (Exhi- 
bit B-2). Under this Will, she purported 
to deal with this item of property. as if 
it was her own and in- respect of which 
she had absolute powers of disposition. 
The case of the plaintiff was that this 
item is the self-acquired property of his 
father Arthanatha Pillai, and that under 
his Will (Exhibit A-1) dated 13th July, 
1927, he is entitled to a 1/3 share. It 
was stated that Chockalingam Pillai, one 
of the sons of Arthanatha, relinquished 
his rights in respect of the same under 
Exhibit A-10 dated 21st April, 1937 and 
that therefore his legal representatives, 
defendants 14 to 16, are not entitled 
to any share in the same. The 
second defendant, claiming an absolute 
title to the entirety of this item under the 
Will of Nagammal, resisted this claim of 
the plaintiff. It was also contended by him 
that the property was not the self-acquired 
property of Arthanatha Pillai, that his 
father Arthanatha had no right of dis- - 
position over the same and that therefore 
the plaintiff had no right to claim any 
share in respect of this item relying on 
the Will (Exhibit A-1), He further con- 
tenbed .that the consideation for the 
same, had not been proved to have been 
paid by his father and that in any case 
even if consideration had been paid by 
Arthanatha Pillai there was no evidence 
to show that he did not intend by such 
payment to benefit his third wife 
Nagammal, Alternatively he contended 


- that even under the Will, Nagammal ob- 


tained an absolute estate and that there- 
fore she was entitled to dispose of the 
Same in any manner she liked and that 


, the plaintiff had no claim for a share in 


444 
respect of the same. Even ifthe Will is 
construed as not conferring an absolute 
estate in favour of the sons of Arthanatha 
and is a conditional bequest and the con- 
ditions not having been satisfied, the 
plaintiff and the other sons are not en- 
titled to any share in the same except 
the second defendant. 
held that the property was purchased by 
Arthanatha benami in the name of his 
wife from and out of his own income and 
that it was purchased by him in the 
name of Nagammal for the benefit of 
Nagammal ‘and her- sons and not 
Nagammal exclusively. The learned 


Subordinate Judge also found that the’ 


Will executed by Nagammal had not been 
proved and that she had aso. no 
disposing power over this item. of pro- 
perty. In respect of the plaintiff's case 
that Chockalinga, one „of the sons, had 
released his right over the same and that 
therefore the plaintiff was entitled to a 1/3 
share in the suit_ item; the trial Court 
held that the release deed executed by 
Chockalinga was a sham and nominal 
document and that therefore’ the legal 
representatives of Chockalinga were 
also entitled to a share. In that view, 
the trial Court decreed the suit declaring 
that the plaintiff, the first defendant and 
the second defendant are each entitled 
to 1/4 share and the legal representatives 
of Chockalinga the remaining 1/4 share. 


3. In this appeal Mr. M. S. Venkata- 
rama Iyer, learned Counsel for the 
appellant, first contended that the sale- 
deed dated 22nd August, 192] (Exhibit 
B-52) is not .a benami transaction, that 
apart from the self-serving statement in 
the Wil! evecuted by Arthanatha Pillai, 
there is no evidence to show either that 
the consideration was paid by Arthanatha 
or that the property was the self-acquired 
property of Arthanatha. The first 
© question, therefore, that arises for consi- 
deration is as to who provided the 
consideration for the sale deed (Exhibit 
B-52) dated 22nd August, 1921. The 
recitals in the sale deed itself are not 
of much assistance. The consideration 
for the sale was a sum of Rs. 3,400, 
out of which a sum of Rs; 2,600 was 
reserved for the purpose of discharging 
two earlier mortgages over the property. 
The document further states that the 
balance of Rs. 8CO was paid in cash. 
But, in his Will dated 13th July,- 1927, 
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Arthanatha Pillai had stated that he 
purchsed that property with his own 
money but in the name of his wife and 
that. it was his self-acquired property. 
The learned Counsel for the appellant 
charcterised this documentas‘a self-serving 
statement which could not be relied on 
to find that the consideration for the 
sa'e was provided by him. Clause (7) 
of section 32.of the Evidence Act, is to) _ 
the effect that a statement made by a 
person, which is contained in any deed, 
will or other document which relates to 
any sch transaction as is mentioned in 
section 13,- clause (a), is a relevant 


fact and therefore admissible in evidence, 


But, the learned Counsel contended that 
the statement contained in the Will 
itself would not be admissible in evidence 
as the Will: cannot be stated to be ‘a 
transaction as is mentioned in section!3; 
clause (a). In other words, the phrase 
“which relates to any such transaction’? , 
according to the learned Counsel, quali- 
fies the “deed, will or other document’? 
referred to in clause (7) of section 32. 
We -are unable to accept this contention 
of the learned Counsel. Under section [3, 
where the question is as to the e -istence 
of any right, any transaction by which 
the right was.created, claimed, .modified, 
recognised, asserted or denied or which 
was inconsistent with its existence, is a 
relevant fact. Now, in the instant case, 
the question is whether the property 
was purchased by Arthanatha out of 
his own funds but in the name of his 
wife Nagammal and Arthanatha had 
any right over the property. That 
such aright was vested in Arthanatha - 
was claimed by him in his Will (E-hibit 
A-1.) The phrase “which relates to 
any such transaction’’, in our opinion, 
qualifies the word “statement” in 
clause (7) of section 32. The ‘trans- 
action’ referred to in Clause (7) would, 
in the instant case, therefore, have 
reference to the sale deed dated 22nd 
August, 1921 and since Arthanatha 
had asserted his right with respect to 
that transaction in his Will dated 13th 
July, 1927, that statemeut is a relevant 
fact and is admissible in evidence. But, 
what effect we have to give to that 
statement will have to depend on the 
other facts and circumstances ‘in. this 


case. That statement itself may not be. 
conclusive evidence that the property is 


1t) 


the se'f-acquired property of Arthanatha 
or that he provided the consideration 
for the sale. But, in the instant case, 
we have the unique fact of absence of 
any other contrary evidence than that. 
found in the Will of Arthanatha himself. 
In fact, certain of the statements of 
the other sons of Arthanatha go to 
confirm his statement that it is his se'f- 
acquired property. Exhibit A- 42 dated 
28th January, 1928 is a release deed 
e:ecuted. by the two sons of Arthanatha 
through his first and second wives in 
favour of Nagammal and her sons and 
in this there is a reference to Arthanatha 
Pillai’s Will dated 13th July, 1927 and 
by that document they have released 
all their rights in respect of the suit 
property. Exhibit A-1), the alleged 
release deed evecited by Chockalingam 
Pillai in favour of Nagammal and his 
brothers, also refers to the Will executed 
by his father and he has released his 
rights in respect of the suit property 
for a consideration of Rs. 2,900. 
This is a registered document. Though 
this itself is challenged as a sham and 
nominal document, not having any effect, 
so far as this recital is concerned, we 
do not think there is any reason for not 
relying on the same. Exhibit A-2 is 
another important document which is a 
mortage deed executed by Nagammal, 
the plaintiff, the first defendant and 


Chockalinga in favour of the Thanjavur , 
Permanent Bank Limited, Thanjavur,_- 


mortgaging the suit items and c’aiming 
title in respect of the same under the 
Will executed by Arthanatha. Nagammal 
did not rety, in support of -her title to 
the same, on the sale deed dated 22nd 
Augst, 1921. These facts in a way 
corroborate the statement given by 
Arthanatha in his Will that the property 
was purchased by him out of his own 
funds in the name of his wife. Though 
there is no direct evidence relating to the 
motive for purchasing this property in 
the name of his third wife, the reason 
is not far to seek. It is seen from 
the recitals in his Will that Arthanatha 
and his brothers continued to be members 
of a Hindu undivided family until about 
the year 1926 and his sons through the 
first and second wives were not living 
with him and they were living with 
their respective mothers in their res- 
pective grand-mothers’ houses, without 
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caring for the father. In these circums 
stances, it may be reasonable to assume 
that he purchased the property in the 
name of his wife in order to take it out 
of any possible claim by his own 
brothers or the sons by the first and 
second ` wives. f 


: It is next contended by the learned 
Counsel, relying on section 82 of the 
Indian Trusts Act, 1882, that Artha- 
natha intended to provide the considera- 
tion for the benefit of his wife and that 
therefore the property was the absolute 
property of Nagammal. Section 82 of 
the Trusts Act provides that where 
property is transferred to one person for 
a Consideration paid or provided by 
another person, and it appears that such 
other ‘person did not’ intend to pay or 
provide such consideration for the 
benefit of the transferee, the trans- 
feree must hold the property for the bene- 
fit of the person . paying or providing the 
consideration. According to the learned 
Counsel, the payment of consideration 
alone will not prove a resulting trust, but 
it must also be proved that the person who 
provided the consideration did not intend 
to pay or provide such consideration for 
the benefit of the transferee and the onus is 
on the person who asserts that such person 
did not intend to pay or provide such 
consideration for the benefit of the 
transferee and not on the transferee 


“himself, to’ show that the person did 


intend to provide the consideration for his 
or her benefit. He also relied on the 
provisions ef section 81 in support of the 
construction placed by him on section 82. 
We are unable to agree with this conten- 
tion of the learned Counsel. When once 
it is proved that the consideration was 
provided by a person other than the trans- 
feree and it is claimed that the person 
who provided the consideration did not 
intend to provide such consideration for 
the benefit of the transferee, the onus is 
on the transferee to show that the person 
who provided the consideration did intend 
to provide ihe consideration for his or 
her benefit. The question that will have 
to be considered after finding that the 
consideration was provided not by the 
transferee but the by other person, is as to 
whether such other person did intend to 
provide the consideration for the benefit 
ofthe transferee and not whether such 
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person did not intend to benefit the was provided by his ainei to. benefit 


transferee. This could be arrived at both 
from the language of section 82 itself 
and ‘from the general princip'es’ of 


evidence and onus óf proof. Jtis now 
well-settled that in Indian’ Law the: 
English rule as to presumntion. of 
advancement has not been adopted. 
Therefore, ‘once itis found .that ‘the. 
consideration has been provided . by the’ 
husband, there being no presumption of: 
advancement, “it will have ‘to be proved’ 
by the person claiming to -be the trans-: 
feree that the consideration was. 
provided for her benefit. But, section 82 
recognises that money might have been 
contributed by another towards a pur-’ 
chase with the «intention of giving the 
beneficial interest to the person in ‘whose 
name the purchase’is made. The ‘fact 
to be proved being a positive issue that 
the person intended to give the considera-’ 
tion to benefit the transferee, the issue 
cannot be nut in the negative form so as 
to make the person who provided the. 
consideration to show that .he did not 
intend to nrovide such eonsideration for 
the benefit of the transferee. This is the: 
ratio, in our’ view, of the.decision in 
Chittaluri Sitamma and another v. Saphur: 
Sitapatirao and others’. where the learned ' 
Judges held: ni T 


“It is true that in. the Indian law the 
English rule as to.. presumption: of; 
advancement has not been adopted, but ` 
section 82, Trusts Act, as well as the‘ 
observations of the Judicial Committee.. 
in Mt. Bilas Kunwar y. Desraj- Ranjit 
„Singh?. recognized that :.. money» 
may have been contributed by another í 
towards a purchase with the intention’, 
of. giving a beneficial -interest to’ the.’ 
. person in whose name the purchase’ is 
made, „The relationship’of husband” 
- and wife between the person who contri- : 
‘butes the money and the person in: 
whose name the sale*is. taken will be a! 
‘very imoortannt factor in determining 
whether the transaction was reallv. 
meant ni the benefit of the wife or not. id 


his wife. -~ i 


a . a "oy 


5. The learned Courisel tclied on certain’ 
recitals in' Exhibit A-1, the’ Will executed 
by Arthanatha, as supporting his case that 
he intended to benefit his wife Nagammal. 
Tn’ particular, he relied on the recitals to 
the effect®'that' ‘his wife Nagammal is to 
take ‘the’ propetty and ‘maintain ‘his’ 
children as he was doing himself. He also 
relied on the recitals in clause (9), (10) 
and (11), which are “to the effect that 
she is to be in possession, receive the 
income and maintain the children. He“ 
also contended that’ the ‘recitals relating’ 
to’ the disposition in favour of his sons, 
do not in ‘any way detract - from the 
absolute grant made in favour of Nagam- ` 
mal and those recitals are only precatory 
or pious wish and not binding or obliga- 
tory conditions. `We are unable to agree 
with this construction of the learned 
Counsel. ‘Though in clause (8)° the: 
testator stated that his , wife Nagammal is 
tó take -the property ‘and maintain his 
children, the later clauses in thé document* 
show that ‘he did not intend to confer an 
absolute estate on his wife. In clause:(13) _ 
it is stated.that she had no power either 
to alienate or otherwise encumber the — 
property. Even with reference: ‘to the’ 
income and other outstandings, it was 
stated.that she had only a-right to réceive ` 
the income for the purpose of maintain: ` 
ing his children‘and she had no power of 
her own to receive ‘them for’ any other. 
purpose without the consent of the. 
testator’s brother, one Viswanathan Pillai. 
There ‘were also’ dispositions of specific 
amounts for. marriage’ expenses out of the ' 
income from the property in‘ favour of’ 
all his ‘children’ including the .sons by the 
first and second wives. There ‘was the 
further disposition that after the lifetime ' 
of his ‘wife’ Nagammal, such of those | 
persons who were disciplined, obedient 


‘and supporting Nagammal ‘during ' her 


lifetime-should inherit the ‘same in’ pro- 
portion to their respective shares’ in the 
joint family: ‘We are unable’ to agree 


" that this bequest in favour of the’ testator’s’ 


The onus is, iertare, on the second. 
defendant to prove the thẹ consideration- 


! various clauses therein shows that the 





T. LLR. (1938) Mad. 220: (1938) ipa 
ga 46 L.W. 651: ALR. 1938 Mad. z 

2. LL.R: (1915) 37 All. 557 42 LA 
A.LR, 1915 P,Q, 96: 29 M.L.J. 335 p, 564 (ea a). 


sonsjwas either precatory, orot obligatory 
A reading -of the entire Will and the 


testator intended to give a life estate in 
favour of his wife Nagammal and even - 
- there with some restrictions on the income - 


11]. 


from the properties and the remainder in 
favour of such of those sons who conform- 
ed to the Conditions prescribed therein. 
We are, therefore, of the view that neither 
Nagammal was the true owner of the` 
property, nor did her husband intend to 
provide the property for her benefit. The 
property was purchased by Arthanatha 
out of his own funds in the name of his 
wife and he continued to be the real owner 
of the property. Being a self-acquired 
property, theré is no dispute that he had 
a disposing power. and,-therefore the dis- 
position under Exhibit ae Will was valid, 


6. The next question ‘that arises for con- 
sideration jis as to whether the- plaintiff 
i and the other sons: have satisfied the con- 
ditions prescribed in the Will of Arthanatha 
in, order to enable them to inherit the 
property. The learned Counsel for the 
appellant submitted that the recitals in 
the Will (Exhibit B-2) executed by Nagam- 
mal show that the first defendant and 
Chockalinga were not entitled to inherit 
- the property as they have not conformed 
to the conditions prescribed in the Will of 
the testator. In this regard, one other 
question which arises for consideration is 
as to whether the due execution of the 
Will (Exhibit B-2) had been proved in this 
case. Under section 43 (c) of the Indian 
Succession Act, a Will shall be attested by 
two or more witnessess, each of whom 
must have seen the testator sign or affix 
his mark to the Will or has seen some 
other person sign the Will, in the presence 
and by the direction of the testator, or has 
received from the testator a personal 
acknowledgment of his signature or mark, 

or of the signature of such other person; 
and each of the witnesses shall sign the 
Will in the presence of ' the testator. 
‘Therefore, proof of due execution requires 
that either one or more of the attesting 
witnesses should prove the execution by 
the testator and the attestation by each of 
them. This is also the ratio of the judg- 

ment of a Division’Bench of the Bombay 
High Court in Roda Framroze v: Kanta 
Varjivandas!, The Will (Exhibit B-2) was 
attested by P.W. 2 and one Swaminatha 
Iyer. Of course, P.W. 2, in cross- 
examination, admitted that Nagammal 
signed the Will and he attested the docu- 
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ment. © But, he did not ‘speak ‘to the 
attestation of Swaminatha Tyer or Swami- 
natha Iyer having seen the executant 
sign the document. ‘The second: defen- 
dant himself admits in his evidence that 
Swaminatha Iyer was alive; but he had 
not been examined. He gave the expla- 
nation that ‘since P.W: 2 had turned 
‘hostile ' against: him, he did not, risk 
examining -the ` other attestor though he 
would say that there is no enmity between 
him and the other attestor. Of course, 
¿he had stated in his evidence that the 
' scribe read over the contents to his mother 
and she signed thereafter and that P.W. 2 
and Swaminatha Iyer were present and 
they, attested the Will. But, it was sugges- 
ted to him in cross-evamination that these 
witnesses did not attest the document at 
the same time, and that at the time when 
P.W. 2 attested: the other attesting witness 
was not: present. There was no suggestion 
to- P. W. 2 that the attestation of Swami- 
natha. Iyer was also’ made at the time 
when P. W. 2 attested the document and 
both the- attesting witnesses knew the 
execution by the testator. We are, 
therefore, of the view that the due execu- 
tion of the Will had not been proved, 


7. Even so the learned Counsel for the 
appellant contended that though the Will 
could not be relied on as evidencing any 
disposition, for claim.of title under the 
same, the recital, could be re’ied’on as a 
statement made in a document within 
the meaning of section 32 (7) of the 
Evidence Act. We think that the learned 
Counsel is well-founded in this contention. 
-The document: may fail as a, Will for 
want of proof of due -execution as pro- 
vided under section 63 (c) of the Indian 
Succession Act: But, still, if the signa- 
ture ofthe executant is true,.it would be 
a document signed by the person, though it 
would not have the effect of a Will. The 
statements in such a document would be 
statements made. by. a deceased person 
relating to a transaction as is mentioned 
in section 13, elause (a) of the Evidence 
Act. We are, therefore, of the view 
that the recitals in the document itself 
could be re'ied on except for the pur- 
pose of claiming tit'e under the same. 
Even-so, we are unab'e to accept the 
contention of the learned Counsel that. 
the: recitals in any „way prove that the 
plaintiff, the first “defendant ` and 
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Chockalinga had not complied with the 


conditions prescribed under . the Will of 
Arthanatha in order to succeed tothe pro- 
parties. We proceed on the. basis that 
the conditions prescribed in. the Will of 
Arthanatha, viz., that only such of those 
sons who are disciplined, obedient and 
supporting the mother shou'd succeed to 
the property, are ‘clear,’ unequivocal and 
certain and, therefore,. valid conditions. 
Exhibit B-2 states that the first defen- 
dant had borrowed money - from 
Nagammal on certain promissory notes 


to the extent of Rs, 4,490 and had not’ 


returned ‘the money. The second son 
‘Chocka'inga -had executed a re'ease deed 
for a consideration of.a sum of Rs. 2,000. 
Though that consideration was not paid, 
there was a direction in the Wi'l to pay 
that amount to Chocka‘inga, witha charge 
over the properties. for payment of the 
same. The Will further states that on 
gist January, 1940 she purchased some 
house property. and that has to: be 
taken by the, plaintiff and the present 
disputed item was, given to the second 
defendant. These recitals do not show 
that she had‘any grievance against the 
sons or that they did not comply with 
the terms and conditions of the Will of 
Arthanatha. What seems to have 
weighed in her mind for giving the 
property in favour of.the second defen- 
dant was that the’ plaintiff had. been 
given a house, the first defendant had 
the benefit of- the moneys advanced by 
her under the promissory notes and 
Chockalinga would be getting Rs. 2.000 
under the Will itself and that would be 


a fair and equitable distribution of the | 


properties available with her. Far from 
supporting the claim of the appellant 
that the other sons had not complied. 
with the terms and conditions of the 
Will, the recitals themselves show that 
they have strictly complied with. the’ 
terms and conditions. If that be so, it 
_could not be contended that she had 
disposing power .over’ the disputed 
property except as provided under the 
Will of Arthanatha. In this connection, 
we a'so consider that the finding of the 
lower Court that Exhibit A-10 release 


deed executed by Chockalinga was a 


sham and nominal . document and was 
not given effect to, is correct and has 


to be upheld. Admittedly, the sum of 


Rs, 2,000 recited as the consideration 
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for that release had not been paid as 
late as 1961, though’ the release: deed 
‘itself is of ‘the year 1937. The Will 
ezecuted by Nagammal also’ provided 
for payment of this sum of Rs. ‘2,000 
with a charge over the’ suit properties. 
This will not be enough to give effect 
to that document itse'f, for the value 
of Rs. 2,000 in 1937 would not be the 
same in 1961,’ Except the statement 
‘that he had executed a release deed,' 
nothing is stated about his conduct and 
submissive nature, so as to disentitle him’ 
from inheriting the property as per the 
Will of his father. We, therefore, hold 
that Chockalinga also was not disentitled. 
We, accordingly confirm the finding of 
‘the Court below that the plaintiff, the 
first defendant, the 2nd defendant‘ and 
the legal representatives of Chockalinga, 
viz.’ defendants 14 to 16, are entitled to 
inherit 1/4 share each in the disputed 
item. ae AN E S 
8. The result is, the appeal is dismissed 
with costs (one set) and the judgment 
and decree of the lower ‘Court are' 
confirmed, Boe EOS £ 
-i ' 5, my 
RS. “+ Appeal ‘dismissed. 


aan tahoe! 


IT] 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 
PRESENT :—S. Maharajan., F. 
R. Ramanathan i 
Chettiar, through Power 
Agent Subbiah Chettiar _ 
v 


Appellatni* 


K. R Rathinammal and others. 
Respondents. 


Madras Estates (Abolition and Gonversion 
into Ryotwari) Act (XXI of 1948)— 
Section. 55—The Madras Estates _ Land 
(Reduction of Rent) Act (XXX of 1947) = 
Village notified under 1948 Act—Enquiry by 
Settlement Tahsildar—Act held not appli- 
cable—Appeal to Tribunal by the tenant— 
Appeal allowed—Village held to be Inam 
Estate—Proceedings before High Court — 
Suit against tenants for recovery of rent> bi 
Inamdars in Munsif Court—Application for 
stay of suit in the High Court—Deposit by 


tenants of 1/3 of the amount claimed as rent 


as per orders of the High Court —Land- 
holders withdrawing amount—Orders of Tribu- 
nal and the notification made by Government 
quashed by High Gourt—Appeal by Govern- 
ment to Supreme Court—Appeal allowed— 
Inamdars’ suit dismissed by the Munsif 
Gourt—Application by tenants for restitution of 
amounts deposited —Whether entitled to—Civil 
Procedure Gode' V of 19)8) sections 144 and 
151—When order for restitutién can be passed. 


Section 144, Civil Procedure Code, 
embodies the cardinal principle of law 
that acts of Courts sho-ld not be 
allowed to work any injury on the 
suitors and it is the clear duty of the 
Court -to place the parties in the 
position which they would have occupied 
but for the erroneous order or decree 
which it had passed. The section is 
not exhaustive of the powers of the 
Court to order restitution. and in 
suitable and appropriate cases, restitu- 
tion can be and has been ordered in 
exercise of the Court’s inherent jurisdic- 
tion under section 151 of the Civil 


Procedure Code. Where section 144 
does not apply and the inherent 
jurisdiction under Section 151 is 


invoked, the Court will ‘order restitu- 
tion only ifthe ends of justice reyuire 
it, or to prevent abse of the process of 
the Court. This is a consideration, which 
is relevant while e:ercising jurisdiction 


*A. A.A. O. Nos. 13, 68, 76 and 78 of 1972. . 
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under section 151 of the Civil Procedure 
Code b.t entirely irrelevant while 
exercising jurisdiction under section 144. 
If it is under section 151 that restitution 
is to be ordered in this case, it is 
necessary to find out whether the ends 
óf justice require that the Court should 
order restitution. [Para. 8] 


Section 151 of the Civil Procedure Code 
prescribes that the Court shall have 
Inherent power to make such orders as 
may be necessary for the ends of 
justice or to prevent abuse of the 
process of Co-:rt. If section 144 were 
to apply, restitution would be auto- 
matic and there would be no room for 
ejuitable consideration which would 
govern restitution, under section 151. 

[Para. 9] 


It was he'd that, having regard to the 
circumstances of thc case, it would be 
wholly inequitable to direct the land- 
holder, who had withdrawn the monies 
deposited bythe tenants and who was 
entitled under the law to appropriate 
the same, on account of rent arrears, 
to redeposit the same into Court. If 
the restitution was ordered and the 
tenants were allowed to withdraw the 
amount deposited, ` they would not 
stand to gain either, because they would 
have to pay back the same in proceed- 
ings under the Revenue Recovery Act. 
It would therefore be a wholly need- 
less ritial to direct the Jandho'der to 
pay these amounts to the tenants with 
the right hand and take back the same 
from the tenants with the left. It will 
be an abuse of the process of the Coxrt 
to do so and the ends of justice would 
not be served by passing such’ an order 
for restitution, [Para. 12] 


Case referred to:— 

Ghockalingam v. Krishna, I. L. R. (1964) 1 
Mad. 923: 77 L. W. 233: A. I. R. 1964 
Mad. 404. 


Appeals against the orders of the Court of 
the Subordinate Judge, Sivaganga dated 
7th April, 1971 and made in C.M.A. Nos. 
41, 35, 39 and 49/70 respectively (E.A. 
Nos. 76, 60, 69 and 50/69 in O. S. Nos. 
339, 327, 334 and 319 of 1957 respectively) 
on the file of the District Munsif’s Court, 
Sivaganga, 

N. Srivatsamani, for Appellant. 

K., R, Thiagarajan, for Respondents. 
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The Court made the following 


Orver:—These civil micellaneous second 
appeals arise under the following circum- 
stances :— 


2. The appellant herein was the Inamdar 
of Thenkarai village in Ramanathapuram, 
District. Originally, this village was. 
sought to be notified under the Madras 
Estates Abolition Act and the Settlement 
Officer made envuires to find out if the 
village was an inam estate within the 
meaning of the Act. The respondents 
herein and other tenants participated in 
the enquiry by leading evidence. Ulti- 
mately, the Settlement Officer, by his, 
order dated 2/th September, 1949, held, 
that Thenkarai village was not an inam, 
estate within the meaning of the Madras 
Estates (Abolition and Conversion’ into 
Ryotwari) Act (XXVI of 194°). The view 
of the Settlement officer was that the grant 
of Thenkarai village comprised of both 
the warams and, therefore, the Act was 
not applicable. 


3.. The tenants appealed against this, 
order to the Estates Abolition Tribunal, , 
Madurai. The Tribunal held by its order. 
dated 2'st April, 1950 that the village was 
an inam estate and reversed the finding 
of the Settlement officer. Thereupon, the 
appellant-inamdar, filed two writ petitions 
in this High Court, one in C. M. P. No. 
4845 of 1951 and another in G. M. P. No. 
IN864 of 1950, challenging the view of 
the Tribunal, but both these petitions 
were dismissed by this Court. Against 
the orders of dismissal, two Letters Patent . 
Appeals were filed. Meanwhile, the inam- , 
dar-appellant had instituted suits against 
the respondents herein and other tenants 
in O. §. Nos. 292 to 339 of 1957 on the 
file of the District Munsif’s Court, Siva- 
ganga, for recovery of rent for Faslis 1964. 
to 1366. During the pendency of the 
writ appeals, one of the tenants, Chocka- 
lingam, moved the High Court for stay 
of trial of the said suits and on his appli- 
cation a conditional order was passed, 
whereby the trial of the said suits was 
stayed on condition that the tenants 
deposited into- the trial Court 1/3 .of | 
the amount claimed by the inamdar by 
way of arrears of rent, This’amount was 
deposited by the tenants. ; 


4. Subsequently, the High Court allowed _ 
the Letters Patent Appeals and quashed 
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the order of the Estates Abolition Tribu- 
nal as well as the notification, made by 
the Government under the Estates Abo- 
lition Act. The basis of this decision was 
that the Thenkarai village was not. an 
inam within the meaning of the Estates 
Abolition Act. Thereupon, the State of 
Tamil Nadu preferred appeals to the 
Supreme Court. -By its judgment dated 
arth Septémber 1945, the Supreme Court 
allowed the. appeals, after holding that 
the village concerned was really am inam 
within the meaning of the-Estates Aboli- 
tion Act. In pursuance of the judgment 
of the Supreme.Court, the Government of 
Tamil Nadu: published a notification on 
ard August-1966 whereby it notified the- 
village as an estate. On 28th July, 1969, 
the District Munsif, Sivaganga, dismissed 
O.S. Nos. 292 to 339 of 1957 on the 
ground that the estate had been notified, 
and therefore,. the civil Court had no 
jurisdiction to entertain the suits by the 
inamdar for recovery of arrears of rent 
due. This view was taken because under 
section 55 of the Estates (Abolition and 
Conversion into Ryotwari) Act, after the 
notified date, the landholder shall not be 
entitled to collect any rent which accrued 
due to him from any ryot before, and is 
outstanding on that. date, but the 
manager appointed under section 6 shall 
be entitled to collect all such rent and- 
any interest payable thereon together, with 
any costs which may have been decreed, 
as if they were arrears of land revenue; 
and there shall be paid to the landholder . 
all amounts so collected after deducting 
(a) ten -per cent thereof on account of 
collection charges, (b) the, arrears of 
peshkash, quit rent, jodi and .other 
amount, if any, of like nature due from the 
landholder to the Government, and (c) the 
rent, if any, collected before the notified 
date by the landholder from the ryots in 
respect of the fasli year in which the 
estate is notified under this Act and any 
amount collected by the landholder from 
the ryots in excess of the rent determined 
under the Madras Estates Land (Reduc- 
tion of Rent) Act, 1947 and outstanding 
to the credit of the ryots on the first day 
of the fasli year. Section 58-A of the 
Act provided that no Court shall, before 
the date on which the deposit in pursu-_ 
ance of section 54-A is made, order or 
continue execution in respect of any 
decree or order passed against the prin- 
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cipal or any other landholder of an estate, 
. etc. After the dismissal of these suits, the 


tenants came forward ‘with applications: 


under section 144:of the Civil Procedure 
Code for restitution of the amounts they 
had already paid into Court in pursuance 
of the order passed by the High Court in 
the writ appeals already referred to. Both 
the trial Court and the first Appellate 
Court ordered restitution in favour of the 
tenants. It is against the- concurrent 
orders of the two Courts that the present 
civil miscellaneous second appeals have 
been filed by the landholder. 


5. The first question that arises for con- 
sideration is whether the tenants are 
entitled to restitution within the mean- 
ing of section 144 of the Civil Procedure 
Code. That section provides that where 
and in so far as a decree or order is 
varied or reversed, the Court of. first 
instance shall, on the application of any 
party entitled to any.’ benefit by way of 
restitution or otherwise cause such resti- 
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tution to be made as will, so far as may . 


be, place the parties in the position 
which they would have occupied, but for 


such decree or order or such part thereof, - 


as has been varied or reversed, and for this 


purpose, the Court may make any orders . 


Including orders for refund of costs and 
for the. payment of interest, damages, 
compensation and mesne, profits, which 
are properly consequential on such varia- 
tion or reversal. 


6. Be it noted that section 144 does not 
in terms apply to these cases. No decree 
was really granted by the Sivaganga 
Munsif’s Court, nor was it altered or 
varied in appeal or second, appeal. ` What 
happened was, the trial of the suits 
pending in the Sivaganga Munsif’s Court 


was stayed by this High Court in certain 


writ appeal proceedings on condition 
that the tenants paid into the Sivaganga 
Munsif’s _Court,. 1/2 of the amount 
claimed by the landholder by, way of 
arrears of rent due by the tenants. I do 
not know how the High’. Court was, 
persuaded to pass this order. The subject- 
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of the Estates Abolition Act was alone 
being canvassed in the writ appeals. The 
finding on this question did not have any 
direct impact upon the claim made by the 
inamdar in the Sivaganga Munsif’s Court 
for a decree for arrears of rent. It might 
have only an indirect effect upon the 
claim made in those suits. In fact, till 
the notification was made by the Govern- 
ment on ard August, 1966, in pursuance 
of the judgment of the Supreme Court, 
the inamdar was entitled to institute 
suits against his tenants for recovery of 
arrears of rent and obtain decrees there- 
for. There was no embargo placed by 
law upon the institution -of suits by the 
inamdar for recovery of arrears of rent - 
against his tenants, even assuming that the 
village was an inam village coming within 
the ‘mischief of the Estates Abolition 
Act. n : an 


7. In these. circumstances, there was 
absolutely no room for the application of 
section 144 to the facts of this case. No 
order that, was directly passed by the 
Munsif’s Court had been set aside, varied 
or altered by the Supreme Court, In 
consequence of a declaration by the 
Supreme Court that the village was an 
inam village within the meaning of the . 


. Estates Abolition Act, the Government 


proceeded to notify the village. It was- 
-the notification by the Government that 
had the statutory effect of placing an 


_ embargo upon the suits previously filed 


matter of the .suit before.the Sivaganga 


Munsif’s Court was not before this Court 
for adjudication, except in. a remote sense; 
the validity of the finding of the Estates 
Abolition Tribunal that the village Then- 


karai was an inam, within the meaning — 


by the landlord against the tenants for 
recovery of arrears of rent. No doubt, 
after the notification, the inamdar could 
not collect any rent from his tenants even 
for the period prior to the notification, . 
because under section 55 of the Act, it is 
the manager appointed under the statute 
that would become entitled to recover 
arrears of rent and pay the same to the 
landholder after deducting therefrom the 
collection charges, jodi, peshkash, etc. 


8. In those circumstances, both the 
Courts below were wrong to hold that 
section 144 of the Civil Procedure Code 
in terms applied to the facts of this case. 
As has been held by a Division Bench of 
this Court: in Chockalingam v. Krishna! 


. section 144 embodies the cardinal Pg 


ciple of law that acts of Courts shoul 
1, LL.R. (1964) Mad. 1 


| 923: 77 LW. 233: 
ALR. (1964) Mad. 404, l 
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not be allowed to work any injury on the 
suitors and it is the clear duty of the 
Court to place the parties in the position 
which they would have occupied but for 
the erroneous order or decree which it 
had -passed. The section is not exhaus. 
tive of the powers of the Court to order 
restitution and in suitable and appropriaté 
cases, restitution’ can be and has been 


ordered in exercise of the Court’s inherent: 


jurisdiction under section 151 of the Civil 
Procedure Code. Where section 144 does 
not apply and the inherent jurisdiction 
under section 15] is invoked, the Court 


will order restitution only if the ends of’ 


justice require it, or to prevent abuse of 


the process of the Court. This is a con- ` 


sideration, which is relevant while exer- 
cising jurisdiction under section 151 of 
the Civil Procedure. Code but entirely 
irrelevant while exercising jurisdiction 
under section 144. If it is under section 
151 that restitution is to be ordered in 





the Court should order restitution, 





9. In fact, section 151 of the Civil 
Procedure Code prescribes that the Court 


shall have inherent power to make such 


orders as may be necessary for the ends of 
justice or to prevent abuse of the process 
of Court. If section 144 were to apply, 
restitution would be automatic and there 
would be no room for ejuitable consi- 
derations which would govern restitution, 
under section 151 of the Civil Procedure 
Code. 


10. Now, the question arises whether, in 
the circumstances of the case, the land- 
holder should be directed. to refund the 
amount which the tenants deposited as a 
condition-precedent to their obtaining 
stay of trial of the suits in the District 
Munsif’s Court, Sivaganga. While upon 
this question, it is necessary to refer to 
the following circumstanees ; ` 


1x. The landholder instituted suits for 
recovery of rent due from the tenants for 
the Faslis from 1364 to 1366, correspond- 
ing to the years 1954 to 1956. The land- 
holder, in the plaint, claimed half a share 
in the net produce of the lands. The 
defendants, in the printed statements 
which they filed in the several suits, 
contended that they were liable to “pay 
only 1/6 share out of the produce of the 
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fields, that they had actually tendered the 
amounts to the inamdar’s employees and, 
asked them ‘to issue receipts, but. the 
latter, ‘fearing that the issue of such 
receipts would bring them within the 
mischief of the Rent Reduction Act, 
refused to issue vouchers. The effect of 
-this plea, which is incorporated in para- 
graph 11 of the printed written statements 
of the tenants, is that they were liable to 
pay.at least 1/6 share of the gross 
produce, that they were prepared to 
tender the same to the plaintiff, but did 
not pay because the plaintiff’s men 
(inamdar’s men) refused to issue receipts 
therefor. : oe 


12. In view of these admissions of the 
tenants, the suits’ would have been dec- 
reed against them at least in respect of 
the 1/3 of the amount claimed in the 
plaint. This is probably the reason why 
in the writ appeals, the tenants agreed 
to deposit into Court 1/3 of the 
amount claimed by the inamdarin the 
suits. It would then follow that the 
amount deposited by the tenants’ into 
Court ‘represented monies which were 
admittedly due by the tenants to the 
landholder for the Faslis 1364 to 1366. 
But for the stay obtained by the tenants 
“from the High Court, the ‘landholder 
would have proceeded to prosecute his 
suits against the tenants, obtained 
decrees, and realised the ` decretal 
amountsi n execution long - before the 
date of the Supreme Court judgment. 
As I have already pointed out, the notifi- 
cation by the Government of Tamil Nadu 
was made only on erd August, 1966, _ 
that is to say, 9 years after the land- 
holder had instituted suits -against the 
tenants’ in the Sivaganga District 
Munsif’s Court. Till the date of the 
notification, there was no impediment 
in the way of the landholder recovering 
the rent due from his tenants, the 
impediment arose only after 3rd August, 
1966, the date of the notification. Even 
after the date of the' ‘notification, the 
rent arrears due by thé tenants for the: 
period from Faslis 1364 to 1366 were 
not wiped out under the Act. Pro- 
bably, the rent could only ‘be reduced 
under the Rent Reduction Act and the 
reduced rent could still be’ recovered 
by the landholder through the instru- 
mentality of the manager appointed 


II] : LAKsHMI NARAYAN KARVA 0. SATYANARAYAN KHUBCHAND (Varadarajany J.) 


under the Estates Abolition Act. Having 
regard to these circumstances, it would 


be wholly inequitable to direct the 
landholder who has withdrdwn the 
monies deposited by the tenants aiid 


who was entitled under the law to 
appropriate the same, on account of 
rentarrears, to re-deposit the same into 
Court at this distance of time. If I 
were to order restitution and allow the 
tenants to take back the amount, they 
do not stand to gain either, because 
they would have to pay back the same 
in proceedings under. the Revenue 
Recovery» Act, which- the manager 
appointed under the Estate Abolition 
Act is entitled to set in motion 
against- the tenants. It would, there- 
fore, be a wholly needless ritual to 
direct the landholder to pay these 
amounts to the tenants with the right 
hand and take back the same-from 
the tenants with the left. It will be an 
abuse of the process of the Court to do 
so and I am clear in my mind that 
the ends of justice will not be served 
by passing such an order of restitution. 


13. In the circumstances, I set aside 
the concurrent orders of the Courts 
below and dismiss the’ restitution peti- 
tions filed by the respondents in these 
four appeals. In the circumstances of 
this case, I refuse to pass any order as 
to costs. 


R.S. Order set aside. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. S. Kailasam and A. Varada- 

rajan, FF. - 

Lakshmi Narayan Karva and others 
si Appellants* 


U. 


Satyanarayan Kbkubchand Karva, 
Begum Bazaar, 14-67/3 Begum Bazaar, 
Hyderabad. ; Respondents. 


Trade and Merchandise Marks Act (XLIII 
of 1958), sections 46 and 56—*‘Agerieved 
persons” —Meaning of —Section 9 (3)—Com- 
bination mark—W hether distinctive. 





*L.P.A, No. 28 of 1970. 11th July, 1974, 


` component parts is 
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The word - “aggrieved person” occurring 
in section 56 of the Trade and Merchan- 
dise Marks Act includes a person who 
has before registration used the trade 
mark in question as also a person against 
whom an infringement action has been 
taken or threatended by the registered 
proprietor of such a trade mark. [Para. 5] 


In judging whether a combination mark 
is distinctive or not it is wrong to dissect 
the mark and show that each of its 
not distinctive in 
itself and then as a result of this process 
to conclude that the mark as a whole 
is not distinctive. [Para. 8] 


The appellants Trade Mark, “SALAM- 
MONIACG”? appearing in between two 
devices of a crescent and a star with 
the letters “RLK’’, considered as a whole, 
is distinctive and it is wrong to dissect 
.the mark and show that each of its 
component parts is not distinctive in 
itself, and as a result .of that process to 
conclude that the mark is wholly not 
distinctive, [Para. 9] 


Cases referred to :— 


National Bell Company v. Metal Goods Manu- 

Sacturing Company, (1970) 2 S. C. J. 657 : 
(1971) 1 S. ©. R. 70: A. I. R. 1971 S. C. 
898, at page Y04; Electrical Protection 
Company (Proprietary) Limited’s application, 
((1967) R. P. ©. 26!). In re. 
Christiansen’s Trade Mark, 3 R.P. O. 54. 
In the matter of an application by the 
Diamond T Motar Gar Gompany to Register 
a Trade Mark, 38 R.P.G. 373. 


Appeal under Clause 15 of the Letters 


Patent against the Order of the 
Honourable Mr. Justice Maharajan 
dated 6th February, 1970 and made 


in A.A. O. No. 151 of 1969 preferred 
to the High Court against the order of 
the Assistant Registrar of Trade Marks 
Madras, dated 9th April, 1469 and made 
in the matter of Trade Mark No. 217448 
(Rectification No. M.A.S. 1€3): 


B. T. Seshadri, for Appellants. 


A. L. Somayajee, for Aiyar and Dolia 
and S. P. L. Palaniappan, for Respondents. 


The Judgment of the 


Court was 
delivered by 


` Varadarajan, F.—This Letters Patent Ap- 


peal is directed against the judgment of 


\ 


Be 


Maharajan, J., in C.M.A. No. 151 of 
i¥6¥, which was filed by the appellants 
against the order of the Assistant Regis- 
trar of Trade Marks, Madras, in an 
application filed by the respondents 
under sections 46 and 56 of the Trade 
and Merchandise Marks Act, 1958, in 
the matter of the appellants’ trade mark 
No. 217448. The Assistant Registrar 
allowed the respondents’ application for 
rectification of the Register of Trade 
Marks by expunging the appellants’ 


` trade mark. The appellants are a part- ` 


nership firm carrying on business under 
the name and style of Ramachandra 
Lakshminarayanan Karva at Begum 
Bazaar, Hyderabad, Andhra Pradesh, in 
certain commodities including chloride 
used for industrial purposes. The respon- 
dents also are a partnership firm carrying 
on business at Begum Bazaar, Hyderabad 
in ammonium chloride. The appellants’ 
trade mark consists of the word “SALAM- 
MONIAG” appearing in between two 
devices of a crescent and a star with the 
letters ° RLK” appearing within each 
device of the crescent, and it has been 
registered in respect’ of ammonium 
chloride used for industrial purposes. 
The respondents’ trade mark consists of 
a label eontaining a device of two stars 
and crescent with the letters “KSI” 
within the crescent device and the 
expression “AMCLO” in between the two 
devices. The- appellants applied. for 
-registration of their trade mark in Part 
A of the Register of Trade. Marks on 
30th August, 1963, on the allegation 
that the trade mark was first adopted or 
invented by their concern’in the year 
1956 for use in ammonium chloride 
(Navasagar) business and that it had 
been in use continuously from 1956 ex- 
clusively and without any interference 
or interruption from any quarter what- 
soever. ‘They also alleged in the appli- 
cation for registration that ammonium 
chloride worth several lakhs had been 
sold under the said trade mark and that 
the trade mark had become very popu- 
lar and deserved protection of ‘law. 
After examination of the application, 
the Assistant . Registrar informed the 
appellants inter alia that the letters 
“RLK” appearing on the mark were 
not considered frima facie distinctive and 
were not registerable in Part A of the 
- Register except upon evidence of distinct- 
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iveness under ‘section 9 of the. Act, 
that the word “SALAMMONIAC” consti- 
tuting the leading feature of the trade 
mark was purely descriptive of the goods 
and was not distinctive within the mean- 
ing of section 9 of the Act and that the 
mark conflicted with certain trade 
marks, the particulars of which were 
furnished to the appellants, ‘Thereupon, 
the appellants disclaimed the right, to 
the exclusive use of the device of a 
crescent and star and the expression 
“SALAMMONIAG” and the trade mark 
was accepted for registration by the order 
of the Assistant Registrar on 9th March, 
1964, and the application as accepted 
for registration was advertised in the 
Trade Marks Journal dated ist June, 
1964. Subsequently, the appellants 
instituted O. S. No. 13 of 1666 in the 
City Civil Court, Hyderabad at 
Secunderabad, for an injunction restrain- 
ing the respondents from ever manu- 
facturing or selling ammonium chloride 
or Navasagar with the respondents’ 
trade mark impressed thereon. They 


have alleged in paragraph 12 of the 


plaint in that suit that they have suffer- 
ed very much on account-of the respon- 
dents introducing. the goods under an 


‘imitation of their trade mark and that 


the continued use of the trade mark by 
the respondents would cause to the 
appellants incalculable and irreparable 
injury which cannot be adequately com- 
pensated by money. The respondents 
contended in their written statement in 
that suit that it was the appellants that 
tried to injure them out of malice and 
jealousy by using their trade mark. It . 
is only after the institution of that suit 
the respondents filed their application 


- before the Assistant Registrar of Trade ~ 


Marks, Madras, under sections 46 and 
56 of the Act for the rectification of the 
register of trade marks by expunging 
the appllants’. trade mark. Their alle- 
gation in their application was that for 


the purpose of distinguishing their goods 
.from those of other manufacturers, they 
. have been using several trade marks, one 
.of them being a lable containing devices 


stars and crescent within the 
“KCI” within the crescent 
device and the expression “ AMCLO ” 
in between the two devices. They 
claimed to have been using this trade 
mark on their ammonium chloride since 


of two 
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:1961. ‘They alleged that being‘in. the 
same trade 'as the one carried on by the 
‘appellants ‘they. are “likely 'to be emba- 
‘rassed or hurt by the registered trade 
mark of the appellants,.who are ‘also 
threatening them with” legal action, and 
they are, therefore; persons aggrieved. 
they contended that the user claimed: by 
the: appellants ‘was false -to their know- 
ledge and, therefore, the registration of 
the ‘trade’ mark of the appellants ‘was 
‘obtained” by ‘misleading the Registrar 
‘and the entry was’ made in’ the register 
without ' sufficient cause and it was 
-wrongly ‘remaining on the - register: 
‘Their case’ was that on the date on 
which the appellants made. their appli: 
cation ‘for registration’ of their trade 
‘mark:their mark had not been used at 
-all and ‘registration: was obtained ‘by 
false statements regarding’ user. They 
‘further contended: that there was no 
bona fide intention on: the part of the 
appellants to use’ the trade mark: in 
‘respect of ammonium chloride for indus- 
‘trial: purpose, that the appellants’ trade 
‘mark was not distinctive and not capable 
of distinguishing the goods of the appel- 
‘lants and that registration was,: therefore, 
barred by sectiom9 of the “Act. They 
‘alleged contravention of the’ provisions of 
section 18 of the Act and prayed that the 
‘entry: rélating: to the appellants’ trade 
‘mark should be expugned under sec- 
tion’56 of the Act. mi i 
a. The appellants “opposed the applica- 
‘tion before the Assistant Registrar contend- 
ing that the respondents had not ‘been 
‘using their trade mark from 1961, whereas 
‘they were -exclusively;' ‘extensively and 
continuously using their own trade’ mark 
from 1956 without any interferenee from 
_ any quarters. . They ‘denied “that the 
‘respondents were persons'-aggrieved ' and 
contended that they filed: the: application 
before the Assistant Registrar’ only to 
nullify the action taken by the ‘appellants 
against them in the suit filed inthe City 


Civil Gourt, Hyderabad at Secunderabad. ` 


‘ They denied ‘that ithey -had no -bona 
fide intention . touse ‘the trade mark for 
ammonium '. chloride for industrial 
‘ purposes and -contended that their trade 
mark was ‘registered after 
- regarding distinctiveness was produced 
and that secticn 9 of the Act does not 
: therefore, apply. ‘They denied‘the allegae« 


tion. that the entry regarding the trade 
mark was made without sufficient cause 
and contended that the respondents are 
not entitled to invoke the ‘provisions of 
section 56- of the’ Act. : 


3. The Assistant | Registrar found 
that the respondents are persons aggrie- 
ved having regard to the fact that they 
are also in the same trade as the appel- 
lants and they have alleged that they are 
likely to be embarassed or hurt by the 
existence of the appéllants’ trade mark 
on the register and also’ that the appel- 
lants have been threatening them with 
legal, action. The Assistant Registrar 
considered the yearwar sales figures pro- 
duced by the appellants for the goods sold 
under their trade mark and also under a 
number of other trade marks applied for 
registration by the appellants and expres- 
sed the opinion that it is neither possible 
nor proper to apportion any part of the 
sales turnover figures to the appellants’ 


trade mark in question and held that the ` 


user Claimed by the appellants in respect 
of their trade’ mark from 1¥56 had not 
been made out. He expressed the further 
opinion that even if the sales figures pro- 
duced by'the appellants ‘relate only to the 
goods sold: under. the trade mark in 


‘question, they are not sufficient to esta- 


blish the distinctive character of the trade 
mark. He noticed that the appellants’ 
trade mark consists of a device, a collec- 
‘tion of three letters and a word and that 
the word and the device have been’ dis- 


Claimed by'the appellants pecause they 


cannot qualify for registration since they 
are matters that are non- distinctive, and 
observed that if the trade mark - of the 
appellants were to qualify for registration 
in that background; it'can only be because 
of the three letters “RLK’’ present in it 
and that having regard to the turnover ‘of 


“Rs.11;000 in 1956 and Rs: 29,C0) in 1963, 


- It'was not possible to hold ‘that the letters 
VERLE” has been ‘so extensively used as to 


have’ *béen'.accepted by the public and 
trade as: a trade mark ‘of the appellants, 


' In that view he held -that the appellants’ 


eviderice , 


trade mark was registéred without suffi- 
cient proof of its having - become distinc- 
tive of the goods of the appellants and 
accordingly it was] registered without 


‘sufficient cause ‘and was wrongly remain- 


ing in the register and should be remo- 
ved from the register. At-the hearing before 


the Assistant Registrar it appears to, have 
been submitted on behalf of the appel- 
lants that even if the trade mark of the 
appellants was found to be unsuitable for 
registration in Part A of the register, the 
Registrar had a discretion to transfer the 
mark to Part B of the register without 
removing it altogether from the register. 
The Assistant Registrar declined to exer- 
cise the discretionon the ground that 
such a course was possible only if the 
Registrar is satisfied that the mark was 
not adopted to distinguish, but was 
capable of distinguishing and that in the 
present case having regard to the nature 
of.the trade mark andthe absence of 
evidence to prove its capability to distin- 
guish the goods of the appellants, it was 
not possible to hold that the mark was 
capable of distinguishing and could not, 
therefore, be transferred to Part B of the 
register. Thus, the Assistant Registrar 
allowed the respondents’ application as 
paryed for and declined to transfer the 
appellants’ trade mark to at least Part B 
from Part A of the register. The appel- 
lants filed C.M.A. No.151 of 1969 against 
that order.’ 


4. Referring to the three letters “RLK.” 
occurring in the appellants’ mark in 
between the crescents and the stars, 
Maharajan, J., has observed in his judg- 
ment that there is nothing inherently 
distinctive about any of these three 
letters of the English alphabet, and that 
there is nothing distinctive about the 
manner in which these letters have been 
placed in the trade mark. He expressed 
the view that the registration of these 
letters would certainly have the effect 
of improperly interfering with the rights 
of existing or future firms having the 
initials “RLK” to attach the initials 
of their firm name to their goods. The 
learned Judge thought that a trade mark 
consisting of a letter or letters is a weak 
trade mark and to be entitled to regis- 
_ tration it should have enjoyed wide and 
extensive circulation to such an extent 
that to all persons concerned in that 
particular trade, the letter or letters 
should have become indicative of the 
manufacturer and the persons using the 
trade mark. Discussing the evidence 
regarding the user of the trade mark of 
the appellants, the learned Judge found 


that the mark must have béen used after - 


ha 
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August 1962, that is to say, for about 
just one year before the appellants made 
their application for registration of the 
same on 30th August, 1963. and observed 
that there is little evidence to show that 
during this short period the goods 
produced by the appellants had become 
associated in the pubic mind. with the 
letters “RLK’’. Thus, .he agreed ‘with 
the Assistant Registrar and held. that 
the letters. “RLE? . are registerable 
neither in Part A of the register ‘as an 
inherently distinctive mark nor in Part B 
of the register as being inherently 
capable of distinguishing or by reason 
of the use of the trade mark or 
of any other circumstances it.is_ so 
adapted to distinguish. Having regard - 
to the fact that the appellents had filed 

O.S. No.13 of 1966 in the City Civil Court, 
Hyderabad at Secunderabad, for injunc- 
tion against the respondents, and. to. the 
contentions of the parties, name'y, the 
appellants complaining in paragraph 12 
of the p'aint in that suit that they. have 
suffered very much on account of the 
respondents introd: cing the goods under 
an imitation of their trade mark and the 
continued use of the trade mark by the 
respondents would cause. inca'culab!e 
and irreparable injury to them, and 
the respondents contending that it is the 
-avpel'ants that tried to injure them; out 
of malice and jealousy by using. their 
trade mark, the respondents were persons 
aggrieved. In this view, the learned 
Judge held that the registration of the 


-appellant’s trade mark was without 


suffcient cause and- the . entry 
wrongly remained in the register and 
dismissed the appeal with costs. Hence 
this letters patent appeal, ` o 
5. Section 56 (1) of the Trade and 
Merchandise Marks Act, 1958, provides 
for application being made in the pres~ 
cribed manner to a High Court or to 
the Registrar by any person aggrieved 
for cance’ling or varying the registration 
of a trade mark on .the ground of any 
contravention, or fai‘ure to observe a 
condition entered on the register in 
re'ation thereto. Sub-section (2) of 
that section provides for any person 
aggrieved by the absence or omission 
from the register of any entry, 
or by any entry made jin the 
register without sufficient cause, or by 


ii 


any. entry wrong’y remaining on the 
Register, to apply in their prescribed 
manner to. a High Court or to the 
Registrar, for making, expunging or 
varying the entry as it or he may think 
fit. The respondents are a firm carry- 
ing on business inter alia in ammonium 
chloride, which is also put in the market 
by the appellants. The parties are, 
therefore, rival traders in ammonium 
chloride, The appellants have instituted 
O. S. No. 13 of 1966 in the City Civil 
Court, Hyderabad at Secunderabad, 
against the respondents for an injunction 
restraining them from ever manufactur- 
ing or selling ammonium chloride with 
the respondents’ trade mark mentioned 
above, ‘The Supreme Court has observed 
in National Bell Company v. Metal Goods 
Manufacturing Compay? 


“The expression “ aggrieved person” 
has received liberal construction from 
the Courts and includes a person who 
has, before registration, used the trade 
mark in question as a'so a person 
against whom an infringement action 
is taken or threatened by the registered 
proprietor of such a trade mark.” 


The respondents being rival traders 
against whom the appellants have taken 
an infringement action would -be 
aggrieved persons entit’ed to file an 
application under section 56 of the Act, 
Therefore, we agree with the learned 
Judge and find that they are persons 
aggrieved. - 


6. Sub-sections (1) and (2) of section 9 
of the Act lay down the requisites for 
registration of trade marks in Parts A 
and B of the register. They read:— 


“ (1) A trade mark shall not be regis- 

tered in Part A of the register unless it 

contains or consists of at least one of 
the following essential Particulars, 
namely :— 

(2) the name of a company, individual 
or firm represented in a special or 
particular manner; 

(6) the signature of the applicant for 
registration or some predecessor in 
his business; 


(c) one or more invented words; 
3 

1. (1970) 2 8.C.J. 667: (1971) t S.CG.R. 70: 
A.LR, 1971 S.C. 898, p. 904,. ' 
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(d) one or more words having no direct 
: reference to the character or qua- 
lity of the goods and not being, 
according to its ordinary signifi- 
cation, a geographical name or a 
surname or a personal name or 
any common abbreviation thereof 
or the name of a sect, caste or 
tribe in India; i 
(e) any other distinctive mark, 


(2) A name, signature or word, other 
than such as fall within the descrip- 
tions in clauses (a), (b), (¢) and (d) of 
sub section (1) shall not be registrable 
in Part A of the register except upon 
evidence of its distinctiveness.” 


Sub-section (3) of section 9 says that the 
expression “distinctive” in relation to the 
goods in respect of which a trade mark is 
Proposed to registered, means adopted 
to distinguish be goods with which ‘the 
proprietor of the trade mark is or 
may be connected in the course of 
trade from goods in the case of which 
no such connection subsists either 
generally or, where the trade mark is 
proposed to be registered subject to 
limitations, in relation to use within the 
extent of the registration, Sub section (4) 
says that a trade mark shall not be regis- 
tered in Part B of the register unless the 
trade mark in relation to the goods in 
respect of which it is proposed to be 
registered is distinctive, or is not distinc- 
tive but is capable of distinguishing goods 
with which the proprietor of a trade mark 
is or may be connected in the course of 
trade from goods in the case of which 
no such connection subsists, either gene- 
rally, or, where the trade mark is 
penne to be registered subject to 
imitations, in relation to use within 
the extent of the registration. Sub- 
section (6) of the section confers a dis- 
cretion on the Registrar subject to the 
other provisions of section 9 to transfer 
a trade mark in respect of any goods, 
registered under Part A of the register 
to Part B and vice versa in the name of 
of the same proprietor of the same trade 
mark or any part or parts thereof. 
Section 18 (4) of the Act enables the 
Registrar, subject to the provisions of 
of the Act, to refuse an application for 
registration of a trade mark or to accept 
it absolutely or subject to such amend- 
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ments, modiications, conditions or :imita-_ 
tions if any as he may think fit. Sec- 


tion 28 of the Act mentions the right ' 


conferred by registration of a trade mark 
in Part A or Part Bof the register. 
- Under section 29 (2) of the Act, in an 
action for infringement of a trade mark 
registered in Part B of the register an 
injunction or other relief „shali not be 
granted to the plaintiff if the defen- 
dant establishes to the satisfaction of the 
Court that the use of the mark of which 
the plaintiff complains is not likely to 
deceive or cause confusion or to be taken 
as indicating a connection in the course 
of trade between the goods in respect of 
which the trade mark is registered and 
some person having the right, either as 
registered proprietor or as registered user, 
to use the trade mark. . ‘ 


4. As we mentioned earlier, on the 
insistence of the Assistant Registrar of 
Trade Marks before registration of the 
appellants’ trade mark, the appellants 
disclaimed the right to exclusive use of 
the devices of crescent and star with the 
expression. “SALAMMONIAC’ and it was 
only thereafter their application was 
accepted by the Assistant Registrar by 
order dated 9th March, 1964 and the 
application as accepted for registration 
was -advertised in- the Trade Marks 


Journal on Ist June 1964, Having regard. 


to the said disclaimer both the 
Assistant Registrar. in- -his order 
on the respondents application for rectifi- 
cation of the register by expunging the 
appellants’ trade mark, and Maharajan, 
J., in the judgment in C.M.A. No. 151 of 


1969 thought that the on’y marks which . 


are left are-the three letters “RLE” 
presenting the initials of the pro; rietors 
of the business. The Assistant Registrar, 
while .allowing the respondents’ applica- 
tion has observed that it is not possible for 
him to come to the conclusion that the 
letters “RLK’’ have-been so ` extensivly 
used as to «have been - accepted 
by the puplic and trade as a- trade 
mark of the registered. proprietor. The 
learned Judge has observed in his judg 
ment that to register these three letters 
would. certainly have the effect of 


interfering with the rights of the e ‘isting ` 


or future firms having the initials ““RLK”’ 
to attach the initials of their firm name 
to their goods.. . 
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8. In re Ghristiansen’s Trade Mark 1,` at 
page 62 it is observed: s 


“There must be a distinction between 
two labels unless they are identical, 
and the Act of Parliament has said that, 
although, there is a distinction, that. is, 
- in other’ words, although they are . not 
identical, yet if that distinction is so 
small that, notwithstanding ‘it, the 
whole thing is so like the other that it 
might.deceive, although it is not the 
‘ game.as_ the other, it ought not to 
‘stand on the register.”’ í 


Therefore, the mark must be considered 
as a- whole. The appellants’ trade 
mark consists of the word “SALAM- 
MONIAC” appearing in betwean two 
devices. of crescent and star with -the 
letters “RLK” appearing within each 
device of the crescent and not _the'letters 
“RLK” alone. In the matter of an applica- 
tion by the Diamond T Motor. Car 
Company to Register .a Trade Mark? it is 
observed at page 380: | as 


“i. in order to ascertain’ whether 
the applicants’ trade mark is a regis- 
trable trade mark,‘ the sole question to 
be determined is whether it is adapted 
to. distinguish .the . vehicles .of the 
.. applicants from those of other manu- 
- facturers, and in ‘determining ` this- 
- question it is,..in my judgment, 
immaterial to consider whether. any 
of its component parts aare not regis- 
trable by themselves under paragraphs 
(1) to (4) (of section 9). _ . 


` Now it has often been said that it is 
“wrong, in judging whether a combina- 
` tion mark is distinctive or not, to 

dissect the mark, and to show -that 
- each of its component parts is not 
. distinctive in itself, and then, as the 
` result of this process to conclude that 
. the mark asa whole is not distinc- 

tive. E 


' in order to determine 


whether a mark is, so adapted, 
it must be considered apart from the 
effects of registration, What has to 
be ascertained is whether the mark 
itself, if used as a trade mark, is likely 
to become actually distinctive of the 





3. 3 R.P.G. 54. 
2. 38 R. P. Q. 373. 
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goods of the person so using it; this 
must largely depend upon whether 
-other traders are likely, in the 
ordinary course of business and 
without any improper motive, to 
desire to use the mark, or. one 
resembling it, vpon or in connection 
with their own goods.’ 


This decision - makes it clear that in 
judging whether a combination mark is 
distinctive or not it is wrong to dissect 
the mark and show that each of its 
component parts is not distinctive in 
itself and then asa result of this process 
to conclude that the mark as a whole is 
not distinctive. Yet this is exactly 
what has been done not on'y by the 
Assistant Registrar but also by 
Maharajan, J., In Electrical Protection 
Company (Proprietary) Limited’s Application! 
where the Registrar has been directed to 
proceed with the application for registra- 
tion in Part B of a trade mark consisting 
of the letters “EPC” written across five 
concertric circles, it is observed at 
page 264:— 

“The capability of distinguishing, 
however, may well be increased as the 
detail of the mark increases. I would 
say that in the present case the mark Is 
primarily a visual mark and has strong 
and original characteristics, The circles 
are an inte -ral part of. the design and 
the blocked-in elements, although identi- 
fiable as representing the letters “EPO”, 
particularly if one is aware of the 
initials of the app'icant’s corporate name, 
are quite fanciful in character, looking 
more iike an arrangement of bent tubes 
than any known fount of type. It is 
for these reasons that I find it difficult 
to say that the mark is not at least 
capable of disinguishing the applicant’s 
goods even’on the assumption that it 
has to take its place among various uses 
of the initials “EPO ?’ by other persons 
in the same line of business. I consider 
that is the right conc'usion and that it 
does not conflict with any rule laid 
down in the cited cases.” 


9. We are, therefore, of opinion that 
the appellants’ trade mark, considered 
as a whole, is distinctive and that it 
is wrong to dissect the mark and show 


1, (1967) R.P.G, 261. 
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that -each of its component parts is 
not distinctive in itself, and as a result 
of that process to conclude that the 
mark is ‘wholly not distinctive. Even 
if the appellants’ mark is not distinc- 
tive now, in our opinion, the mark, 
which has been found to be used from 
August 1962, if used as a trade mark, is 
likely to become. actually distinctive of 
the goods of the appellants, having 
regard to the fact that there is nothing 
to show that other traders are likely in 
the course of business and without any 
improper motive, to ‘desire to use the 
mark, or one resembling it, upon or in 
connection with their own goods. There- 
fore, we hold that the respondens are 
not entitled to have rectification of the 
register by expunging the appellants’ 
trade mark and that what should be done 
under the circumstances, is to transfer 
the appellants’ trade mark from Part A 
to Part Bas was requested on behalf 
of the appellants at the hearing before 
the Assistant Registrar of Trade Marks in 
the respondents’ application. The appeal 
is accordingly allowed with costs and 
the judgment of Maharajan, J., is set 
aside. The Assistant Registrar of Trade 
Marks is directed to transfer the appel- 
lant? trade mark from Part A to 
Part B of the register. The notice 
required by section 56(5) of the Act 
will go to the Assistant Registrar in the 
prescribed manner for rectification of 
the register in accordance with this 
judgment. i 


R.S. Appeal allowed. 


m 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. S. Venkataraman and S. 
Maharajan, FF. i . 


Balan alias Balusami Mudali and 
> Accused” 


others 


(A) Criminal Procedure Code (V of 1898), 
section 164—Statements made under—Eviden- 
tiary value of. 


Statements under section 164, Criminal 
Procedure Code, are not substantive evi- 
dence and they could only be used to 
corroborate the witnesses if they them- 
selves gave direct evidence in the commit- 
tal Court, that would have been marked 
as substantive evidence under section 
288, Criminal Procedure: Code, In the. 
absence of substantive evidence of the 
witnesses, whether directly given in the 
Court of session or given in the committal, 
Court and marked under section 288, 
Criminal Procedure Code, the mere state- 
ments of those witnesses under section 164, 
Criminal Procedure Code cannot be 
substantive evidence and cannot be used 
in any manner to corroborate a retracted’ 
confession. i [Para. 9.] 


(B) Evidence Act (I of 1872), section 24— 
Retracted confession—When may be relied 
upon. ‘ 


A retracted confession cannot be relied 
- on unless it is corroborated. The stand- 
ard 
case of a retracted confession is not so 
high as that required in the case of the 
. testimony of an accomplice. 


[Paras. 11 and 12.] 


Cases referred to :— 


State of Delhi v. Shri Ram Lohia, A.1.R. 1960 
S.C. 490 ; Balbir Singh v.-State of Punjab, 
A.LR. 1957 S.C. 216; Kumaraswami 
Naicker, In re., (1963) 1 M.L.J. 330; 
Haricharan Kurmi v. State of Bihar, (1964) 
6 S.G.R. 623: (1964) 2 S.C.J. 454: 


(1964) M.L.J. (Crl.) 535: ALR. 1964 
S.C. 1184. 


Trial referred by the Sessions Judge of the 


Court of Session of the Salem Division at - 


* R.T, No. 75 of 1972. 
` l 7th November, 1972, 
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Salem for confirmation of the sentence of 
death passed upon each of the said 
prisoners in Case No. 65 of the Calendar 
for 1972 on 30th August, 1972. 


“N. T. Vanamamalai for V. Gopinath 


and K. S. Rajagopalan, G. Krishnan, R. 
Rajaram, for Accused. 


Mrs. Sheela Rajendran, for Public Prosecutor; 
for State. 


The Judgment of the Court was delivered 
by 

Venkataraman, J.—Three persons were 
tried by the learned Sessions Judge of 
Salem in connection with the murder of 
one Palani Chetti. The first accused has 
been convicted of the offence under section 
302, Indian Penal Code, for causing the 
death of Palani Chetti by squeezing his 
testicles on 23rd February, 1972. The 
secorid accused has been convicted under 
section 109 and section 302, Indian Penal 
Code, for abetting the offence of murder 
by pushing the said Palani Chetti on the 
ground and by catching hold of the legs 
of Palani Chetti to enable the first accused 
to squeeze his testicles. The third accus- 
ed has been similarly convicted of the 
offence under section 109 and section 302, 
Indian Penal Code of abetting: the 
murder, by catching hold of the hands of 
Palani Chetti when A-1 squeezed his 
testicles. All the three have also been 
convicted under section 201, Indian 
Penal Code. They have been sentenced 
to death, subject to confirmation by this 
Court for the major offence under section 
302 or section 109- and section 302, 
Indian Penal Code and to rigorous 
imprisonment for two years, each for the 
offence under section 202, Indian Penal 
Code. 


2. Palani Chetti used to purchase fried 
gram from P.W. 2 (Raman alias Rama- 
swami) and sell it in shandies, in particular 
at Tiruchengode. P.W.: 1, Sellammal, 
was the concubine of Palani Chetti. 
She says that Palani Chetti left the house 
on the morning of Tuesday, 22nd 
February, 1972 and did not return. home 
thereafter. i 


3. On Tuesday, 22nd February, 1972, 
P.W. 2 found Palani Chetti under the 
influence of drink when he was selling the 
fried gram at Tiruchengode. .P,W. 2 
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advised Palani Chetti not to do business 
after drinking arrack. 


4- The prosecution case is that on 
Wednesday, 23rd February, 1972, Palani 
Chetti, the three accused, witness Muk- 
kuni alias Murugesan (P.W. 5) and witness 
Balavannan (P.W. 3) played cards trom 
morning till 6 p.m. Palani Chetti won 
the game. P.W. 3 went away to his 
house. The rest went away to a toddy- 
shop. They all drank toddy. The accus- 
ed and P.W. 5 asked Palani Chetti to 
pay for the toddy (evidently because he 
had won the game). But he declined. 
After taking toddy, they played cards 
again. At that stage, accused 1 and 2 
beat Palani Chetti with hands and he 
fell down. The third accused caught 
hold of his hands ; the second accused held 
his legs ; the first accused squeezed his 
testicles. Palani Chetti cried that he 
was dying. In fact he died. The second 
accused took the dhoti of Palani Chetti, 
tore it and tied it around the neck of the 
dead man. He went up a building, and 
A-1, A-3 and P.W. 5 lifted the body and 
hung it. The dhoti gave way. There- 
after they hung the corpse from a tree. 


5e On 24th February, 1972, the village 


Headman, P.W. 11, got information that 
the corpse of a male was hanging in a 
tree in the shandipet. He went to the 
spot and saw the body of Palani Chetti 
hanging from the tree. He sent his usual 
report to the Police. The Police came 
on the scene and held the inquest. The 
post-mortem examination was conducted 
by the doctor, P.W. 8. She found that 
death was due to squeezing of the testicles 
and the contributory cause was asphyxia. 
The hyoid bone, however,was not broken, 


6. The accused are alleged to have been 
absconding. P.W, 13, the Inspector of 
Police, arrested accused 2 and 3 on 24th 
March, 1972 and the first accused on 29th 
March, 1972. He sent a requisition to 
the Magistrate to record the confessional 
statement of the first accused. The first 
accused was produced before the Sub- 
Magistrate, P.W. 9 at 1-45 p.m. on Ist 
April, 1972. P.W. 9 took the usual pre- 
cautions, gave him the usual warnin 

and gave him time for reflection till 3rd 
April, 1972. He repeated the prescribed 
questions and on being satisfied that the 
first accused was going to give a volun- 
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tary statement, recorded the statement, 
Exhibit P-8. . 


7. In Exhibit P-8, the first accused 
refers to their playing cards together and 
going to the toddy-shop and to the deceas- 
ed declining to pay the money for the 
drinks. He proceeds : 


“We were all drunk. Rajamanickam 
(A-2) pushed Palani Chetti down and 
caught- hold of his throat. Palani 
Chetti cried out “ Ayyoh ”. I squeez- 
ed his testicles. The others were by 
the side. Because I squeezed his 
testicles,Palani Chetti breathed his last. 
Rajamanickam (A-2) untied his (de- 
ceased’s) dhoti, tore it and wound it 
round the neck and got up a tiled 
house. We lifted the body and hung it. 
But the dhoti gave way. Hence we 
took the corpse to a neighbouring tree 
and tied it up there. It was about 
9 o’clock in the night.” 


8. Accused 1 retracted his confession 
both in the committal Court and in the 
Court of Session and said that he made it 
because of police pressure. The three 
accused denied participation in the 
occurrence. They did not adduce any 
evidence. 


9. Besides the confession, Exhibit’ P-8, 
the prosecution sought to rely on the 
evidence of P.Ws. 3, 5, 6 and 7. In 
particular, according to them, P.Ws. 5, 6 
and 7 were actual witnesses to the murder. 
But, unfortunately for the prosecution, 
they turned hostile even in the committal 
Court, and even in the Sessions Court 
they were hostile to the prosecution. 
Because they were hostile to the prosecu- 
tion even in the committal Court, their 
depositions in the committal Court were 
not marked under section 288, Criminal 
Procedure Code, at the trial, because it 
would have served no purpose. P.W. 3, 
also turned hostile to the prosecution at 
the trial, and his statement in the com- 
mittal Court was not marked under sec- 
tion 288, Criminal Procedure Code, as 
even that was virtually hostile to the 
prosecution. However, all these persons, 
P.Ws. 3, 5, 6 and 7, had given statements 
under section 164, Criminal Procedure 
Code, supporting the prosecution. The 
learned Sessions Judge has relied upon 
these statements under section 164, Cri- 
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minal Procedure Code, as corroborating 
the retracted confession. In this, he is 
clearly wrong, because statements under 
section 164, Criminal Procedure Code, 
are not substantive evidence and they 
could only be used to corroborate the 
witnesses if they themselves gave direct 
evidence- in the committal Court, that 
would have been marked as substantive 
evidence under section 288, Criminal 
Procedure Code. In the absence of 
substantive evidence of the witnesses, 
whether directly given in the Court of 
Session or given in the committal Court 
and marked under section 288, Criminal 
Procedure Code, the m re statements 
of those witnesses under section 164, 
Criminal Procedure Code, cannot be 
substantive evidence and cannot’ be used 
in any manner to corroborate the retract- 


ed confession, Exhibit P-8. The posi- 


tion is well settled. It is enough to refer 
to the decision of their Lordships of the 
Supreme Court in State of Delhi v. Shri 
Ram Lohia!, where their Lordships says 
that statements recorded under section 
164, Criminal Procedure Code, are not 
substantive evidence ina case and cannot 
‘be made-use of except to corroborate or 
contradict the witness. ~ 


` 


to. Since the judgment of the learned 
Sessions Judge is vitiated by a fundamen- 
tal error, we have had to examine the 
evidence ourselves with. greater care. 
So far as the confession of the first accused 
is concerned, we find one circumstance 
which throws doubt ori its being volun- 
tary. We refer to the circumstance that 
according ‘to the evidence of P.Ws. 1 and 
3, the first accused as well as accused 2 and 
- 3 were kept in the Police Station even 
from Friday, following the occurrence, 
that is to say, even from 25th February, 
1972, which means a month before the 
dates of their ‘alleged arrest, according 
to P.W. 13. If the confession was record- 
ed after detention of the first accused in 
the custody of the Police for more than ‘a 
month, obviously it cannot be safely said 
that it ‘was ‘voluntary’. Incidentally 
we have to point out that the learned 
Magistrate P.W. 9 should have recorded 
the questions put to the accused and’ his 
answers in view of sections 164 and 364, 
Criminal Procedure Code, and rule 74 


1, ALR, 1960 S,G, 499. 
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of the Criminal Rules of Practice. He 
only narrated what happened. 


1x. Even assuming for the sake of argu- 
ment, that it was voluntary, still, accord- 
ing to the decisions of the highest Court, 
corroboration would be necessary, since 
it has been retracted. ` It is sufficient to 
refer to the decision of the Supreme Court’ 
in Subramania Goundan v. The State of 
Madras}, where their Lordships point 
out: NS 


“ But the view taken by this Court on 
more occasions than one is that as a 
matter of prudence and caution which 
has sanctioned itself into a rule of law, 
a retracted confession cannot be made 
solely the basis of conviction unless the 
same is corroborated—one of the latest 
„cases being. Balbir Singh v. State `of 
Punjab, 2.” 


Their Lordships proceed to` observe : 


. “ But it does not necessarily mean that 
each and every circumstances mentioned 
in the confession regarding the com- 


` _ plicity.of the accused must be separately 


and independently corroborated, nor is 
it essential that the corroboration must 
come from facts and circumstances dis- 
covered after thè confession was made. 
It would be sufficient, in our opinion, 
that the general trend of the ‘confession 
is substantiated by some evidence which 
would tally with what is contained in 
the confession.” , . 


12. Their Lordships point out that the 
standard of corroboration required in the 
case of a retracted’ confession is not so 
high as that required in the case of the 
testimony of an ‘accomplice. In that 
particular case, their Lordships found 
that the confession was true.and genuine 
and: it was further .corroborated ,by the 
presence of hunian blood on material 
objects Nos. 10, 11 and 12 which were 
recovered’ from the possession of the 
accused. 


13. In this particular case, we have 
seen that the principal witnesses, P.Ws. 5, 
6 and 7, who were put forward as eye- 
witnesses to the occurrence, did not sup- 
port the prosecution. Even if P.W. 3 
had given evidence, as was expected by 





1. 1958 S.C.R. 428, ay 
2, ALR, 1957 S.G, 216, 
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the prosecution, and had not turned hos- 
tile, it would have only meant that the 
accused and the deceased were together 


sometime before the occurrence and would 
not have carried matters further. 


I4. The learned’ Sessions Judge has 
referred to the evidence of P.W. 4 in the 
committal Court that he found the 
deceased in the company of the accused 
and P.W. 5 in the toddy-shop on the date 
of occurrence at about 6 p. m. that they 
took toddy, that the accused and P.W. 5 
demanded money from the deceased for 
paying for the toddy, but that the deceased 
refused to pay and so there was a quarrel 


amongst them and that he (P.W. 4) after. 


witnessing this quarrel, left for his house. 
We may at once observe that the evi- 
dence of P.W. 4 in the committal Court 
was not brought on record under section 
288, Criminal Procedure Code, at all. 
Actually a sentence of his evidence in the 
committal Court was brought on record 
as Exhibit D-4 by the defence to contra- 
dict him. Hence, legally, it was not per- 
missible for the learned Sessions Judge to 
rely on any other portion of the evidence 
of P.W. 4 given in the committal Court 
(see Kumaraswami Naicker, In re.1). It may 
further be observed that even if it was 
permissible to look into that evidence, it 
would not have carried matters far, 
because, it did not relate to the actual 
quarrel in which the accused’ are alleged 
to have committed murder of Palani 


Chetti ; it referred to an antecedent 


quarrel. 


15. It is true that the medical evidence 
may be said to corroborate the confession 
to some extent, because the doctor found 
that death was due to squeezing of the 
testicles and asphyxia was the contribu- 
tory cause. But at the same time, we are 
bound to remark that-though in the con- 
fession, the first accused’ said that the 
second accused pressed the throat of the 
victim, the hyoid bone was intact. But 
this medical evidence would not necessari- 
ly show that the persons who committed 
the murder were all or any of the accused. 


16. Thus the fact remains that besides 
the confession, Exhibit P-8, there is 
absolutely no evidence to connect. any of 
the accused with the murder. There 


— 


I, (1963) 1 M.L.J. 330. 
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were not even blood-stains on the 
‘ments of any of the accused. 


17. For all the above reasons, we feel 
bound to set aside the convictions of the 
first accused. 


gar- 


18. We might straightaway observe that 
so far as the second and third accused are 
concerned, there was absolutely no justi- 
fication for the learned Sessions Judge to 
convict them, because, so far as they are 
concerned, the statements of P.Ws. 5, 6 
and 7 under section 164, Criminal Pro- 
cedure Code, are not substantive evi- 
dence and under those circumstances the 
confession of the first accused could not 
even be taken into consideration under 
section 30, Evidence Act. The meaning 
of section 30, Evidence Act, as pointed 
out in more decisions than one,-is that if, 
apart from the confession of the co-accus- 
ed, there is sufficient evidence against the 
remaining accused, which if accepted, 
would be sufficient to sustain a conviction 
the confession of the co-accused may be 
used to lend assurance to that evidence 
in order to convict the remaining accused. 
Haricharan Kurmi v. State of Bihar}, 


19. In the result, we set aside the convic- 
tions and sentences of the accused, acquit 
them and set them at liberty. The 
appeals are allowed. 


V.K. Appeals allowed. 


Accused asquitied. 


mmes men m ee 





- I, (1964) 6 S.G.R. 623 : (1964) 2 S.C.J. 454 : 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ` 


PRESENT:—B. S. `Somasundaram, F. 
Mohanlal Petitioner” 


Criminal Procedure Gode (V of 1898), 
sections 523, 439 and 561-A—Police arrest- 
ing a person on suspicion and releasing- him 
on bail—Money found on him seized by police 
—Such money taken away by income-tax 
authorities under a warrant issùed under section 
132 of Income-tax Act—Direction for refund of 
such amount—If can be ordered under sections 
523, 439 or 561-A. 


Where the income-tax authorities have 
taken away a certain sum, under’ the 
authority of a warrant issued under’ sec- 
tion 132 of the Income-tax Act, 1961 
from the police, who had earlier seized 
the same from a person arrested on sus- 
picion arid released on bail, the income- 
tax authorities cannot be directed to 
return the amount under sections 523, 
439 or 561-A of the Criminal Procedure 
Code. i [Para. 5.] 


The proceedings before the Income-tax 
authorities are not criminal proceedings 
and the income-tax authority is not a 
Court. ` The statutory power conferred 
on thé income-tax. authorities cannot 
be interfered with by the exercise of 
powers under section 439 or under the 
inherent powers of the Court under sec- 
tion 561-A, Criminal Procedure Code, 
when there was no case pending at the 
time excepting that the person against 
whom the investigation las started had 
appeared before the Court, had surren- 
dered and had been admitted io bail. 
[Para, 2.] 


Cases referred to :— 


Balwant Singh v. Bharupal, Income-tax Officer, 
New Delhi, (1968) 70 I.T.R. 89; State 
of West Bengal v. Basak, (1963) M.L.J. 
(Crl.) 515 : (1963) 2 S.C.R. 52 : (1963) 
2 8.C.J. 428: ATR. 1963 S.C. 447 ; 
Emperor v. Nazir Ahmed, (1945) 1 M.L.J. 
86 : L.R. 71 LA. 203 ; 58 L.W. 57; 
ALR. 1945 P.C. 18; Basava Kom Dyaman- 


gouda Patil v. State of Mysore and others, 


(1970) M.L.J. (Crl.) 804.. 


* Orl.R.C. No, 1608 of 1970, 
Crl,.R.P, No, 1597 of 1970 and 


Orl,M.P. No, 5957 of 1970. 7th April, 1972, 
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Petition under sections 435 and 439, 
Criminal Procedure Code, 1898 praying 
the High Court to revise the order of 
the Chief Presidency Magistrate, Egmore, 
Madras, dated roth December, 1970, in 
R. S. C. No. 346 of 1970 etc. 


Jose Ukkur and M. V. Kurriyakku, for 
Petitioner. : i 


C. K. Venkatanarasimhan, Special Counsel 
for Income-tax and the Additional Public 
Prosecutor, for State. : 


The Court made the following 


Orver.—On the rgth November, 1970, 
the Inspector of Police attached to the 
P. I. B. , ©. I. D., Madras, stopped the 
bus M. L. J. 4300 near Guindy and 
arrested one A. K. Ramu on suspicion 
under section 54 of the Criminal Pro- 
cedure Code. He seized from him 
Rs. 1,12,000 (currency notes). Ramu who 
was sent to Court was remanded to 
custody . Later, he was released on 
bail by the Court on ` 21st November, 
1970. The amount seized was not sent 
to Court: But on the same day, it was 
taken away from ‘the Police Station. by 
the Assistant Director of Inspections 
(Income-tax Intelligence) under the 
authority of a warrant issued by the Gom- 
missioner of Income-tax under section 
132 of the Income-tax Act, 1961. Mo- 
hanlal, the present petitioner, filed an 
application before the Chief Presidency 
Magistrate, for the return of this amount. 
Observing that the matter does not fall 
within the purview of section 523, Cri- 
minal Procedure Code, the learned . 
Magistrate dismissed his application. 
The correctness of this order is now 'can- 
vassed in this revision. ve 


a. Under section 523, Criminal Pro- 
cedure Code, when such a seizure is done 
by a Police Officer, he should forthwith 
report the. matter to the Magistrate and 
the latter should make such orders as 
he thinks fit, respecting the disposal of 
such property, or the delivery of the pro- 
perty to the person entitled to the posses- 
sion thereof, or if such person cannot be 
ascertained, respecting the custody and 
production of such property. Ramu 
was arrested by the Inspector with the 
amount -on suspicion. He was sent for 
remand to Court. The currency notes 
were not sent but they were retained in 
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the police station. Those notes were 
taken away from -the station by the 
Assistant Director of Inspections under 
the authority of a warrant issued by the 
Commissioner of Income-tax under sec- 
tion 132 of the Income-tax Act. Later, 
the Commissioner had issued à notice to 
the petitioner under section 132 (5) read 
with section 132 (7) of the Income-tax 
Act. .The petitioner participated in 
this enquiry and the Commissioner had 
passed an order directing the return of 
Rs. 44,240 . to. the petitioner. 
balance. of the amount is now with him 
awaiting disposal as provided for in sec- 
tion 132 (a) of the Income-tax Act. 
The Income-tax Officers have thus seized 
the amount under the authority con- 
ferred on them by the statute. They 
have powers to deal with the seizures and 
deposits under the provisions of that Act. 
The proceedings before the Income-tax 
authorities are not criminal proceedings 
and the Income-tax authority is not a 
Court. Vide Balwant Singh v. Bharupal, 
Income-tax Officer, New Delhi. As pointed 
out by their Lordships of the Supreme 
Court in State of West Bengal v. Basak®, 
this statutory power cannot be inter- 
fered with by the exercise of powers 
under section 439 or under the inherent 
oowers of the Court under section 561-A, 
Criminal Procedure Code, when there 
was no case pending at the time ex- 
cepting that the person against whom the 
investigation has started had appeared 
before the Court, had surrendered and 
had been admitted to bail. This was a 
case which related to the powers of in- 
terference with the statutory right of 
investigation conferred upon the police 
under section 156 of the Criminal Pro- 
cedure Code. In Emperor v. Nazir Ahmed®, 
their Lordships of the Privy Council 
observed as below : 


“The functions of the judiciary and. 


police are complementary, not over- 
lapping and the combination of in- 
divdual liberty with due observance of 
law and order is only to be obtained 
by leaving each to exercise its own 
function, always, of course, subject 
to the right of the Court to intervene 


I, {1988} 70 LT.R. 89. 
2, (1963) MLL.J. (Crl.) 515 : (1963) 2 S.C.R. 
52 : (1963) 25.C.J. 428 : A.J.R. 1963 S.C. 447. 
-3. (1945) 1 M.L.J. 86 : 71 LA, 203 : 58 L.W. 
57 : ALR. 1945 P,G, 18. 
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in an appropriate case, when moved 
under section 491, Criminal - Pro- 
cedure Code, to give directions -in the 
nature of habeas corpus. The Court’s 
functions begin - when a charge is pre- 
ferred before it and not until them, 
and therefore, the High Court can 
interfere under section 561-A only 
when a charge has been preferred and 
` not before,” 


3. Granting that the Inspector of the 
Income-tax authorities exceeded his 
jurisdiction, one in seizing this amount 
and the other in handing over the same, 
even then whatever remedies the peti- 
tioner might have, the remedy will not 
be under section 561-A, Criminal Pro- 
cedure Code. 


4. There are two kinds of properties 
that are dealt with under the Criminal 
Procedure Cade, firstly, those that are 
seized by the police and produced before 
the Court during enquiry or trial and 
secondly, those which are seized by the 
police and not produced during the 
enquiry or trial: The police are em- 
powered to seize the properties during the 
course of the investigation. Section 523 
enjoins a duty on them to report the 
matter to the Magistrate. Ifthe property 
is produced before the Court, the Court 
1s empowered to pass an order in respect 
of it under section 516-A or under sec- 
tion 517, Criminal Procedure Code. But 
if the property is not produced before 
the Court, brt.remains with the police, 
then, as pointed out in Basava 
Kom Dyamangoida Patil v. State of 
Mysore and others!, under section 523, 
Criminal Procedure Code, power 
is given to the Court to make ‘such 
order as it thinks fit respecting the dis- 
posal of such property. In any case, the 
property must be available. Even 
assuming that due to negligence of the 
Police Officers, the property was stolen 
and it was not detected so long as the 
Property is not available, the Magis- 
trate cannot make an order under sec- 
tion 517, Criminal Procedure Code, nor 
could any direction be given for the re- 
turn of the value thereof by virtue of the 
powers under. section 561-A, Criminal 
Procedure Code. : 
annem 
“1, (1970) M.L.J. (Grl,) 804, $ 
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5. Here, in this case, the property is 
not available with the police. Under 
the authority of a warrant issued by the 
Commissioner of Income-tax the Officers 
of that department have taken custody 
of this amount from the police station. 
Proceedings are now pending bere the 
Commissioner of Income-tax. These 
proceedings are not criminal proceed- 
dings. No case is now pending before 
any Court. The statutory powers con- 
ferred on the income-tax authorities to 
deal with the seizure canot be interfered 
with by the exercise of the powers under 
section 439 or under the inherent powers 
of the Court under section 561-A of the 
Criminal -Procedure Code, The peti- 
tioner in this case prays for an order 
directing the Gommissioner of Incme-tax 


to return the amount seized to him. - 


For the reasons given above, no such 
direction can be given. 

6.- The revision fails and the same is 
dismissed. 


V.K. 


IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 





Petition dismissed. 


Present:—K. S. Venkataraman and S. 
Ganesan, FF. 
Gurumurthy and another 

-.. Appellants* 


Madras Griminal Rules of Practice and Gir- 
cular Orders (1958), Rules 100 and 166— 
Grave case of murder—Imperative duty of 
Sessions Fudge to appoint Gounsel to defend 
accused—Scope, effect and requirements of 
rules 100 and 166. . 


It is the imperative duty of a Magistrate 
who holds a preliminary enquiry 10 con~ 
form strictly to the provisions of rule 100 
of the Midras Criminal Ru'es of Practice 
while discharging his duty of reporting 
to the Sessions judge about the necessity 
for appointing a Counsel at the sessions. 
it must be remembered that he has to 
report on two specific points : (1) whe- 
cher the accused intends to appoint a 
pleader to defend him at the Sessions; and 
(2) whether, in case he does not intend to 
appoint a pleader, is possessed of su- 
ficient means to do so and it necessarily 
iis nnn nS 
.2R.T. No. 137 of 1971; Grl.A. Nos. 39 and 40 of 
1972, i - -oth March, 1972. 


THE MADRAS LAW . JOURNAL REPORTS 


{1974 


follows that he must specifically put two 
independent questions to the accused on 
these two points. [Para. 7.] 


It is the imperative duty on the part 
of the Sessions Judge to appoint a State 
Counsel in a case where the conditions 
imposed by rule 166 are complied with. 

? [Para. 17.] 


Normally it is the accused who engages 
an Advocate to defend him and the Ad- 
vocate therefore becomes an agent of the 
latter, Consequently the Advocate is 
entitled to represent and act on behalf 
of the accused, but only so long as his 
authority is not revoked by the latter. 
The position has, however, been 
materially altered in Tamil Nadu by ~ 
the- introduction: of rules 100 and 166 
of the Criminal Rules of Practice and 
the latter rule not only enables but makes 
it obligatory on the Court to appoint 
a Counsel to defend the accused in cer- 
tain grave cases, though the accused 
does not want to defend himself and does 
not seek the assistance of a State Counsel. 
[Paras. 20, 21, 26.] 


A State Counsel is admittedly appointed 
by the State for the purpose of defending 
the accused and it is therefore open to 
the accused to say that he does not desire 
to be defended by that Counsel, in which- 
case the Counsel cannot obviously con- 
tinue to represent the accused any more 
and cannot cross-examine witnesses on. 
his behalf and cannot make any submis- 
sions on his behalf.. But his appointment 
is not thereby terminated and he does not 
cease to function any more. He has 
stillthe duty as amicus curiae, to assist the 
Court on difficult points of fact or law is 
the case and must play that role to the 
best of his ability. [Para. 24.] 


It is not open to the Sessions Judge to 
wait till the commencement of the trial 
for making arrangements for the defence 
of the accused. Itis obvious that such a 
belated arrangement would not satisfy 
the requirements of rule 166’and would 
be open to the just attack that no real 
opportunity was,under the circumstances, 


given to the accused to defend himself. 


The Court of Sessions must ensure that 
the time granted tothe Counsel is suffi- 
cient to prepare for the defence. © 

[Para. 27.] 


11] 


Cases referred to :— 


Bashira v. State of Uttar Pradesh, (1969) 1 
S.C.J. 283 : (1969) M.L.J. (Grl.) 172: 
(1969) 1 S.C.R. 32: ALR. 1968-S.C. 
13133; Reg vi Yacuado, Cox’s Cri. Law 
Cas. Vol. VI, p. 386; Emperor v. Suk Dev, 
A.LR. 1929 Lah. 705; In re, Palaniappan, 
I.L.R. (1961) Mad. 725 : 74 L.W. 358 : 
A.LR. 1961 Mad. 417 ; Puèblods Taos v. 
Archuleta, C.C.A.N.M. 64-F 2 (d)-801-810, 
The Corpus Juris Secundum “Vol. 3, 
page 104; Nageswara Rao, In re, A.I.R. 
1957 Andh. Pra. 505. 


Trial by the Sessions Judge of the Court 
of Sessions of the West Thanjavur Division 
at Thanjavur for confirmation of the sen- 
tences of death passed upon the said 
prisoners in Case No. 75 of 1971 of the 
Calendar for 1971 on 30th’ November, 
1971, and Appeals by the said prisoners 
(accused Nos. 2 and 3) against the said 
sentence of death passed upon each of 
them and other sentences of imprisonment 


passed. upon each of them and directed’ 


to merge with the sentence of death on 
each of them and by accused Nos. 1 and 4 
against the sentence of imprisonment for 
life passed upon each of them and other 
sentences passed upon first accused and 
directed to run concurrently in the said 
Case. 3 


N. T. Vanamamalai, V. Gopinath, 
R. Ganesan and G. Krisknan, for Appellants 


The Public Prosecutor, for State. 


The Judgment of the Court was delivered 
by i 


~ 


Ganesan, J.—The appellants, four in 
number, have been. convicted by the 
learned Sessions Judge of West Thanjavur 
Division. under various sections of the 
Indian Penal Code. The first appellant 
had been sentenced:to imprisonment for 
life for offences under section 120-B, 
Indian Penal Code, and the third appels 
land has been sentenced to death and 
imprisonment for life respectively under 
sections 302 and 120-B, Indian Penal 
Code. It is unnecessary to refer to other 
convictions and sentences. 


2. A preliminary objection is raised by. 
Sri N. T. Vanamamalai, appearing on 
- behalf of the appellants that the entire 
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tria] is vitiated in so far as the first three 
appellants are concerned, as the learned 
Sessions Judge had admittcdly not 
appointed a State Counsel to defend the 
said appellants. It is pointed out that 
under rule 166 of the Criminal Rules of 
Practice and Circular Orders, 1958, the 
Sessions Judge has an imperative duty to 
engage a-pleader to defend an accused 
person -in grave. charges like murder 
and that the action of the Sessions Judge 
in not appointing a State Counsel to 
defend the accused is violative of Article 
21 of the Constitution of India which 
provides that no person shall- be deprived 
of his life’ or personal liberty, except 
according ‘to -procedure established by 
law. It is, therefore, alleged that the 
trial is vitiated and totally void. 


3- The material facts relevant to the 
decision are shortly these, The first 
three appellants claim to be Naxalites 
and refused to'plead to the charges when 
read out by the Sub-Magistrate who 
held the preliminary enquiry ; and when 
they were specifically asked at the end 
of the enquiry whether they had means 
to engage Advocates at the Sessions 
trial they uniformly refused to answer the 
question. At the Sessions, they refused 
to plead when the charges were read out 
to them individually ; and it is seen from 
the order passed by the learned Sessions 


- Judge on 15th November, 1971 that, 


before the commencement of the trial, 
the learned Sessions Judge questioned 
appellants 1 to 3 as to whether they have 
means to defend or whether they may be 
defended at the cost of the State and that 
the said appellants’ stated that they did 
not want to defend themselves as they 
had no faith in the Courts and in the law 
of the land as they are Naxalites. The 
fourth appellant who had told the Sub- 
Magistrate that he had no means to 


engage an Advocate at the Sessions was 


defended: ‘by “a State Counsel at the 
Sessions: > ` í 

4. Section 340 of the Criminal Procedure 
Gode, provides that any person accused of 
an offence before a criminal Court, or 
against whom proceedings are instituted 


© under this Code in any svch Court, may 


of right, be defended by a pleader, 
Admittedly, . appellants 1 to 3 cannot 
complain of any breach of this section as. 
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they have clearly expressed that they did 
not want to engage a Counsel for defend- 
ing themselves ; andit is-not therefore 
suggested that the provisionsof section 
340, Criminal Procedure Code,. are in 
any way violated in this case. 


The relevant . provisions of- the 
Criminal Rules of Practice and Circular 
Orders, 1958, are rules 100 and 166. 
Rule 100 runs thus: . . 


“ Committing Magistrates to report on 
means of accused.—To enable the Court 
_ of Sessions to arrive at a decision as, 
regards the second condition in rule, 
166, the Committing Magistrate shall in 
such cases make enquiries and report in 
the preliminary register whether the, 
accused has means to appoiut a pleader, 
and if nod, whether he is, in the opinion 
of the Magistrate, possessed of sufficient 
means to do so. Each case must be 
decided on its: merits, and no hard 
and fast rule as to insufficiency of means 
shall be applied”. - ; 


6. Rule 166 is to the following effect :— 


'“ In any case which comes before the 
High Gourt or a Court of Session, the 
Court shall engage a pleader to defend 
an accused person if: (1) the charge 
against him is such that a capital sen- 
tence is possible; and (2) it appears 
that he has not engaged a pleader and is 
not possessed, of sufficient means to do 
so. The Court may, subject to condi- 
tion (2) above, engage a pleader to 
defend an accused person against any 
other charge, if it considers it desirable 
to do so in the interests of justice.” 


J7- We would like to point out at this 
stage that it is the imperative duty of a 
Magistrate who holds the preliminary 
enquiry to conform strictly to the provi- 
sions of rule 100 while discharging his duty 
of reporting to the Sessions Judge about 
the necessity for appointing a Counsel at 
the Sessions. The Magistrate is bound to 
make enquiries before making a .report 
and it is open to him to call for reports 
from the revenue and police officials, if 
necessity arises. The Magistrate can 
rest his conclusion on.the answers elicited 


by-him from the accused when examining. 


him under..section 342,-Criminal Proce- 
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dure Code, It must be remembered, 
that he has to-report on two specific 
points: (1) whether the accused intend 

to appoint a pleader to defend him at the 
Sessions, and (2) whether, in case he does 
not intend to appoint a pleader, is possess- 
ed of sufficient means to do so ; and it 
necessarily follows that he must specifi- 
cally put two independent questioris ‘to 
the accused on these two points. But we 
find from the records that the learned 
Magistrate who held the preliminary 
enquiry in this case has chosen to put 
only one question, namely, whether the 
appellants had means to engage a Counsel 
for defending themselves at the Sessions. 
In our view, the conditions of rule 100 
cannot be deemed to have béen fully 
complied with in this case; it may be 
that no prejudice is likely to be caused in 
this case, because in all likelihood the 
appellants would have refused to answer, 
if asked, whether they meant to appoint 
a pleader to défend themselves at the 
Séssions. We are, however, clear that 
the Committing Magistrate is bound to 
put the two specific questions referred 
to above to the accused in order to satisfy 
the provisions of rule 100. We would, 
however, like to point out that the learned 
Counsel for the appellants has not made 
any grievance out of this lapse on the part 
of the Committing Magistrate. 


8. The main contention of the learned 
Counsel is based upon the provision of 
rule 166 ; and emphasis is laid on the 
use in that rule of the words “shall 
engage a pleader’’. Itis pointed out by 
him that, the words used were ‘“ the 
Court may engage a.pleader ”’ and that 
the word “‘shall’’ had been deliberately 
substituted by the High Court in P. Dis. 
No. 431 of 1948. According to the learned 
Counsel, it is the imperative duty of the 
learned Sessions Judge to have appointed 
a State Counsel, when the Sub-Magistrate 
who held the enquiry had stated on the 
committal order that they had no means 
to defend themselves at the Sessions even 
though they did not want to defend them- 
selves when the learned Sessions Judge 
questioned them at the commencement 
of the trial whether they have means to 
defend or whether they may be defended 
at the cost of the State. ~“ -> 


it) 


g. Reliance is placed by the learned Coun- 
sel on the decision of the Supreme Court ixi 
Bashira v. State of Uttar-Pradesh?. In that 
case a State Counsel was‘admittedly enga- 
ged to defend the accused at the Gourt 
of Sessions but the Counsel was appointed 
only on the-date fixed-for- the trial and 
records were given to him only then ; but, 
admittedly, the Counsel did not ask for 
more time to prepare the defence and he: 
did his level best. to cross-examine the 
witnesses to the extent it was possible for 
him to do in the very short time available 
to him. The grievance: was that the 
provisions of rile 37 of the Allahabad 
High Gourt General Rules (Criminal) 
(1957) have not been complied with. 


10. Rule 37 of the Allahabad High 
Gourt General Rules (Criminal) (1957) 
runs as follows :— i 


= `S In any case which comes before a 
Gourt of Session, the Gourt may engage 


if— 


(a) the charge against him is such that 
a capital sentence, is possible, and _, 


(b) it appears that he has not engaged 
Counsel and is not possessed of 
sufficient means to do so. 


To enable the Sessions Court to arrive 
at a decisioa as regards the second 
condition in the preceding paragraph, 
the committing Magistrate shall. in 
such cases make enquiries from the 
accused at the time of commitment and 
after making such other. enquiries as 
may be necessary, report within a month 
of the commitment order to the Court 


to which’ the commitment ‘is’ made. 
whether the accused is possessed‘ of: 


sufficient means to engage. Counsel.. 
Each case must be decided’ on its ‘merits 
and no hard and fast rule as to suffi- 
‘ciency of means should be applied. 
The Sessions Court in miaking its deci- 
sion shall not be bound by the report 
of the committing Magistrate. 


Counsel appointed under this rule shall. 
be furnished with the necessary papers: 
free of cost and allowed svfficient, time’ 


to prepare for the defence.” - 


m. (i 1 S.G.J. 283: (1969) M.L.J. (Cri. 
172 122 1S.GR, 3a ATR, 1968 sa 


1313. 
60 
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xx. It was contended by the learned 
Counsel for the State that the rule should 
not’ be held to be mandatory, but was 
only enacted to-enable a Court to engage 
a Counsel to defend a person accused of 
an offence punishable with capital sen- 
tence, but the contention was rejected by 
the Supreme Court ; and their Lordships 
have observed that, though the word 
used in the rule was “may”, in their 
opinion, the purpose of the rule would be 
completely defeated, if they had to accept 
this submission, that the intention of the 
rule was perfectly clear that no accused 
person should remain totally unrepresent- 
ed by a lawyer, ifhe was tried on a charge 
for which capital sentence can be award- 
ed and-that considering the purpose of 
the rule, the word “may”? in the rule 
must be interpreted as laying down a 
mandatory direction to the Courts to 
engage a Counsel, if the conditions laid 
down in the rule are otherwise satisfied. 


1g. Their Lordships upheld the conten- 
tion of the accused in that case that, 
though the record did not contain any 
note that the Counsel asked for.more time 
to prepare the defence, there was no 
compliance with the requirements cf 
rule: 37 and have observed that the rule 
cast a duty on the Court itself to grant 
sufficient time to the Counsel for pre- 
paring the defence ard that, as the trial 
was proceeded with immediately after the 
appointment of the amicus curiae Counsel, 
the time given was nominal. 


13. Onbehalfofthe State strong reliance 
is placed on the English case Reg. v, 
Yacuado1.. A Spaniard was tried before 
Hertford Assizes and evidence was given 
to the effect that, though he had talked 
in Spanish with a person sent from the 
Spanish: Embassy to assist -him ir his 
defence, he had later declared that he 
would never speak’ again and from that 
time he had never uttered a word. When 
the evidence. was read over through an 


- interpreter by-'the Judge, he remained 


silent. Mr. Rodwell who appeared for 
the prosecution then auggested to the 
Court that, under the peculiar circum- 
Stances of thé case, Counsel should be 
assigned ‘to the foreigner and Mr. Parry 
volunteered to defend him ; and Erle, J., 


—— 





1. Cox's Cr). Law Case, Vol. VI, p. 386, 
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asked the foreigner whether he wished to 
have the services of Counsel to defend 
him, but no reply was given. It was 
suggested by Mr. Parry, that the foreigner 
must be presumed to have. understood, 
all that was interpreted tc him and that if 
on being told that a certain Counsel had 
been assigned by the Court to conduct, 
his defence, he did not repudiate him, it 
might be taken that he assented to such a 
course.. The learned Judge observed 
that the foreigner was not bound to give, 
any assent to the proposition and that he 
did not see how he could infer an-assent 
from his silence. The learned Judge has 
further observed that,-even in the case of 
treason where the Court may, by a special 
Act of Parliament, assign Course] to a 
prisoner, it can be only done at hisreqvest 
and held, that; under the circumstances, 
he had no authority to assign Counsel to 
a prisoner without his consent, asin such 
an event he would be authorizing .a 
defence which the prisoner himself would 
never .have made, and yet for which he. 
must be held responsible. 


14. The second cass relied upon py the 
Jearned Public Prosecutor is Emperor v. 
Sukh Deo and a Division Bench of the 
Lahore High Court has relied on Reg. v. 
Yacuado*, referred to above and has made 
the following observations : 


“ Where the accused is not represented 
by a pleader and is unable to attend 
personally because of illness, the Court 
cannot proceed with the case by assign- 
ing him a pleader, for such a Counsel 
is neither chosen by him nor given to 
him with his. express or implied consent 
and in fact does not really represent 
_ him ; and no Court has any authority 
to force upon a prisoner the services of 
a. Counsel if he is unwilling to accept 
them. The employment of a Coursel 
places him in a-confidential position 
which, of couzse, will not exist in the 
case of a pleader, assigned without the 
accvsed’s consent. Moreover, the 
. pleader might advance a defence which 
the accused will never have made and 
yet for which he must be responsible.” 
15. The last case cited is the decision of 
a Division Bench of this Court in In re, 





1. ALR. 1929 Lah. 705. 


7 
a. Cox's, Grl. Law Gases, Vol. VI, p. 386. ALR, 199 Mid. 417. 
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Palaniappan'. Anantanarayanan, J. (as 
he then was), observed that the right of . 
the Counsel appointed at Government cost 
under rule 166 of the Madras Criminal 
Rules of Practice ta put questions to the 
witnesses on behalf of the accused depends 
entirely upon the continuance of -the 
representation, which, in its turn, depends 
upon the express or implied consent of the 
accused ; and where the consent has been 
expressly repudiated by the accused, the 
interests of justice require that the accused. 
should be permitted to put questions him-. 
self, supplemented if necessary, by exer- 
tions of .the Counsel. Veeraswami, J. 
(as he then was), has observed that it is 
hardly necessary to mention that one who 
is represented by another has always got 
the right to terminate the authority ; 
but where the authority is not terminated 
by the accused, the fact that he is repre- 
sented by a Counsel does not in any way 
stand in the way of the accused to cross- 
examine ‘the witnesses. 


16. Itmust, however, be noted that the ` 
Division Bench of this Court has also 
made the following observations :— 


“Rule 166 of the Madras Criminal 
Rules of Practice, under which a Coun- 
sel is appointed at Government, cost to 
take instructions from the accused and 
to defend him, is mandatory in its terms; 
‘it should be complied with in all cases 
-to which that rule’ refers. =. > 


17. Construing the provisions of rule. 166 
of the Criminal Rules of Practice and 
Circular Orders as they stand and taking 
into account the fact that the words used 
are *“‘ shall engage a pleader’’, we agree 
with the observations made by a Division 
Bench of this Court in In ie, Palaniappan}, 
cited above that it is the imperative du 

on the part of the Sessions Judge to appoint 
a State Counsel in a case where the condi- 
tions imposed by-rule 166 are complied 
with. In arriving at this conclusion, 
we have alsa taken note of the fact that 
the old rule containing the word “ may ” 
had been amended by this Court by 
substituting the word “ shall ” for “ may ” 
and that the Supreme Court had cons- 


t° LLR. (1961) Mad, 725 : 74 L.W. 358: 


a 
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trued rule 37 of the Allahabad High 


‘Court Rules as casting an imperative 
duty on the Sessions Judge .to appoint a 
State Counsel. We have also taken note 
that the consent of the accused is not made 
a condition precedent for such appoint- 
ment. ' . 


18. The conditions imposed by rule 166 
are: (1) that the charge against the accus- 
ed must be such that he is liable to be 
sentenced to death ; (2) that he has not 
engaged a pleader; and (3) is not possess- 
ed of sufficient means to do so. Admitted- 
ly, conditions 1 and 2 are complied with 
in this case and in view of the report 
made by the committing Magistrate that 
appellants 1 to 3 have no meaas to engage 
advocates at the Sessions in spite of the 
fact that the appellants have refused to 
answer that question, condition 3 may 
also be taken to have been. complied with. 
Under these circvmstances, this would 
normally be a fit case in which the learned 
Sessions Judge should have engaged a 
Counsel at the cost of the State to defend 
the appellants. , ; l 


19. The only point which requires con- 
sideration is whether an appointment ofa 
State Counsel by the learned Sessions 
Judge in this case was unnecessary, because 
appellants 1 to 3 have distinctly stated 
-in answer to a quéstion by the learned 
Sessions Judge whether they have means 
to defend or whether they may be defend- 
ed at the cost of the State, that they did 
not want to defend themselves at all. 


20. Normally, it is the- accused who 
engages an Advocate to defend him and 
the Advocate therefore becomes an agent 
of the latter. Consequently the Advocate 
is entitled to represent and act on behalf 
of the accused, but only so long as his 
authority is not revoked by the latter. 
As the position is one of mutual trust and 
confidence, no such relationship can be 
created by any external agency, much less 
by a Court ; and the Court will not there- 
fore normally be eatitled as observed by 
Erle, J., in Reg v. Yacuado1, cited. above, 
to assign a Counsel to the accused, as in 
sucha case, it cannot be said that the 
Counsel (assigned by the Court) is one 


I, 6 Cox. C.G. 386. 
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engaged by or is acting with express or 
implied consent of the accused. 


21. The position has, however, been 
materially altered in Tamil] Nadu by the 
introduction of rules 100 and 166 of the 
Criminal Rules of Practice; and the latter 
rule not only enables, but makes it, obli- 
gatory on the Court to appaint a Counsel 
to defend the accused in certain grave 
cases. The legality of these rules is not 
challenged. All these rules were ad- 
mittedly framed by this High Court in 
exercise of the powers conferred on it by 
the Constitution or by the Code of 
Griminal Procedure ; and the Supreme 
Court has in Bashir v. State of Uttar Pra- 
desht, cited above, affirmed that rule 37 
of the Allahabad High Court, which 
substantially corresponds to rule 166 of the 
Madras Criminal Rules of Practice, has 
statutory force. It is therefore clear that 
these rules: form part of the procedure 
for trial of the criminal cases by Courts 
subordinate to High Court, in addition 
to the procedure laid down by the Code 
of Crimina] Procedure. The observations 
of Erle, J., reflect the law of England and 
cannot apply to Tamil Nadu where a 
significant change has been effected by 
rules 100 and 166 of the Criminal Rules 
of -Practice. 


22. It is pointed out by the learned 
Public Prosecutor that appellants 1 to 3 
have categorically stated that they did 
not want to defend themselves ; and it is 
therefore urged that no useful purpose 
would be served by the appointment of a 
State Counsel, specially when it is per- 
fectly clear from their attitude as Naxa~ 
lites that they were sure to refuse to be 
defended by the State Counsel even if one 
had been appointed in spite of their 
clear and positive stand that they would. 
not like to be defended. The argument 
sounds attractive at the outset, but cannot 
be upheld on a closer examination of the 
object and purpose for which the rules 
100 and 166 have been introduced. 

2%. Itis, no doubt, seen from the provi- 
sions ofrule 166 that a Counsel has to be 
appointed fo- the purpose of defending an 
accused who has-not engaged a pleader 
and is not possessed of sufficient means 


1. (1969) 1 S.C.J. 283 : ALR. 1968 S.C. 1313. 


r 
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tobe defended : but then the significance 
of the further condition that “ the charge 
against him must be such that a capital 
sentence is possible’ should not be lost 
sight of. It appears to us clear that the 
object underlying the rule is twofold, 
namely: (1) to make provision for the 
defence of the accused; and (2) also to 
provide legal assistance to Courts in 
grave cases of crime like murder and 
treason where facts and law are likely 
to be intricate and complicated. It must 
be remembered that the State Counsel 
appointed under rule 166 is generally 
known as “ amicus curiae”. The term 
“ amicus curiae” literally means a friend 
of the Court. (Vide Pueblods Taos v. 
Archuleta2. The Corpus Juris Secundum 
Vol. 3, page 104.) In that book, “amicus 
curiae ” is defined as one who is not a party 
to the proceedings, but who advises or 
informs the Court or one who is allowed 
to appear to protect an interest he re- 
presents, The term is defined in Rama-~ 
natha Iyer, (sic) Law Lexicon, Vol. 1 (at 
page 62) as a member of the bar or other 
standards who helps the Court in remov- 
ing the doubtful or mistaken view of any 
fact or decided case. 


A State Counsel is admittedly 
appointed by the State for the purpos: of 
defending the accused ; and it is therefore’ 
open to the accused to say that he does 
- Inot desire to be defended by that State 
Counsel, in which case the Counsel can- 
not obviously continue to represent the 
accused any more and cannot cross- 
examine the witnesses on his behalf and 
cannot make any submissions on kis be- 
half ; but his appointment is not thereby. 
terminated and he does not cease to 
function any more. He has still the duty, 
as amicits curiae, to assist the Court on 
difficult points of fact or law in the case 
and must play that role tothe best of his 
ability. ; z 


25. It may be that appellants 1 to 3 
would have refused to be defended by 
any State Counsel appointed by the Ses- 
sions Judge, but that coutingency would 
have arisen only after the appointment 
had been made. In any cvent; it must be 
remembered that the State Counsel has 
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to play his role as amicus curiae and help 
the Court by his submissions on intricate 
questions of fact and law. i 


26. For the foregoing reasons we are - 
satisfied that the learned Sessions Judge 

in this case had the imperative duty to 

appoint State Counsel to defend appel- 

lants 1 to 3 in pursuance of the provisions 

of rule 166 of the Criminal Rules of 

Practice, though the said appellants did 

not want, to defend: themselves and did 

not seek the assistance of a State Counsel 

for that purpose. = 


Itis obvious that the learned Sessions 
Judge could have avoided all this contro- 
versy, if he had within a few days after 
receiving the committal order, appointed 


.a State Counsel to'defend all the appel- 


lants and did not wait unti] the commence - 
ment of the trial'for that purpose. Ad- - 


: mittedly, the committing Magistrate had 


in his committal report clearly stated 
that.all the four appellants had no means 
to defend them at the Sessions trial, in _ 
spite of the fact that appellants 1 to 3 
refused to answer the question whether - 
they had means to defend themselves at 
We are clear that under 
the circumstances it was not open to the 
learned Sessions Judge to have waited 
till the commencement of the trial for 
making arrangements for the defence of 
the appellants. It is obvious that such a 
belated arrangement would not, satisfy 
the requirements of rule 166 of the 
Criminal Rules of Practice and would be} . 
open to the just attack that no real oppor- 
tunity was under the circumstances, 
given to the appellants to defend them- 
selves. This practice has been strongly 
deprecated by the Andhra Pradesh High 
Court in, Nageswara Rao, In ret, by the 
Kerala High Court in Mathai Thoman v. 
State? and by the Supreme Court in 
Bashira v. State of Uttar Pradesh*. 
In the cases before the Andhra 
Pradesh and Kerala High Courts, only 
about 2 days were available for the State 
Counsel to prepare the defence ; and the 
learned Judges of the Kerala High Court 
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have pungertly observed that practices 
like this would reduce to afarce the 
engagement of a Counsel under rule 21 
(of the Criminal Rules of Practice of the 
Kerala High Court) which had been 
made for the purpose of effectively carry- 
ing out the duty cast on the Court to see 
that no one is deprived of life and liberty 
without a fair and reasonable opportunity 
being afforded to him to prove his inno- 
cence. Their observation ‘that, at least 
10 or 15 days before the trial should be 
allowed for the Court to prepare the 
defence have, no doubt, not met with the 
full approval of the Supreme Court ia 
the case referred to above ; but their 
Lordships are clear that the Court of 
Session rhust ensure that the time granted 
to the Counsel is sufficient to prepare for 
the defence. We do hope that, in future 
at least, the Sessions Judges would avoid 
such serious lapses. 


28. In the view we have taken that rule 
166 is mandatory in terms, it necessarily 
follows that the learned Sessions Judge 
was in error in not appointing a State 
Counsel to defend appellants 1 to 3 at the 
Sessions trial and that the trial is accord- 
ingly vitiated as having been held in 
violation of a statutory rule. The con- 
victions and sentences of appellants 1 to 3 
are accordingly set aside ; but we are, 
however, satisfied that appellants 1 to 3 
must stand their trial once again before 
the learned Sessions Judge on the same 
charges, after a State Counsel had been 
appointed under the provisions of rule 
166 of the Criminal Rules of Practice. 


29. The learned Counsel urges thac the 
Case against the fourth appellant should 
be disposed of now itself, particularly 
when he had been fully defended by the 
State Covnsel engaged by the learned 
Sessions Judge and also points out that 
no useful purpose would be served by a 
retrial. According to him, considerable 
prejudice may, on the other hand, result 
to the appellant in the case of retrial. 
We are, however, satisfied that, in the 
interests of justice, the same proccdure 
must be followed in the case of the fourth 
appellant as in the case of appellants 1 to 
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qo. The case against the appellants is 
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inter-connected and the fourth appellant . 


has been charged along with the other 
appellants under section 120-B, section 
147 and also under section 307 read with 
section 149 of the Indian Penal Code. 
A decision of the case against the fourth 
appellant alone'is bound to.cause consi- 
derable embarrassment to the learned 
Sessions Judge who will have to deal with 
the case against the other appellants after 
“remand; and we would also like to avoid 
the possibility of conflicting judgments 
in this case. Further, in our opinion, 
ihere will be no prejudice at all to the 
fourth appellant as a result of the retrial. 


31. , Ir the result, the convictions and 
sentences passed by the learned Sessions 
Judge, West Thanjavur, on all the appel- 
lants are hereby set aside ; and, in view 
of the fact that the learned Sessions Judge, 
Thiru C. M. Kuppannan, who conduct- 
ed the trial in the case continues to preside 
over the Sessions at West Thanjavur, it is 
but proper that the case should be tried 
by another Judge ; and accordingly the 
sessions case is remanded to the Court of 
Session, East Thanjavur, for fresh trial. 
& 
32. Before the trial is commenced, the 
learned Sessions Judge will first appoint a 
State Gounsel for all the appellants under 
rule 166 ofthe Criminal Rules of Practice 
sufficiently in advance in order to enable 
the Counsel to prepare the defence and 
then proceed with the trial. Ifthe learn- 
ed Sessions Judge finds that there is 
conflict of interest between the appellants, 
he will have to appoint more than one 
Counse] according to the necessities of 
the case. If any of the appellants does 
not, however, desire to have the services 
of the Counsel appointed by the Court to 
defend him, the Jvdge will permit him 
to cross-examine the witnesses by himself, 
if he so desires. Even then it wil] be the 
duty of the Counsel appointed by the 
Court to act as amicus curiae and assist 
the Court on points of fact and law in 
particular, He will endeavour to bring 
out all the relevant omissions, contradic- 
tions and improvements as can be gather- 
ed from the prior statements under sections 
161 and 164, Criminal Procedure Code, 
and the evidence in the committal Court, 
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We would also like to emphasize 
that, in such cases, the Sessions Judge 
has a greater obligation to peruse the 
case diary and prior statements of the 
witnesses with more care than usual and, 
elicit in favour of the appellants contra- 
dictions and embellishments, over prior 
statements. . 


Conviction and. 
: sentences set aside; 
V.K.: Gases remandéd. _ 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ' 


Present :—Moaharajan, F. 


P. Murugan Appellant* 
U. : J 
Ethirajammal Respondent. 


Criminal Procedure Code (V of 1898), section 
342—Scope. 


When there is nothing in the evidence 
which is against the accused and conse- 
quently there is no need for the Magis- 
trate to put any question to the accused 
for the purpose of enabling him to ex- 
plain any circumstances appearing against 
him, it is wrong on the part of the Magis- 
tratè to use the power under section 342 
(1), Criminal Procedure Code for the 
purpose of eliciting an admission from 
the accused and thereby filling :a lacuna 
in the evidence. This section does not 
enable the Court to cross-examine the 
accused for the purpose of trapping him 
or beguiling him into an admission of a 
fact which the prosecution has failed to 
establish. [Para. 1.] 


Appeal against the Judgment of the Ninth 
Presidency Magistrate of the Court of 
Presidency Magistrate, Egmore, Madras, 
in Case No. 4833 of the Calendar for 
1970. 


P. M. Sundaram, for Appellant. 
K. Alagumalai, for Respondent. 


Mrs. Sheela Rajendran, for Public Prosecutor, 
for State. 


The Court delivered the following | 


Jupement.—Thi; is an appeal against 
the Judgment of the learned Ninth Presi- 
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dency Magistrate, Egmore, Madras, con- 
victing the appellant of the offence under 
section 420, Indian Penal Code and 
sentencing him to undergo rigorous im- 
prisonment for three months and to pay a 
fine of Rs. 300 and in default to undergo 
rigorous imprisonment for two months. 
The learned Magistrate also directed that 
the sum of Rs. 100 be paid to the com- 
plainant as compensation out of the fine. 
The case of the prosecution was that the 
accused, Murugan offered to the com- 
plainant, Ethirajammal for sale of build- 
ing in door No. 5, Chunnambukalavai 
Street, Aminjikarai, that the price of the 
same was fixed at Rs. 19,500 and that 
though the accused disclosed to the 
complainant the fact that the. property 
was subject to two. prior mortgages, he 
failed to disclose an attachment of the 
property which is alleged to have been 
subsisting on the date of the sale. The 
suppression of the fact of attachment is, 
according to the prosecution, fraudulent 
and js in fact the basis for the conviction 
of the appellant of the offence of cheating. 
It is surprising that the prosecution has 
made no attempt to prove that on the 
date of the sale, z.¢., 10th July, 1967, any 
attachment of the property was in force. 
It is said that a Marwadi had obtained a 
decree against the appellant and in E.P. 
No. 581 of 1968 attached the property 
of the appellant in execution. In sup- 
port of this allegation, Exhibit P-2 a copy 
of the sale proclamation, has been pro- 
duced. Exhibit P-2 shows that it was 
issued on the 20th of December, 1969, 
whereas the sale effected by the appellant 
preceded Exhibit P-2 by two years. 
There is nothing in the sale proclamation 
to show if and when the attachment of 
the property was effected by the decree- 
holder. One would-expect the prosecu- 
tion to have produced the order of the 
Court directing attachment and the 
endorsement of the bailiff effecting attach- 
ment of the property in pursuance thereof, 
Where unimpeachable documentary evi- 
dence is available to prove the date and 
factum of the attachment, the prosecution 
has failed to produce the same and has 
chosen to rely entirely upon the sale 
proclamation, which has come into being 
two years after the date of the appellant’s 
sale and which makes no mention of the 
alleged attachment. If the prosecution ` 
has failed to prove that on the date of the 
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sale, there was an attachment in force, 
then there is no basis for ‘the complaint 
that the appellant failed to disclose that 
attachment in the sale deed and that he 
` did so fraudulently and thereby committed 
the serious offence of cheating. Learned 
Counsel for the complainant draws my 
attention to an endorsement made by the 
trial Magistrate on 22nd April, 1970. 
That endorsement was made under the 
following circumstances. P.W. 1, the 
complainant, went into the witness box 
and said that there were no direct nego- 
tiations at all between her and the appel- 
lant, that she did not know the appellant 
at all, that the sale negotiations were con- 
ducted through a broker and that she 
did not even attend the Registrar’s office 
at the time of the registration of the sale- 
deed. By these disastrous admissions 
she gave away her entire case. It was 
at this stage the learned Magistrate 
appears to have made an attempt to 
salvage the prosecution case by putting 
some questions to the appellant. It is 
unfortunate that the Magistrate did not 
record the questions that he put. No 
doubt under section 342 (1), Criminal 
Procedure Code, for the purpose of 
enabling the accused to explain any 
circumstances appearing in the evidence 
against him, the Court may, at any stage 
of any enquiry or trial, without previously 
warning the accused, put such questions 
to him as the Court considers necessary, 
and shall for the purpose aforesaid, 
question him generally on the case after 
the witnesses for the prosecution have 
been examined and before he is called on 
for his defence. There was nothing in 
the evidence of P.W. 1, which was against 
the accused and consequently there was 
no need for the learned Magistrate to put 
any question to the accused for the purpose 
of enabling him to explain any circum- 
stance appearing against him. It was 
wrong on the part of the Magistrate to 
have used the power under section 342 (1), 
Criminal Procedure Code, for the purpose 
of eliciting an admission from the accused 
and thereby filling a lacuna in the evi- 
dence of P.W. 1. This section does not 
enable the Court to cross-examine the 
accused for the purpose of trapping him 
or beguiling him into an admission of a 
fact which the prosecution has failed to 
establish. Further, the endorsement 
made by the Magistrate has not been 
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signed by the accused-appellant, and it is 
to the following effect : 


“ I told vakil there was attachment by 
the Court.” 


This endorsement is recorded on 22nd 
April, 1970, that is to say, three years 
after the date of the sale. Itis not known 
to which vakil the appellant was making 
reference in this manner. Probably, it 
might be to the advocate who was actually 
defending him in this case. If the attach- 
ment had been effected after the date of 
the sale and if a complaint had been filed 
against the accused on the ground that he 
had fraudulently suppressed the fact of 
attachment, it is conceivable that he 
should have communicated the informa- 
tion to the advocate who was defending 
him in the criminal case that there was a 
subsequent attachment by the civil Court. 
There is nothing in the answer recorded 
by the Magistrate to show that the 
appellant admitted or intended to admit 
that there was a subsisting attachment 
on the date he effected the sale. It is, 
therefore, idle for the prosecution to rely 
upon some unsigned statement of the 
appellant, which is ambiguous in its 
meaning and which cannot relieve the 
prosecution of the burden of establishing 
the most important ingredient in the 
offence of cheating, namely, that, on the 
date the appelant executed the sale, 
there was a subsisting attachment in 
respect of the property, that the appellant 
was aware of that attachment and that he 
fraudulently suppressed the factum of the 
attachment from the knowledge of his 
vendee. In the absence of proof of this 
most important ingredient, the conviction 
and sentence imposed upon the appellant 
have to be set aside and I acquit the 
accuesd-appellant of the offence under 
section 420, Indian Penal Code, direct 
him to be set at liberty forthwith, and 
direct his bail bond to be cancelled. The 
fine, if collected, will be refunded to the 
appellant. 


V.K. Order accordingly. 


[EnD or Votume (1974) II 
M.L.J. (Rgrorts).] 
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THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) 


PRESENT :—D. G. `Palekar and A. Alagiri- 
swami, FF. 


Narasareddy and others.. Appellants* 


v. 
Sughra Begum and others. . Respondents. 


Deed—Admissibility of—Plaintiff’s' -witness 
not cross-examined—No positive denial- in 
written statement—Thumb-impression at the 
beginning of the document if makes the document 
suspicious. - 


The question was whether Exhibit P-8 in 
the instant case was a genuine document 
or not. It was in English and referred to 
the amount advanced by the 11th defen- 
dant towards the purchase of the land as 
aloan. Though in the written statement 
filed by the 11th defendant the verbal 
‘agreement as well as Exhibit P-8 were 
formally denied, there was no positive 
denial. The document was signed not only 
by the 11th defendant but also by her 
husband, D.W. 15 as a witness. The 
trial Court thought that the fact that 
the thumb-impression was found at the 
beginning of the document was suspicious. 
The High Court, however, stated that 
such is the usual] practice in the Telangana 
region. There is no reason why due 
importance to this observation should 
not be given. The view is also supported 
by thè fact that Exhibit D-1 bears the 
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thumb-impressions of both the plaintiff 
and the 11th defendant in the beginning. 
In the circumstances if the defendants 
wanted to impugn the genuineness of 
Exhibit P-8 it was open to them to have 
insisted that Exhibit P-8 should be sent.to 
the finger-print expert for finding out if 
the thumb-impression on it was that of the 
rith defendant: This was not done. 
Nor did D.W. 15 have the courage to 
demand that his signature should be sent 
to the hand-writing expert. Though P. 
Ws. 2-4 and P.W.7 spoke about the 
execution of Exhibit P-8 by 11th defen- 
dant, there was no cross-examination 
worth speaking on this point. In the cir- 
cumstances, it has to be held that the 
High Court was right in coming to the 
conclusion that Exhibit P-8 was a genuine 
document. [Para, 2.] 


The Judgment of the Court was delivered 
by 


Alagiriswami, F.—The plaintiff and the 
11th defendant purchased under the sale 
deed (Exhibit P-3) dated 5th June, rg4i 
about 200 acres of land in Jagdeopur 
village in Siddipet talug of Medak District 
and about 450 acres of land in Gandamalla 
in Bhongir taluq of Nalgonda District 
for a sum of Rs. 5,000. According to the 
plaintiff she borrowed Rs. 3,000 from 
the 11th defendant to enable her to make 
the purchase and the name of the 1rth 
defendant was included in the sale deed 
in order to provide security for the amount 
so advanced by the 11th defendant. 
There was an oral agreement to that effect 
prior to the sale and this was reduced to 
writing under Exhibit P-8. The amount 


3 Peek ays nis 7 . Back . H . 3 
2 » THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


due to the 11th defendant was repaid in 
1944 and she was entitled to all the lands. 
Defendants 1-10 dispossessed the plaintiff 
of thesuit lands during the disturbances 
preceding the Police action in the old 
Hyderabad State in 1948. The defen- 
dants contended that the sale deed repre- 
sented. the true state of facts and the 11th 
defendant was entitled to half of the pro- 
perty and that the plaintiff and the 11th 
defendant entered into an oral agreement 
with D-1 and D-7, as a result of which 
defendants I-10 were taken as tenants 
from 1945 till 1948, that they later became 
vendees and that they were, protected: 
tenants under the Andhra . Pradesh 
(Telangana Area) Tenancy and Agricul- 
tural Lands Act, 1950. The 11th defen- 
dant supported the defendanis 1-10 in 
their contentions. The trial Court held 
that the 11th defendant was entitled to 
half of the lands, that the verbal agree- 
ment pleaded by the plaintif was not 
proved, that there was no satisfactory 
evidence regarding the execution of 
Exhibit P-8, and that the repayment of 
the loan by the plaintiff was not proved. 
It, however; held in respect of the 
Jagdeopur land that the plaintiff alone 
was in possession of the suit lands till 
1948. It further held that the oral lease 
set up by defendants 1-10 was not true 
and that they occupied the lands illegally. 
With regard to lands in Gandamalla 
village it held that the defendant 1 is a 
protected tenant and the civil Court, is 
debarred from going into the validity of 
the tenancy certificate, and the plaintiff 
cannot evict him with regard to 277 acres 
and 20 guntas. The High Court on 
appeal after an exhaustive appraisal of 
the evidence held that the plaintiff's 
contention regarding the interest of the 
11th defendant in the sale deed was true, 
that Exhibit P-8 is a genuine document 
and that the repayment of loan was true. 
It agreed with the trial Court that plain- 
tiff alone was in actual possession of the 
Jagdeopur lands, that the oral lease set 
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up by defendants 1-10 was not true and 
that they occupied the lands illegally. 
It differed from the trial Court and held 
that D-1 and others were not protected 
tenants in respect ofthe landsin Ganda- 
malla village, that- Exhibit D-4o, the 
tenancy certificate, on the basis of which 
the rst defendant was held to be a pro- 
tected tenant by the trial Court was 
brought into existence to support the 
defendant’s case, and therefore, allowed 
the plaintiff’s suit im toto. The defen- 
dants have filed this appeal by certificate 
granted by the High Court. We find 
ourselves in entire agreement with the 
learned Judges of the High Court. Itis 
not necessary to deal with two other items 
of property which was dealt with by the 
Court below. 


2. The whole case turns upon the ques- 
tion whether Exhibit P-8 is a genuine 
document or not. If it is held to be a 
genuine document the question whether 
the plaintiff repaid the loan taken by her 
from the 11th defendant is of no import- 
ance: It is difficult to understand the 
written statement filed on behalf of the 
11th defendant on this aspect of the case. 
It is in English and refers to the amount 
advanced. by the 11th defendant towards 
the purchase of the land as a loan though 
contrary to the plaintiff’s contention it is 
contended that the whole of the Rs. 5,000 
was given by the 11th defendant. If it 
is a loan, whether it is of Rs. 5,000 or 
Rs. 3,000 makes no difference. Though 
in the written statement the verbal 
agreement as well as the Exhibit P-8 
are formally denied, there is no positive 
denial. This document is signed not only 
by the 11th defendant, but also by her 
husband; D.W. 15 as a-witness. It bears 
the 11th defendant’s thumb-impression. 
The trial Court thought that the fact 
that the thumb-impression was found a 
the beginning of the document was sus- 
picious. The learned Judges of the 
High Court have, however, stated that 
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such is the usual practice in the Telangana 
region, We cannot but give due import- 
ance to this observation of the learned 
Judges. Their view is.also supported by 
the fact that Exhibit D-1, the General 
Power of Attorney, said to have been 
executed by the plaintiff and the rth 
defendant bears the thumb-impressions 
of both of them in the beginning. In 
the circumstances if the defendants. wan- 
ted to impugn the genuineness of Exhibit 
P-8 it was open to them to have insisted 
that Exhibit P-8 should be sent to the 
finger-print expert for finding out if the 
thumb-impression on it is that of the r1th 
defendant. This was not done.’ Nor 
did D.W. 15 have the courage to demand 
that his signature should be sent to the 
hand-writing expert. And it has to be 
pointed out that though P.Ws. 2-4 and 
P.W. 7 spoke about the execution of 
Exhibit P-8 by defendant 11, there was 
no cross-examination worth speaking on 
this point. P.W. 3 on seeing Exhibit 
P-8 identified: the signature of D-11’s 
husband, and stated that this was the 
document which was executed by the 11th 
defendant. He was not cross-examined 
at all: P.W. 3 is a stranger to the family. 
There was no cross-examination of this 
witness worth speaking of. P.W. 4 identi- 
fied the signature of D.W. 15 and the 
other attesting witness and also the thumb- 
impression of ‘the 11th defendant. 
Although the 11th defendant’s pleader 
wanted to cross-examine him, he did not 
actually do so, P.W. 7 is none other 
than the 11th defendant’s son-in-law. 
He was also not cross-examined on the 
point. In the circumstances we are satis- 
fied that the High Court was right in 
coming to the conclusion that Exhibit 
P-8 is a genuine document. The most 
significant fact to our mind is that in 
spite of the definite assertion on behalf 
of the plaintiff that the 11th defendant 
executed Exhibit P-8, she did not cate- 
gorically deny this nor did she enter the 
witness box and deny it, We do. not 
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think that Exhibit D-1 in any way mili- 
tates against this conclusion. The High 
Court has pointed out that though the 
plaintiff is the signatory, the document 
only had her thumb-impression and that it 
was executed at a time when plaintiffs 
husband was admittedly in jail, and that 
the internal evidence also shows that this 
document is the result of a sinister attempt 
by D.W. 15 to establish the rights of his 
wife to a half share in the lands. 


3. We think it hardly necessary to refer 
at length to the conclusions arrived at by 
the trial Court as well as the Appellate 
Court that the 11th defendant was not in 
possession of the suit lands but that only 
the plaintiff was in possession throughout. 
We agree with their concurrent finding 
on this point. 


4. As regards the lands in Gandamalla 
village, in view of the other findings 
already given above, the defendants’ case 
rests only upon Exhibit D-40. The ques- 
tion of its genuineness was not seriously 
argued. The High Court has pointed 
out that interpolations and corrections 
have been made in Exhibit D-38, the 
Permanent Register, for obtaining Exhi- 
bit D-40. It has elaborately discussed the 
question of genuineness of Exhibit D-38 
and Exhibit D-40 and come to the con- 
clusion that they have been brought into 
existence to support the case of the defen- 
dants. The learned District Judge was 
of the opinion that right or wrong since 
Exhibit D-40 had been obtained, no 
civil Court could question it. We agree 
with the High Court that when once 
Exhibit D-40 is held to be not a genuine 
document at all there is no question of 
any rights that could be claimed on the 
basis of that document ; nor could the 
jurisdiction of the civil Court be shut out 
òn the basis of a spurious document. We 
have dealé ‘with the only two points 
argued. : 


5. As a result we uphold the judgment of 
the, High Court and dismiss this appeal. 
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The appellants 
pondents’ costs, 
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should pay the res- 


Appeal 


2 dismissed, 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P. Faganmohan Reddy, S. N. 
Dwivedi and P.K. Goswami, FF. 


Workmen He 


v. 


Appellants* 


Management of Sijua (Jherriah) 
Electric Supply Co., Ltd. 
; a4 .. . Respondents. 


(A) Electricty (Supply) Act (LIV of 1948), 
Sixth Schedule, Para. II (i)—JInterpretation 
—Amount payable as consumers rebate, 
if to be deducted before ave could be com- 
puted. 


A perusal of Paragraph II 16) of zhe Sixth 
Schedule to the Electricity (Supply) 
Act would show that the portion that is 
set apart as a rebate to the consumers 
has not been described as a reserve in 
the same manner as the other portions’ 
have been described, for the simple 
reason, that the amount has to be retur- 
ned to the consumers in the form 
of rebate. Ifrebate is given to the con- 
sumers in respect of the electricity con- 
sumed by them and for which payment. 
has already been made, it is apparent 
that the price of electricity which the 
consumers will in fact pay, after receiv- 
ing the rebate, would be the actual price 
paid by them for electricity consumed. 
Therefore- there is no doubt that the 
amount payable as consumer’s rebate 
under the Act has to be deducted before 
profits could be computed. [Para. 9.] 


(B) Payment of Bonus Act (XXI of 1965), 


Item 6 to Schedule III— ‘That accounting 


"G. A. eee 2448 and 2447 of 1967. 
asih September, R 
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U 
Year meaning of—Unappropriated deve~ 
lopment reserve for the earlier years, if could 
be appropriated in the year of account— 
Electricity Supply Act, Schedule VI, Para. 
V-A (1) and (2). 


The words “that accounting year” 
occurring in Item 6, Schedule IIT of the 
Payment of Bonus Act refer to the year 
of account in respect of which appro- 
priation to the reserve and the deduc- 
tion under the Bonus Act is being consi- 
dered. A reference to sub-paragraphs 
(1) and (2) of paragraph V-A of the 
Sixth Schedule to the Electricity (Sup- 
ply) Act does not justify. the conclusion 
that the sums which could have been 
appropriated for the years 1961-62, 
1962-63 and 1963-64 were the amounts 
required to be appropriated in ‘the 
accounting year 1964-65. Paragraph 
VI deals only with appropriation to a 
development reserve for the year of 
account, which in this case would be 
1964-65. [ Paras, 11, 12.] 


Cases ‘referred to :— 


Poona Electric Supply Go. Ltd. v. Gommis- 
sioner of Income-tax, Bombay, A.I.R. 1966 
S.C. 30: (1965) 3 S.C.R. 818: (1965) 2 
S.C.J. 343: (1965) 2 LT.J. 234 : 57 
I.T.R. 521; Jabalpur Bijlighar Karmackari 


Panchayat v. Jabalpur Electric Supply 
Go. Ltd., A.I.R. 1972 S.G. 70 : (1972) 
1 §.C.R. 6o. 


The Judgment of the. Court was deli- 
vered by 


Faganmohan Reddy, J.—The .Manage- 
ment of .Sijua (Jherriah) Electric 
Supply Company Ltd:—the respon- 
dents—had initially offered only 4 per 
cent. bonus to all the employees of its 
establishment because the allocable 
surplus which was available was less 
than 4percent. Subsequently, having 
regard to. the decision of the Madras 
High Court it revised the calculations 
of :allocable surplus and . offered. to 
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‘distribute’ to its-employees under the 
Payment'of Bonus Act, 1965 (herein- 
after termed ‘the Bonus Act’) a sum 
of Rs. 34,492. The workmen (appellants) 
refused to accept this ‘amount as the 
management had failed to furnish the 
details or the ‘basis' of computing the 
amount which was being offered to 
them, A dispute was thus raised, and 
it was referred to conciliation. It 
appears that during these conciliation 
proceedings, both the parties agreed 
to the following terms of settlement : 


“(1) The Union agree to accept the 
present offer of the management 
purely on provisional basis without 
prejudice to their claim for higher 
bonus ‘for the year 1964-65. The 
management agree to distribute this 
amount as early as possible. 


(2) Both the parties agree to refer 
to the Industrial Tribunal for adjudi- 
cation the following points of differ- 
ence in respect of calculation of availa- 

_ ble surplus for the year 1964-65 to 
settle the issue of payment of bonus 
for that year. 


(a Whether a sum of Rs, 18,086 
provided for in the profit and loss 
account as provision for rebate to 
` consumers in accordane with the 6th 
- Schedule of the Electricity Supply 
- Act, 1948 should be added back to 
` arrive at the gross profit for the said 
accounting year in accordance with 
the Payment of Bonus Act ?. If so, 
whether this amount should also be 
' deducted from: the ` gross profit to 
arrive at available surplus? 


(b Whether deducitbn of the follow: 
- ing amounts from the gross profit is in 

accordance with the provisions of the 
. Payment of Bonus Act. 


E (i) -Rs. 23,455 on account of develop- 
ment rebate allowable under the 
. Income- -tax Act, 


(ii) Rs. 35,682 on account of develop- 
ment reserve.” 


` Pursuant to. the above agreement 
e Governor of Bihar referred for 


adjudication of. the Industrial “Tri- 


bunal the disputes referred to in sub- 
clauses (a), (bY (i) and (b) (ii) of clause 
(2) of the said agreement. Before 
the Tribunal it was contended on behalf 
of the appellants that the amount in 
sub-clause (a) of the reference cannot ` 
be deducted from the gross profits be- 
cause it is a rebate to consumers and 
is paid, from out of profits. It cannot, 
therefore, be shòwn i in the revenue acco- 
unts of the company as an item of 
expenditure and must be added back 
for the purpose of calculation of bonus. 
In’ respect of the amount in sub-clause 
(b) (i) of the reference the contention is 
that it cannot be deducted as a rebate 
and if it has to be deducted, it has to 
be added back also. It was lastly con 
tended in respect of the amount in sub- 
clause (b) (ii) of the reference that the 
deduction is not contemplated by item 
6.of the Third Schedule ‘to the Bonus 
Act. 


3- On 16th January, N the Tri- ` 
bunal gave the. followizig award: 


(1) In respect of the sum of Rs. 18,086 
it held— 


(a) that although the aforesaid sum 
represented the amount of rebate paya- 
ble to the consumers and not to be 
retained by the company, nonethe- 
less.it was a profit for the purpose of 
computation.in order to arrive atthe 
amount which the workers should ' get 
as" bonus ; . ' 


(b) that the aforesaid amount of 
Rs. 18,086 which has been retained 
by the management to be returned to . 
the consumes later on, must be taken 
as a reserve within the meaning of 
Ttem 2. (e) of the Second Schedule of 


6 6 


the Bonus Act, 1965, and has to,be 
added. back; and ro 


(c) that the sum of Rs. 18,086 which 
was deemed to be a reserve and had 
to .be added back under item 2 (e) of 
the Second Schedule of the Bonus Act 
was not an amount to be deducted. as 
a reserve under section 6 (d) of the 
‘Bonus Act and,..therefore, could not 
be deducted for .the purposes of the 
computation of Bae for, payment of 
bonus.. » -: Lo 


(2) That in regard to the amount of 
Rs. 23,455, the Tribunal held that 
merely becausé the company has, for 
some reason. or ` other, omitted 
to mention “the aforesaid amount in the 
profit and Joss account that would not 
prevent the same being added back 
particularly when the same is being 
claimed as deduction under the provi- 
sions of the Bonus Act. ‘Accordingly 
it came to the conclusion that the deduc- 
ton of Rs. 23,455 0n account of the deve- 
lopment rebate allowed under the 
Income-tax Act from ithe gross profits 
without adding back to it is not in 
accordance with the Bonus Act. ` 


(3) In so far as the sum of Rupees 
35,682 which has been both added and 
deducted, the Tribunal held that the 
amount has been rightly deducted 
under clause (d) of section 6 of the Bonus 
Act for the purpose of arriving at the 
available surplus. 


4. By a writ petition the respondents. 


challenged the validity of. the award 
which was against them, and the work- 
men by aseparate writ petition contes- 
ted the validity of the award which was 
against them. The High Court which 
heard. both these petitions together 
came to the conclusion that the decision 
- of the Tribunal on item (1) (a) of the 
reference directing the respondents to 
add back Rs. 18, 086 for calculating the 
gross profits was wrong and it was accor- 
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dingly quashed. The remaining por- 
tion ofthe award which disallowed the 
deduction of the said sum from the 
gross profits was maintained. - As 
regards item (4) (i) of the reference 
relating to the sum of Rs. 23,455 shown 
as development rebate, it held that the 
portion of the award which directed 
that it should be added back to the net 
profits to calculate the gross profits 
under ‘clause (2) (d) of the Second 
Schedule of the Boaus Act was also 
wrong and it was accordingly quashed. 
In respect of the award on clause (4) 
(ii) of the reference it maintained the 
award of the Tribunal. In the result the ` 
respondents’ petition was allowed and 
the. appellants’ petition dismissed. 


5. Against the aforesaid decision, these 
appeals ‘are by certificate granted 2 the 
High Court. 


6. The dispute between the company 
and the workmen, as already stated, 
arose in respect of the permissible addi- 
tions and deductions to be made to the 
profits for the purpose of -ascertaining 
the bonus payable to the workmen under 
the provisions of the Bonus Act. The 
balance-sheet of the Company for the 
year ending 31st March, 1965, showing 
the profit and loss account was duly 
published and there was a controversy 
between the company and its workmen 
as regards three items mentioned in the 
profit and loss account which were also 
the subject-matter of the reference. The 
first item related to a sum of Rs. 18,086 
representing the rebate payable to the 
consumers under Paragraph II (i) of the 
Sixth Schedule to the Electricity (Supply) 
Act, 1948—hercinafter called the Elec- 
tricity (Supply) Act; the second one 
related to a sum of Rupees 23,465 on 
account of development rebate allowa- 
ble under the Income-tax Act, 1961; and 
the third one related toa sum of Rupees 
35,682 in respect of development reserve, 
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47. The learned Advocate won the ‘appel- 
lants, however, at the outset. indicated 
that he was not challenging the decision 
of the High Court in respect of the second 
item of Rs. 23,455 deductéd under the 
Income-tax Act, 1961, as development 
rebate. This leaves the first and the 
third items, one in respect of Rs. 18,086 
which has been directed by the High 
Court to be deducted on account of rebate 
payable to the consumers under Para- 
graph II (i) of the Sixth Schedule to 
the Electricity (Supply) Act, and the 
third item in respect of Rs. 35,682 on 
account of development reserve. ~ 


8. It may be mentioned that the com- 
putation and payment of bonus.under the 
Bonus Act is provided on unit-wise basis 
in accordance with the formula laid 
down under that Act. As far as this 
case is concerned, the payment of bonus 
is related to the profits of the year 
subject to the maximum bonus and an 
amount available by way of set-on. As 
the company is not a banking company 
to which the First Schedule is applicable 
the method of computation of gross 
profits is laid down in the Second Schedule 
to the Bonus Act. Section 6 enumerates 
the deductions that have to be made out 
of the gross profits in order to arrive at 
the available surplus. The deductions 
consist of depreciation, development re- 
bate, direct taxes and items mentioned in 
the Third Schedule. It may be obser- 
ved that rehabilitation grant is left over 
as an item of deduction from gross profit, 
-which is a departure from what was requi- 
red to be deducted under the Full Bench 
formula of the Labour Appellate Tribunal. 
The amount of depreciation and develop- 
ment rebate are to be arrived at as provi- 
ded‘ under the Income-tax Act. In case 
of depreciation, however, if one employer 
has been paying bonus to his employees 
` under an award, agreement, or settlement 
-made before the commencement of the 
Bonus Act and subsisting at such .com- 


mencement after deducting from 
the gross profits, then the depreciation 
deducted, at the option of the eniployer, 
shall be the notional normal depreciation. _ 
Section 2 (4) ‘defines “allocable surplus” 
as meaning ‘‘(a) in relation to an emplo- 
yer, being acompany (other than a bank- 
ing company) which has not made the 
arrangements prescribed under the 
Income-tax Act for the declaration and 
payment within India -of the dividends, 
payable out of its profits in accordance 
with the provisions of section 194 of 
that Act, sixty-seven per cent of the 
available surplus and includes any amount 
treated:as such under sub-section (2) of 
section 34.” “Available surplus” is defin- 
ed in section 2 (6) as meaning “‘the availa- 
ble surplus computed under section 5.” 
Section 4 provides for computation of 
gross profits in the manner provided by 
the First Schedule in the case of a bank- 
ing company and in other cases in the 


manner provided by the Second Schedule. 


By section 5 the “‘available surplus” in 
respect of any accounting ‘year is the 
gross profit for that year after deducting 
therefrom the sums referred to in section 
6. The sums liable to be deducted from 
gross profits under section 6 are: 


(a) any amount by way of depreciation 
admissible in accordance with the provi- 


‘sions of sub-section (1) of section 32 of 


the Income-tax Act or in'accordance with 
the provisions of the agricultural income- 
tax Jaw, as the case may be; 


(6) any amount by way of development 
rebate or development allowance which 
the employer is entitled to deduct from 
his.income under the Income-tax Act; 


(c) any -direct tax which the employer 
is liable to pay for the accounting year in 


‘respect of his income, profits and gains 
‘during that year; and 


(d) such further sums as are PE 
in respect of the employer in the 


Third Schedule. 
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9. Counsel for the workmen says that 
the company has shown a_ certain 
amount as its net profit im the profit 
-and ‘loss’ account. Rebate payable: to 
the consurners of electricity cannot be 
deducted so as to reduce the net profit 
shown im the profit and loss : account, 
because Entry lof the Second Schedule 
to the Bonus Act is “net profit as per 
profit and loss account’. It may be 
mentioned ‘that Paragraph II (i) of the 
Sixth Schedule to the Electricity (Supply) 
Act provides that if the “clear profit” of a 
licensee exceeds the amount of reasonable 
return; the excess has to be divided into 
three equal portions. One portion has 
to be given as a rebate to the consumers; 
another portion is set . apart as Tariffs 
and Dividends Control Reserve: and the 
third portion is kept apart for distribution 
as a proportionate rebate on the amounts 
collécted from the sale of electricity and 
meter rentals or carried forward in the 
accounts of the licensee for distribution 
to the consumers in future in such man- 
ner as the State Government may direct. 
A perusal of Paragraph II (i) of the Sixth 
Schedule to the Electricity: (Supply) Act 
would show that the ‘portion that is set 
apart as a rebate to the consumers has 
not been described as a reserve in the 
same manner. as the other portions have 
been described, for the simple reason, 
that the amount has to be returned to 
the consumers in the form of a rebate. 
If rebate is given to the consumers in 
respect of the electricity consumed by 
them and for which payment has already 
beeh made it is apparent that the price 
of electricity which the consumers. will 
‘jin fact pay, after receiving the rebate, 
|would be the actual price paid by them 
Jfor the electricity consumed. To put it 
differently the. charges paid by the 
consumers of electricity.before the rebate 
is given to them would be treated as pay- 
ments on account or provisional payments 
‘and it is only after the end of the year 
when rebate is ascertained and paid to 


-was ‘also ‘interpreted ‘by this - 
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them in accordance with the provisions 
of the Electricity (Supply) Act that the 
charges recovered for supply of-electricity 
could be said to be finalised. -On this 
assumption it would appear. that any 
amount in the hands of the undertaking 
liable to be returned to the consumers as 
rebate cannot be taken into account in 
computing the gross profits of the under- 
taking. It is only after deducting this 
mount that the actual revenue of the 
supply undertaking could be computed. 
If this assumption is correct, and we think 
it is,.then,the amount to be returned as 
rebate .to the consumers is a deductible 
item. We cannot accept the contention 
of the learned Advocate that this item 
not being an expenditure necessary: for 
earhing a profit, is not deductible. The 
basic assumption underlying the conten- 
tion that consumers’ rebate has been dedu- 
cted' as an expenditure has no validity. 
In Poona ‚Electric Supply Go.: Ltd. v. 
Commissioner of Income-tax, Bombay, this 
Court, while dealing with the Income-tax 
Act, considered the effect of. Paragraph 
II (i) of the Sixth Schedule to the Elec- 
tricity (Supply) Act and held that the 
amounts set apart for rebate and. for 
which deduction was claimed were a 
part of the excess amount paid to the 
assessee-company and reserved, for’ being 
returned to the consumers.: They did 
not form part of the asséssee’s real profits 
and, therefore, to arrive at the taxable 
income of the assessee from the business 
under section 10 (1)-ofthe Income-tax 


-Act, the said amounts had to be deducted 
‘from 


‘its total income. -Even though, 
this case was decided under the Income- 


-tax Act, the provision of the Electricity 


(Supply) Act-which we have interpreted 
Court in 
that case. In Jabalpur Bijilighar Karma- 
chari Panchayat v. Jabalpur Electric Supply 





1. (1965) 2 S GJ. 343: (1965) 21T J. 234 : 
(969 SGR. 818 1 571.T.R. 521: A.LR. 1966 
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Go., Ltd.2, the question was again consi- 
dered by a Bench of this Court to which 
‘one of us (Jaganmohan Reddy, J.,) was a 
‘party. At-page 75, it was observed by 
reference to what the Tribunal had held: 


“This goes to show that the rebate to 
the consumers is not to be utilised by 
the company except for distribution to 
the consumers as may be directed. If 
the company cannot have the benefit 

‘of it, it stands to reason that the 

` worker cannot ask-forashare and the 
claim of the appellant for inclusion of 
this sum must be rejected.” 


‘In our view there is no doubt that the 
jamount payable as consumers’ rebate 
under the Electricity (Sapply) Act has 
to be deducted before profits could be 
computed and has been rightly held to 
be deductible by the High Court. 


r10. The last item of reference is whether 
the sum of Rs. 35,682 can be legally 
‘appropriated by the licensee to the deve- 
lopment reserve in respect of the. accoun- 
ting year 1964-65 and deducted under 
item 6 of the Third Schedule to the Bonus 
Act. It appears that before the High 
Court an affidavit was filed by the com- 
pany which gave particulars of the break 
up of the development reserve of Rupces 
35:682 as having been! incurred in the 
four years including and preceding the 
year 1964-65 for’ which the bonus was 
‘being considered, The proportionate 
development reserve for the year 1961-62 
was Rs. 4,864; for the year 1962-63 
Rs. 1,671; for the year 1963-64 Rs. 
18,602 and for the year 1964-65 Rs. 
10,555. Oabchalfofthe workmen it was 
urged that only asum of Rs. 10,555 being 
the proportionate development reserve 
calculated on the development rebate for 
the year 1964-65 was permissible, but no 
addition could be made for the propor- 
tionate development reserve in respect 
of the years 1961-62 ,1962-63 and 1963- 


1. (1972)1S.C.R. 60: A.1.R. 1972 §.G. 70. 
s—2 


64. The argument on behalf..of the 
company which was accepted by the 
learned Judges of the High Court was 
that the funds in the hands of the com- 
pany did not permit of any.sum being 
appropriated as development reserve in 
the years 1961-62, 1962-63 and 1963-64, 
and as under the proviso to sub- 
paragraph (1) of paragraph V-A 
ofthe Sixth Schedule to the Electricity 
(Supply) Act reasonable return 
had to be provided for the company 
which could not be provided - because 
there were not sufficient funds 
available for development reserve, all 
the sums which should have been appro- 
priated in the years of account preceding 
the year in question were appropriated 
in the year 1964-65. The High Court 
thought that the development reserve 
had to be calculated for each year in 
the manner indicated in sub-paragraph 
(1) of paragraph V-A of the Sixth Sche- 
dule to the Electricity (Supply ) Act, but 
the actual appropriation may be spread 
over a period of five years in order to 
ensure that the reasonable return to 
the licensee is not impaired. Though 
normally the “annual instalments’ speci- 
fiedin sub-paragraph (2) of paragraph 
V-A of the Sixth Schedule to the Electri- 
city (Supply) Act may indicate that 
some amount must be appropriated every 
year but on a strict construction of 
sub-paragraph (2) along with the proviso 
to sub-paragraph (1) of paragraph V-A, 
it was of the view that in order to secure a 
reasonable return, no amount may be 
available for appropriation to the deve- 
lopment reserve in some years, and that 
in such contingencies, there seems to be 
no legal bar if the instalments for some 
of the. years are reduced to zero, and 
the entire sum is appropriated in a 
succeeding year, provided that the 
maximum period of five years isnot excce- 
ded. It was also pointed out by -the 
learned Judges that the actual language 
used : by the Legislature in, item 6 of the 
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Third Schedule to the Bonus Act shows 
that any sum which is “required to be 
appropriated by the licensee in respect of 
the accounting year to a reserve under 
the Sixth Schedule to that Act shall also 
be deducted”? showed that the emphasis 
was on the sum “required to be appro- 
priated” in respect of the accounting 
year and not the sum calculated in 
respect of the accounting year.. Hence, 
the various sums calculated as develop- 
ment reserve for preceding years also, 
if permitted by sub-paragraph (2) of 
paragraph V-A of the Sixth Schedule to 


Item Category of employer. 
No. <Any employer falling under 
6 Item No. 1 or Item No. 3 


or Item No. 4 or Item No. 5 
and being a licensee within 
the meaning of the Electricity 
(Supply) Act, 1948. 


The view of the High Court would have 
been correct, if the words in Item 6 were 
“such sums as are appropriated by the 
licensee in the accounting year to a reserve 
under the Sixth Schedule to that Act”. 
If these words were there, it may be that 
the allocations of development reserva 
in respect of the previous years in the 
accounting year would have also become 
deductible. But the High Court has over- 
looked the expressions “required to be 
appropriated, under the Sixth 
§ shedule to that Act” and “‘in respect of”. 
The words “required to be appropriated” 
indicate that the company should be 
obligated under the Sxth Schedule to 
the Electricity (Supply) Act to appro- 
priate an amount to the development 
reserve funds. The words “in respect of?’ 
have a wide connotation and being colour- 
less are generally intended to convey a 
connection or relation between the two 
subject-matters to which they refor. In 
the context in which they have been 
used, they mean “connected with’ or 


‘REPORTS—(SUPREME COURT) - - [1974 
i 

the Electricity (Supply) Act to be appro- 

priated in the accounting year 1964-65 

will come within the scope of. item 6 of 

the Third Schedule to the Bonus -Act and 

hence deductible. 


xx. The arguments before us have also 
followed the same contentions which 
found favour with the High Court, but, 
in our view, those contentions are not 
supported by the language of item 6 of 
the Third Schedule to the Bonus Act. 
That item is as follows: 


Further sums to be deducted : In addi- 
tion to the sums deductible under any: 
of the aforesaid Items, such sums as: 
are required to be appropriated by: 
the licensee in respect of the accounting: 
year to a reserve under the Sixth 
Schedule to that Act shall also be dedu» 
cted. . (Italics added). 


“relating to”. The first requirement 
for the applicability of Item 6 of the Sixth 
Schedule to the Electricity (Supply) Act 
should, therefore, be a legal obligation 
ou the company to approrpiate an 
amount to the development reserve fund. 
The second requirement is that the appro- 
priation made must be connected with or 
related to the accounting year. Clause 
5 (a) ʻi) of the Sixth Sshedule to that 
Act also speaks of appropriation to the 
development reserve “‘in respect of each 
and every accounting year.” The phrase 
“accounting year’? does not appear to 
have been defined in that Act. Instead, 
the expression “the year of account” is 
defined in section 2 (14) ofthat Act. It 
means the financial year in relation to 
"a licensee. The expression “accounting 
year” has been defined in section 2 (1) 
of the Bonus Act. In respect of the 
company, it would mean “the period in 
respect of which any profit and loss 
account of the company laid before it 
in annual general meeting is made up, 


Tf] WORKMEN D.. MANAGEMENT OF SIJUA ELE. SUPPLY. CO. Lrp. (Faganmohan Reddy, F) if 


whether that period is a year or not.” 
‘The company prepared its profit and 
loss account in 1964-65. So for purposes 
of Item 6 in the Third Schedule, the 
accounting year of the company would 
be 1964-65. Siction 5 of the Bonus Act 
provides that the available surplus “in 
respect of any accounting year’’ shall be 
the gross profits for that year after deduc- 
ting therefrom the sums referred to in 
section 6. The amount which could be 
deducted isthe amount which is required 
to be appropriated by the licensee in 
respect of the accounting year 1964-65. 
A reference to sub-paragraphs (1) and 
(2) of paragraph V-A of the Sixth Sche- 
dule to the Electricity (Supply) Act 
does not justify the submission that 
the sums which could have been appro- 
priated for the years, 1961-62, 1962-63 
and 1963-64 were the amounts required 
to be appropriated in the accounting 
year 1964-65. Paragraph V-A, in our 
view deals only with appropriations to a 
development reserve for the year of 
account, which in this case would be 
1964-65, and if in that year the whole 
of the development reserve could not 
be appropriated to the reserve, sub-para- 
graph (2) of paragraph V-A permits the 
appropriation in- annual instalments 
spread over a period not exceeding five 
years from the commencement of that 
accounting year. Sub-paragraphs (1) 
and (2) of paragraph V-A of the Electri- 
city (Supply): Act ies are relevant are 
as follows: 


“VA, (1) There shall’ be created a 
reserve to be called the Development 
Reserve to which shall be appropriated 
in-respect of each accounting year a 
sum equal'to the amount of income-tax 
and super-tax calculated at rates applica- 
ble during the assessment year for which 
the accounting year of the licensee is the 
previous year, on the amount of -deve- 
lopment rebate to’ which the licensee is 
- entitled-for the accounting - year under 


clause (vi) (b) of sub-section(2) of section | 
10 of the Indian Income-tax Act, 1922: | 
Provided, that ifin any accounting year 
the clear profit (excluding the special 
appropriation to be made under iteny 
(va) of clause (c) of sub-paragraph (2) 
of paragraph XVII) together with: the’ 
accumulations, ifany, in the Tariffs 
and Dividends Control Reserve less the 

. sum calculated as aforesaid falls short 
of the reasonable return, the sum to be 
appropriated to the Development 
Reserve in respect of such accounting. 
year shall be reduced by ‘the amount 
of the shortfall. 


(2) Any sum to be appropriated towards 
the Development Reserve in respect 
of any accounting year under sub-para- 
graph (1), may be appropriated in 
annual instalments spread over a period 
net exceeding five years from the come 
mencement .of that accounting year.’ 


12. As we-have noticed eatlier, the 
words “ that accounting year’ refer to 
the year of account in respect of which 
appropriation to the reserve and the 
deduction under the Bonus Act is bein 
considered. In this case, the deductions 
for the years 1961-62, 1962-63 and 
1963-64 are not being considered, no 
have there been any appropriations in 
terms ‘of paragraph V-A of the Sixt 
Schedule to the Electricity (Supply) Act 
in the respective accounting years. 
There is nothing is sub-paragraph (1) 
or (2) of paragraph V-A of the Sixth Sche 
dule to the Electricity (Supply) Act which 
justifies the submission that what has 
not been appropriated for the earlier 
years could be appropriated in the yea 
ofaccount. In this.view, the only amount 
that is deductible on account of develop- 
ment reserve as contended by the appel- 
lants in Rs. 10,555 in respect of the 
accounting year 1964-65. The award of 
the Tribunal and the judgment of the 
High Court directing the deduction o 
Rs.: 35,682. cannot be sustained. and are 
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e 
set aside. ‘Instead we direct the deduc- 
tion, of Rs. 10,555 only. 


13. The result is that the appeals are 
partly allowed, but in the circumstances 
each party will bear their own costs. 


V.M.KE: Appeals partly 
f - allowed. 


THE SUPRÈME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—A. Alagiriswami, I. D. Dua 
and G. A. Vaidialingam, JJ- 

Kaliamma l Appellant * 
v. 


Janardhanan Pillai and others 
Respondent. 


Hindu Law— Custom- Proof— Krishnanvaka 
community in Kanyakumari district — 
Custom of special kind of Pathnibagam 
under which even a daughter was entitled to a 
share—If prevails. 


The argument that in the Krishnanvaka 
community in the Kanyakumari district 
of Tamil Nadu there is a custom of a 
special kind of pathnibagam under which 
even a daughter is entitled to a share just 
as a son, is untenable. It is true that this 
` community is ‘4 very small community 
found within a small local area and the 
cases that are likely to arise in that com- 
munity which will reach the Courts may 
not be many. But merely on that ground 
the well-established principle that before 
a custom can be held as having _ been 
proved on the basis of earlier decisions, 
these decisions should have been based 
on evidence adduced in respect of the 
cases, cannot be ignored. That test is not 
‘Satisfied in this case. [Para. 10.] 


Thus while the existence of the custom of 
‘ pathnibagam in the community may be said 
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to have bech established, the special 
kind of pathnibagam pleaded cannot be 
said to have been established. 


Cases referred to :— 


Collector of Madura v. Moottoo Resale 
Sathupathy, (1868) 12 M.I.A. 397 : 1 
Beng. L.R. 1; Rama Rao v. Raja of Pittapur, 
LL.R. 41 Mad. 778 : ALR. 1918 P.C. 
81; Pemraj v. Chand Kanwar, (1947) 
2 MLJ. 516 : ALR. 1948 P.G. 60; 

Ujagar Singh v. Mst. Feo, (1959) 2 S.C. R. 
(Supp.) 781 : ALR. 1959, S.C. 1041 ; 
Palaniappa Chettiar v. Alagan Ghetti, 1.L.R. 
44 Mad. 740 : AIR. 1922 P.C. 228; 
G. Sumrun Singh v. Khedun Singh, (1814) 
2 S.D.A. Beng. 117; Avikutti Bhagavatht 
and another v. Chithambarathaxu Mathevan, 
(1890) 8 T.L.R. 51; Ramaswami Sadasivan v. 
Tharu Gouri, (1904) Kolappa Pillai’s 
U.I. G.P.; Nagaru Pillai Saraswathi Amma v. 
Thanu Pillai, (1944) T.L.R. 710 ; 
Hemangini Dasi v. Kedarnath, (1889) I.L.R. 
16 Cal. 758 : 16 LA. 115. 


The Judgment of the Court was delivered 
by . 


Alagiriswami, 7—This is an appeal -by 
Special Leave against the judgment of the 
High Court of Madras in Second Appeal, 


2. The appellant is the daughter of one 
Ayyappan Mathevan Pillai, who died on 
17th January, 1949, by one of his wives, 
the second respondent.. The first res- 
pondent is his son by another wife. 
The parties belong to the Krishnan- 
vaka community found mainly in the 
Kanyakumari district of Tamil Nadu. 
During the appellant’s minority her 
wother and the first respondent entered 
into’a deed of partition under which the 
appellant was given g out of 79 items 
belonging to her father. She filed. the 
suit out of which this appeal arises for 
partition and possession of a half share in 
all her father’s properties. Hur claim was 
based on the allegation that in the com- 
munity to which the parties belong 
there was a custom of a special -kind of 


I- 


pathnibhagam. While under the ordinary 
pathnibhagam a man’s sons by different 
wives get thei: shares on the basis that 
whatever their number the property is 
divided according to the number of 
wives he-had, rather than on a per capita 
basis, the special kind of pathnibhagam 
pleaded by the plaintiff was that even 
a daughter was entitled to share on the 
same basis. She pleaded that as Mathe- 
van Pillai had two wives and she 
was the daughter by one wife and the 
1st defendant the son by the other wife 
each of them was entitled to a half share. 


g The learned Subordinate Judge who 
tried the suit, on a consideration of the 
evidence in the case, asalso various earlier 
decisions regarding this custom held 
against the plaintiff. On appeal the 
District Judge of Kanyakumari without 
going into the evidence but on the basis 
of some earlier decisions allowed the 
appeal. In the Second Appeal.before.the 
High Court the learned single Judge took 
the view that the decisions relied on by 
the District Judge cannot be said to have 
established the existence of the special 
custom pleaded by the plaintiff. The 
ist defendant also sought to sustain the 
partition deed on the basis that it was the 
result of a family arrangement. But 
the learned Judge did not think it neces- 
sary to go into that question in the view 
he took regarding the custom pleaded 
by the plaintiff. 


4. The question that arises for decision 
in this case is whether the custom pleaded 
by the appellant has been established. 
On behalf of the appellant reliance was 
not placed on the evidence in the case to 
establish the custom. The argument 
was simply based on certain earlier deci- 
sions regarding the prevalence of the 
custom ofpathnibhagam among the com- 
munity to which the parties belong. The 
legal position regarding the place of 
customary law among the Hindus is now 
well-established. In, the Collector of 
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Madura v. Moottoo Ramalinga Sathupathy®. ` 
It was observed by the Privy Council : 


“ Under the Hindu system of law clear 
proof of usage will outweigh the written 
text of the law.” . 


In Rama Rao v. Rajah of Pittapur® the 
Privy Council observed : 


“ When a custom or usage, whether in 
regard to a tenure or a contract or a 
family right, is repeatedly brought to 
the notice of the Courts of a country, 
the Courts may hold that custom or 
usage to be introduced into the law 
without the necessity of proof in each 
individual case. It becomes in the 
end truly a matter of process and 
pleading.” 


In Pemraj v. Chand Kanwar? the Privy 
Council observed : 


“ It is not doubtful that the ordinary 
rule is that a party relying on a custom 
siaeiebieleve ss which is at variance with 
` the ordinary Hindu Law must allege 
and prove it. But it is equally beyond 
doubt that a custom which has been 
recognised and affirmed in a series of 
decisions, each of them based on evidence 
_ adduced in the particular case, may become 
incorporated in the general law, witb 
` the result that the onus of proof, no 
longer lies on those who assert it but 
` upon those who assert an exception to 
i o osL 
The latest decision is that of this Court in 
Ujagar Singh v. Mst. Jeot wherein after- 
referring to the statement of law in Rama 
Rao v. Rajah of Pittapur?, earlier referred 
to, this Court pointed out that “ when a 
custom has been so recognised by: the 
Courts, it passes into the law of the land 
and the proof of it then becomes unnecese 





1. - (1868) 12 M.I.A. 397: 1 Berg. L.R.1. 

2. LLR.41 Mad, 778 : ALR. 1918 P.G.81, 
3. (1947) 2 M.L.J. 516: A.I-R. 1948 P.G. 60. 
4. (1959) 2S.C.R. (Supp.) 78: ALR. 1959 
S.C. 1041. 


14 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


sary under ° section 57 (1) of the 
Evidence Act.” In the particular cir- 
cumstances of that case this Court pointed 
out that there was a formidable array of 
authorities in support of either view, and, 
therefore, went into the evidence and 
held that the respondent therein had’ 
proved a custom whereby a sister was 
entitled to succeed in preference to the 
collateral relations of her brother. 


g. Now let us see whether in the com- 
munity to which the parties belong the 
rule of pathnibhagam with the special 
modification of that rule pleaded by the 
plaintiff is prevalent. That the rule of 

` pathnibhagam is prevalentin various parts 
of the country there is no doubt. In 
Palaniappa Chettiar v. Alagan Ghetti! the 
Privy Council referred to the statement of 
law by Mayne in his Hindu Law (Edn. 7), 
Para. 473 to the following effect : 


“In some families, however, a custom 
called pathnibhaga prevails of dividing 
according to mothers, so that if A had 
two sons by his wife B and three sons 
by C, the p-operty would be divided in- 
to moieties one going to the sons by 
B and the other to the sons by C; 
G. Sumrun Singh v. Khedun Singh*. 
This practice prevails locally in Oudh, 
as evidenced by numerous Wajib- 
Ul arz, which I have seen in cases 
under appeal to the Privy Council.” 


They also referred to the prevalence of 
the custom in many parts of Southern 
India, as referred to by Mr. Ellis, on 
page 357 of Vol. IT of Strange, and at 
page 167 of that work to the following 
effect : 


“The division of estates, isin case of one 
person having several families by diff- 
erent women, among the families in 
equal shares without reference to the 
number of persons in each.” 





4. I:L.R.44 Mad. 740: ALR. 1922 P.C, 228 
2. (1814) 2 S.D.A. Beng. 117. 
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Thei: Lordships, therefore, approached 
the evidence in that case witha knowledge 
that such a custom does exist, and was not 
an improbable one in the particular case, 
and after examining the evidence came 
to the conclusion that the custom. of 
pathnibhaga was proved. 


6. We may now refer to the decisions 
that were cited before the Courts below 
and were relied upon before this Court. 
The earliest one is a decision of the year 
1890, in Ayikutit Bhagavathi and another v. 
Chithambarathanu Mathevan’, where the 
effect of the evidence was stated ‘as 
follows : i 


“ From the evidence on both sides, it is 
clear to us that Krishnanvakaktar to 
which the parties belong, follow the 
Hindu Law with one or two points of 
divergence from it, viz., the widow 
cohabiting with the brother of her 
deceased husband and the existence of 
Pathnibhagam.” 


The next decision is of the year 1904 
in Ramaswami Sadasivan v. Thanu Gouri*, 
reported in Kolappa Pillai’s unreported 
important cases, p. 179. Here again on 
a consideration of the evidence it was 
held that the preponderance of evidence 
asa whole was in favour of Pathnibhagam. 
But one of the learned Judges observed : 


“The Pathnibhagam which prevails 
in this community seems to go even 
beyond the usual custom known as 
Pathnibhagam that it is not 
only sons of different mothers that take 
per stirpes (according to the number of 
mothers) but when one mother has got 
only female issue and another a male 
issue the female issue gets a half share 
in their father’s properties and the 
male issue by the other wife of the 
father takes the other half.” 


: 4 (1890)8 T.L.R. 51. 


(1904) Kolappa Pillai’s U.1.C. P.. 
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It is upon this decision thatthe plaintiff - 


based her whole casé. It must be pointed 
out, however, that the learned Judge did 
not go into the evidence regarding the 
particular type of pathnibhagam which 
was stated to be prevalent among. this 
community. Nor. was it necessary to 
decide that question for the purpose of 
that case. It was a mere passing observa- 
tion and this is a solitary case in which 
such a special custom is mentioned. 


J. We then. come to another decision of 
the year 1944, in Nogaru Pillai Saraswathi 
Amma v. Thanu Pillai. In that 
case also the special custom pleaded 
by the plaintiff did not arise for decision. 


What was urged was the right of absolute . 


ownership for a widow of a member of a 
Krishnanvaka community. The argu- 
ment was that the existence of Pathni- 
bhagam in the community implied the 
principle that on the death of the husband 
of a Krishnavakakar woman, in the 
absence of his children, she was entitled 
to inherit her husband’s property abso- 
lutely. This contention was rejected 
but the decision proceeded on the basis 
that the custom of Pathnibhagam was 
prevalent in this community. 


8. There is a decision of the District 
Court of- Nagercoil in O.S. No. 109 of 
1096 M.E., dated 22nd December, 1923, 
marked Exhibit A-6, wherein it was 
observed : 


“But it has been held in Kolappa 
Pillay, page 179 that in the community 
Krishnavakakars to which the parties 
belong that when a man dies leaving 
two wives even though one wife might 
have only female issues such female 
issues are entitled to a half share as the 
Patnibhagam to their mother. It ap- 
pears to me therefore that under the 
ruling in Kolappa Pillay’s select deci- 
sions cited before in which Aoikutti 
Bhagawathi and another v. Chithambara- 





L 1944 T.LR. 710, 
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than Mathevan? and Hemangini Dasi v. 

Kedarnath Kundu? have been cited and 

followed, plaintiffs are alse entitled 

to a half share in the assets of 
_ Kunchan.” 


There is another decision of the District 
Munsiff’s Court of Kuzhithurai in C.S. 
No. 18 of 1959, dated and January, 1960, 
wherein it was observed : 


“ Exhibit B-26 judgment proceeded on 
the basis that as the parties belonged to 
Krishnan Vakakkar Community per 
capita division among them is not allow- 
able. That community does not follow 
Hindu Mitakshara Law. There is 
authority for the position that this 
community follows the syster known 
as Patnibhagam under which property 
of the deceased is inherited according 
to the number of widows he had irres- 
pective of the existence of the children 
to the deceased.” 


This decision recognised the existence of 
Patnibhagam but not the special custom 
pleaded by the plaintiff. 


9. Itis thus seen that most of the deci- 
sions either expressly or implicitly recognis- 
ed the existence of custom of Patnibhagam 
in this community, but the decision found 
in Exhibit A-6 is the only one on the 
special kind of Patnibhagam pleaded by 
the plaintiff and is directly in point. 
But even this decision did not proceed on 
the basis of the evidence in the case. It 
relied on the observation of the learned 
Chief Justice in the decision already 
referred to, in Nagaru Pillai Saraswathi 
Amma v. Thanu Pillai’, This observation 
was not, however, based on a discussion 
of the evidence and was not necessary 
for the decision in that case, as already 
pointed out. 





1, (1890) 8 T.L.R. 51. l 
eo 115: (1889) I.L.R. 16 Cal, 758. 
3. (1944) T.L.R. 710, 
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ro.. While it is true that this community 
is a very small community found within 
a small local area and the cases that are 
likely to arise in that community, which 
will reach the Courts may not be many, 
we cannot merely on that ground, ignore 
the well established principle that before 
a custom san be held as having been 
proved merely on the basis of earlier 
decisions, those decisions should have 
been based on evidence adduced in respect 
of the cases. That test is not satisfied 
in this case. Neither of the two decisions 
which refer to the special kind of Patni- 
bhagam pleaded by the plaintiff was based 
on the evidence in the case. Thus while 
the existence of the custom of Patni- 
bhagam in the community may be’ said 
to have been established, the special 
kind of Patnibhagam pleaded by the 
plaintiff cannot be said to have been 
established and the appellant cannot 
succeed unless she establishes the latter. 
In this view it is unnecessary to go into 
the question of family arrangement. 


‘ux. The appeal is dismissed with costs 
of the 1st respondent to be paid by the 


appellant. 
V.K. Appeal dismissed. 


th te 


‘of Article 14. of the 
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THE SUPREME COURT: OF INDIA: 
(Civil Appellate Jarson 


Present :—V. R. Krishna Iyer and R. S.. 
Sarkaria, Ff. i i 


Murthy Match Works, etc; 
-Appellants® 


M/s. 


etc. 33 
7.. 


The “Assistant Collector of Central 
Excise, etc. Respondents. 


(A) Gonstitution of India (1950), Article 
14—Reasonable — classification—-What 1s-— 
Tests. 


(B) Gentral Excise and Salt Act (I of 1944), 

‘section 37 °(1)—WNotification No. 162 of 
1967 issued under—Validity—If violative 

Gonstitution—Judicial 

review—How far permissible. 


It is true that a State may classify per- 
sons and objects for the purpose of 
obtaining revenue or other objects. 
Every differentiation is not'`a discri- 
mination. But classification can be 
sustained only if it is founded on perti- 
nent and real differences as distin- 
guished from irrelevant and artificial 
ones. The constitutional standard by 
which the sufficiency of the differences 
which form a valid basis for classifca- 
tion may be measured has been repea- 
tedly stated by the Courts. If it rests 
on a difference which bears a fair and 
just relation to the object for which 
it is proposed it is constitutional. “To. 
put it differently, the means must have 
nexus with the ends. Even so, a large 
latitude is allowed to the State for classi- 
fication upon a reasonable basis and 
what is reasonable is a question of 
practical details and a variety of factors 
which -the Court will be reluctant and 
perhaps ap odenped to -investigate. In 


*C.AS, Nos, 1752 to 1769 of 197°: 
January, 1974- 
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this imperfect world perfection even ‘in 
grouping is an ambition hardly ever 
accomplished. The question -of classi- 
fication is primarily for legislative judg- 
ment and ordinarily does not become 
a judicial question. A power to classify 
being extremely broad and based on 
diverse considerations of executive pra- 
gmatism, the judicature cannot rush in 
where even the Legislature warily 
treads. All these operational restraints 
on judicial power must weigh more em- 
phatically where the subject is taxation. 


[Para. 15.] 


One facet of the equal protection clause 
upheld by the Indian Courts is that while 
similar things must be treated similarly, 
dissimilar things should not be treated 
similarly. There can be hostile descri- 
mination while maintaining a facet of 
equality. [Para. 16.] 


Another proposition which is equally 
settled is that merely because there is 
room for classification it does not follow 
that legislation without classification is 
always unconstitutional. The Court can- 
not strike down a law because it has not 
made the classification which commends 
to the Court as proper. Nor can the 
legislative power be said to have been 
unconstitutionally exercised because with- 
in the class a sub-classification was rea- 
sonable but has not been made. 


[Para, 18.] 


In the present case, a pertinent principle 
of differentiation which is visibly linked 
to productive proesss, has been adopted 
in the broad classification of power- 
users and manual manufacturers. It 
is irrational to castigate this basis as 
unreal. Indeed the soundness of this 
distinction isnot denied. The challenge 
is founded on the failure to mini-classify 
between large and small sections of 
manual match-manufacturers. But it is 
not for the Courts to reason why, that 
being a policy decision of Government 
s—3 


dependent on pragmatic wisdom 
playing on imponderable forces at work. 
The Court’s jurisdiction halts where the 
constitutional touchstone of a rational 
differentiel having a just relation to 
the legislative end to revenue raising is 
satisfied. Absolute justice to every pro- 
ducer is a self-defeating adventure for 
any administration and general direction, 
not ?| minute classification, is all that can 
be* attempted. For these reasons the 
High | Court was right in not striking 
out, the; ; Notification No. 162 of 1967 
issuedyunder section 37 (1) of the Cen- 
tral Excise and Salt Act, 1044, a8 
discriminatory under Article 14 of the 
Constitution of India. ~  — (Para. 20.) 


Cases referred to:— 


United States v. Butler, (1936) 297 U.S. 
1 : 56 Sup. Ct. 312: 80 Law. Ed. 477 : 
American Constitutional Law—Thicd Edn. 
by Tresolini and Shapiro; Bain Peanut 
Co. v. Pinson, (1930) 282 U.S. 499 3 
K. T. Moopit Nair v. State of Kerala, 
(1961) 3 S.G.R. 77 : (1961) 2 5.G.J. 269: 
A.I.R. 1961 S.C. 552 3 State of Kerala 
v. 3 Haji K. Haji Kutty Naha, (1969) 
1 S.GJ. 691 : (1969) 1 S.C.R.645 : 
A.LR. 1969 S.C. 3783 Khandige Sham 
Bhat v. The Agriculiural Income-tax Officer, 
(1963) 3 S.C.R. 809 : (1963) 1 S.GJ. 
140 : 48 L.T.R. (S.G.) 21 : ALR. 1963 
S.G. 594. 


The Judgment of the Gourt was delivered 


by 


Krishna Iyer, J—The core of the con- 
tention urgcd_ by the appellants in these 
various appeals filed by certificate under 
Article}\133 (1) (a) and (c) of the Gonsti- 
tution is that the} excise duty cn matches 
sought to be levied on these medium- 
sized manufacturers cf Shivakashi wears. 
the mask of equality but in its true face 
bears the marks ef unequal justice viola- 
tive of Article 14 of the Constitution of 
India. 
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@. Shri .Ghitale, lezrned Counsel for 
the appellants, has focused his arguments 
on one . grievance only—and, we think, 
with good reason—that the discriminatory 
fiscal treatment of his clients is unconsti- 
tutional, the vice being treatment of 
‘dissimilar categories similarly. To com- 
press his whole argument in ə single sen- 
tence, it is that the appellants, small manu- 
facturers of matches, have been sub- 
jected by the impugned notification to 
excise duty at the same onerous rate 
as has been applied to larger procucers, 
wilfully indifferent to a historically well- 
recognised classification between the 
‘smaller and the lerger group of match 
manufacturers, and the injury sustained 
flows from this failure to clsssify and 
deal differentially with sets of producers 
who are unequal in their economic 
capabilities in the matter of production, 
and marketing—a sort of traumatic egality. 
In brief, equal treatment of unequal 
greups may. spell invisible yet substantial 
discrimination with consequences of 
unconstitutionality. That dissimilar things 
should {not be treated similarly 
in the name of equal justice ‘is of 
Aristotelian vintage and has been. 
by implication, enshrined in our Consti- 
tution. ` 


a. The facts which unfold the case of 
the appellants may now, be set out. 
The match industry in India has grown 
‘over the decades and Shivakashi occupies 
an important place in the production 
‘geography of matches. From the point 
of view of manufacturing techniques, 
the safety match industry in our country 
omtrises two distinct categories—the 
mechanised sector occupied by 2 few 
big whales and the non-mechanised 
sector comprising varying sizes of pro- 
duction units ranging from the small 
fry organised on a cottage industry basis 
to considerable producers who have 
‘developed manufacturing and marketing 
muscles sufficient to compete. with the 


- THE MADRAS: LAW JOURNAL -REPORTI—(SUPREME COURT) 


_ [1974 


power-using” big four—the WIMCO, the 
AMCO, the ESAVI, and the Pioneer. 
The Tariff Commission Report on 
this Industry has stated : 


“ Unlike units in the mechanised sector 
which have power-driven equipment 
for carrying out all the important 
operations including manufacture of 
splints and veneers, frame filling, 
dipping, box - making, etc., those in 
categories “© B ” and “ G follow 
almost identical manufacturing 
process, obtaining their. splints 
and veneers from outside suy pliers 
and getting such impcrtant cperations 
as box-making and frame filling done 
by outside domestic labour on piece- 
rate basis. Only such of the processes 
as dipping, box - filling, banderolling 
and packing which under Excise or 
-Explosives Act regulations cannot be 
_ entrusted to outside labour are carried 
out in the factory sheds of the units and 
the workers employed for these also 
are mostly paid on piece-rate basis. 
All the operations, whether undertaken 
in the factory premises or passed on to 
outside piece-work labour to be carried 
out in the homes of the latter conjointly 
with other members of the family, are 
done by manual process. The same 
system is followed by “D” category 
units as well, except those sponsored by 
K. & V.I.Q. some of which manu- 
facture their own splints and veneers.” 


4- Classified on the basis of quantity, 
turnout and other germane factors, a 
fourfold categorisation into ‘‘A’’, “B”, 
“C” and “D” was extant in the indus- 
try roughly corresponding.to the techni- 
ques of production and the use of power 
adopted by each. The . Tariff Commis« 
sion explained this aspect and reported on 
the operation of the differential excise 
levy system on production and trade 
practices.. Counsel for the appellants 
has rested his case of discrimination .by 
subversive equality or rather non-discri- 
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mination where a deserving, differentia- 
tion is the desideratum, on the findings of 
the Tariff Commission Report. We 
might as well give copious but relevant 
excerpts from it to discern the foundation 
of the argument. The report runs‘on to 
state : - f 


© “ As indicated in Appendix II, accord- 
ing to the excise tariff classification, 
units in the match industry now stand 
grouped into four classes, namely, 
: SA’, ‘B’, ‘C?’ and ‘D?’ not on any 
technological differentiation but on 
the basis of output —‘ A ° class com- 
prising factories whose annual output 
- exceeds 4,000 million match sticks, 
'--*B? class comprising factories whose 
annual output exceeds 500 million 
match sticks but does not exceed 4,000 
- million match sticks, ‘CG’ class com- 
‘ prising factories whose annual output 
exceeds 50 million match sticks but 
does not exceed 500 million match 
sticks and fD?’ class comprising fac- 
‘tories whose annual output does not 
exceed 50 million match sticks. 
According to this classification the fac- 
tories belonging to WIMCO, AMCO 
and ESAVI fall under category ‘A’, 
the rest comprising the units in the non- 
‘mechanised sector fall under the other 
three categories, namely, ‘B’, € G ° and 

6 D ? baa . 


“ Selling system : _ 


- (i0) Small producers—The system of 
selling adopted: by these manufacturers 
varied according to their status and 
financial resources. The system almost 
universally followed by such producers 
is to make outright sales, without any 
discount or commission to wholesalers, 
‘both out-station and loéal. The bigger, 
among such producers belonging to 

`- category ‘B?’ are reported in some 
cases to sell as well through dealers and 
sole selling sgents: Many of them 


have also got their own depots and 
regular stockists in a limited number of 


. Out-station centres. As regards ‘CG’ 


and ‘D’ class producers, the system: of 
sales covers the following variants 
according to facilities available to them : 
(7) outright- sales to wholesale mer- 
chants, local or out-station; (ii) sales 
through joint schemes of depots which 
stock different brands from ‘several 


` producers ; (iii) sales by sending goods 
. in their own vans in bulk to distributors 


and dealers in nearby States ; and (io) 
sales through their own salesmen who 
deliver goods in local markets to the 


` shopkeepers on bicycles (a special 


feature of f D?’ class units. 


’ From the replies received by us from 


units in the small scale sector it would 


-appear .that those in category ‘B?’ 


situated in the Sivakasi/Sattur/Kovil- 
patti area have over some years in the 
past established contacts and developed 
a fairly wide selling system enabling 
them to cater to the markets in distant 
States, including West Bengal, U. P., 
Delhi, Gujarat and practically all 
the States in the South. The size of 
their operations has all along enabled 
them to undertake supply in wagon- 
loads at their concessional rates, which 
is an important consideration for de- 
veloping distant markets to be served 
by rail transport.” 


“ Although they are not comparable 
‘to WIMCO in having a country-wide 


distributive organization, these units 
evinced till recently all the symptoms 
of a steady and healthy developrrent, 
some of them having reached the maxi- 
mum limit (4000 million sticks) of 
Category‘ B’ with a. reputation for 
their. brands in far off markets. They 
had the resources to support this pro- 
gressive development and a few of them 
have represented that with an improve- 


20 


e 
ment of the climate of the trade which 
has been completely vitiated by the 
slab system of excise duties (see para- 
graph II) and given necessary facilities 
they would be able to re-establish the 
markets they had assiduously built up 
and even initiate a scheme of gradual 
mechanisation of important processes 
in their factories for the betterment of 
the quality of their products. In the 
` present context, it is worth taking note 
of the fact that the credit for an expand- 
ing market for matches produced in 
the non-mechanised sector is attribut- 
able largely to the sales endeavours of 
factories which had grown to be ‘B?’ 
class units that had necessary resources 
for the purpose and were able to main- 
tain quality.” 


“In contrast to the ‘B?’ class units, 
the selling system of those in category 
‘C?’ betokens a position of serious 
weakness. Except the ‘CG’ class units 
which have been brought into existence 
by fragmentation of bigger units and 
still operate under the protecting wing 
of the sponsor (see paragraph 11), the 
new-comers in this class who have no 
tradition, function mostly with meagre 
financial resources and have no com- 
parable advantage. Unable to sell 
their ‘output in wagon-loads they are 
compelled tə dispose of it to local 
financing-cum-trading agencies at rock 
bottom prices dictated by the latter 
for what has now come to be called 
consignments of “ Assorted labels”. 
This, in effect, involves a complete 
surrender by the ‘C? class producers 
the benefit of differential excise rebate 
allowed to them to the detriment of 
others as well. The low purchase 
prices of the goods enable such agencies 
to send consignments of mixed brands 
to distant places in wagon-loads and 
find a market by offering to the whole- 
salers there extremely competitive rates 
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- vis-a-vis the usual rates charged by ‘B ” 


class units, the retail selling prices being: 


` the same for both. Our examination 


of the problem of the small scale units 

in category ‘ Q’ indicates that basically- 
their problem is not different from other 

small industries suffering similar ex- 

ploitation by middlemen. As in other 

cases they can best be extricated from. 
the grip of the middleman by the esta-- 
blishmentof suitable sales co-operatives. 

We draw the attention of the: State 

Governments to this problem for initiat- 

ing necessary. measures for the purpose 

particularly of the Government of 
Madras, as the concentration of such 

units is in that State, where the problem- 
presents itself in the most acute form, 

but offers favourable prospects for the 

establishment of several full-fledged. 
sales co-operatives with adequate mem-- 
bership.” 


“There is sufficient evidence to indi-- 
cate that the effects have been quite 
widespread and recourse has been taken 
to fragmentation on a fairly extensive 
scale.” 


“ The Sivakasi Chamber has stated as 
follows : 4 


“In the face of such unhealthy compe-- 
tition from ‘Q?’ factories and the dis- 
advantages over ‘A’, the ‘B?’ is un-" 
able to market its production resulting’ 
in heavy accumulation of stocks. It 
is now felt by ‘B?’ class factories that 
there is no other salvation for them. 
except to convert ‘B? into ‘ C’class. 
factories in benami names, as few have 
since done. It may be pointed out 
that 16 long established ‘B?’ factories 
have reduced themselves to ‘CG?’ class. 
with effect from 1st April, 1963, in this 
Division alone -in addition to the 
numerous factories who have already 
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converted from ‘B?’ to ‘C’ as regards 
similar fragmentation of the larger 
units in category ‘C ’. Almost-identical 
views have been expressed by the Tiru- 
nelvely Match Association, representing 
150 fC?’ class match factories, in ‘the 
following words : ‘ In view of the vast 
. difference of excise duty between rst 
and grd slab of excise duty in ‘C? 
‘class there is a tendency and practice 
among the manufacturers to work in 
the first slab only and te stop therewith.’ 


In this way starting of small new units 
. with the motive to enjoy rebate in the 
first slab of excise duty has become 
common and this has clearly resulted 
‘in loss of revenue, as well as working of 
"units in less than the permitted capa- 
city. It has been brought to our 
notice that the situation has deteriorated 
‘to such an extent as a result of the slab 
‘system that some. erstwhile ‘B?’ units 
‘have suspended their manufacturing 
activities altogether and instead found 
‘it more profitable to patronise a number 
of newly established ‘CQ?’ class units. 
‘Their taking over the products of the 
latter in their new role as a trading- 
cum-financing agency has been facilitat- 
-ed by their established market connec- 
tions and resourcefulness. “Instances 
of ‘B’ category units owned by indivi- 
dual proprietors drowngrading them- 
‘selves into category ‘G’ and having a 
number of ‘ CG’ class units set up in the 
nam: of near relations have also been 
` noticed by us in the course of our visits 
to factories in the Sivakasi/Sattur/ 
Kovilpatti area. The allegations about 
extensive fragmentation were not denied 
‘by anybody at the public inquiry.” 


“The volume of evidence, both direct 
and indirect, that we have received in 
this connection fully testifies to the 
fact that large-scale fragmentation of 
*B’ and ‘ Q’ class units has taken place 


directly as a result of the slab system — 
all motivated by the attraction offered 
by the large duty differential of 65 nP. 
for the lowest slab rate under category 
© C 20% 


“From the- evidence received by us 
‘B?’ and °C’ class units have to offer 
their match boxes generally. at a dis- 
count of Rs. 2 to Rs. 3 per bundle ‘of 
5 gross boxes, i.e. at about 40 to 6o nP. 
per gross less than the price charged by 
WIMCO. While the quality of matches 
produced by ‘B?’ class manufacturers 
has the reputation of being generally 
good and comparable to WIMCO’s 
matches, the ‘ G ’ class units do not have 
such reputation in the market. The 
‘Q? class manufacturers are handi- 
capped by a further disadvantage on 
account of the lower scale of their pro- 
duction, inasmuch as they cannot usu- 
ally offer a wagon-load of matches at a 
time for despatch to the upcountry 
markets for sale and have generally to . 
bear the Central Sales-tax. After 
carefully considering all aspects of the 
case including estimates of costs of 
the manufacturers, we are of opinion 
that a differential of 20 nP. in the rates 
of excise duty per gross of match boxes 
between ‘A’ and ‘B?’ class units and 
a differential of 30 nP. between ‘B’ 
and ‘CG’ class manufacturers would be 
quite adequate to safeguard their res- 
pective interests. On similar considera- 
tions a differential of 35 nP. between 
‘Q’ and ‘D’ class units would also be 
justified. For reasons stated in para- 
graph 11 and as stressed therein we are 


‘definitely against continuance of the 


slabs introduced in classes ‘A’, ‘B?’ 


‘and ‘Q?’ carrying differential rates of 


excise duty, which have.entailed serious 
repercussions on the entire industry. 
We, therefore, recommend the follow- 
ing scales of excise duty to be levied 
for the four classes respectively : 


For ‘A’ class P 
For ‘B’ class Ta 
For ‘ Q?’ class 
For ‘D?’ class 


5. The Tariff Commission recommend- 
ed, the abolition of sub-classification for 
the purposes of excise duty and suggested 
separate scales of excise duty’ to be levied 
for the four classes of units, namely ,° A’, 
*B’,‘C’ and ‘D’. Based on these re- 
commendations, the slab system of excise 
duty was abandoned by Governmsnt and 
the category-wise rate was adopted. The 
impact on production of the differential 
duty scheme was a process of splintering 
of the ‘ B’ group to inhale the advantages 
offered to the ‘G?’ group resulting in a 
reduction in total production, thanks to 
the thinning tendency in the ‘B°’ group. 
Indeed, the fiscal misdirection, by show- 
ing concessional rates to the “G? cate- 
gory as against ‘B?’ category, generated 
pseudo ‘CG’ category producers from 
out of the erstwhile ‘B?’ category so that 


the bona fide small-scale manufacturers 


falling in the ‘G’ category were flooded 
out. Moreover, the genuine ‘Q?’ cate- 
gory manufacturers were exploited by the 
middlemen who snapped up the margin 
of tax concession for themselves, defeating 
the object of the concessional duty for 
the small producer. This dilemma in- 
duced Government to revise its fiscal 
thinking and led to the impugned notifica- 
tion which withdrew the tax concession 
to the ‘CG’ category and equated it with 
the ‘B?’ category. 


6. Section 3 of the Central Excise and 
Salt Act, 1944, empowers the levy and 
collection of duties on goods produced or 
manufactured in the State, the rate being 
set forth in the First Schedule to the Act. 
Item 38 in the first schedule relates to 
matches. Scction 37 contains the rule- 
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Rs. 4.60 per gross boxes 
Rs. 4.40 per gross boxes 
Rs. 4.10 per gross boxes 
Rs. 3.75 per gross boxes.” 


making power and section 37 (1) confers 
power on the Central Government by 
rules to exempt any goods from the whole 
or any part of the duty imposed by the 
Act. Under this power the Central 
Government issued a notification adopting 
a “classification ” approach for extend- 
ing concessional rates. Originally, a 
broad classification was made as between 
matches manufactured by use of machi- 
nery and those by other means. Among 
the second category a sub classification 
was made as ‘B’, ‘C?’ and ‘D” for the 
purposes of concessional rates. In 1966, 
a uniform levy of Rs. 4.15 per gross of 
match boxes was made doing away with 
*B’ to’ D?’ classes. In 1967, this position 
was revised by notification No. 162 of 
1967 which ‘is challenged before us. It 


reads : 


“In exercise of the powers conferred 
by sub-rule (1) of Rule 6 of the Central 
Excise Rules, 1955, and in supersession 
of the Notification of the Government 
of India in the Ministry of Finance 
(Department of Revenue and Insue 
rance) No. 115.0f 1967, Central Excise, 
dated the 8th June, 1967, the Central 
Government hereby exempts matches 
specified in column (2) of the Table 
below, falling “ under Item No. 38 of 
the First Schedule to the Central 
Excises and Salt Act, 1944 (I of 1944) 
and cleared by any manufacturer for 
home consumption, from so much of 
the duty of excise leviable thereon as is 
in excess of the rate specificd in the 
corresponding entry in column (3) of 
the said table : 


1) 





Category Description of matches. 





1. -Matches in or in relation to the 
manufacture of which any pro- 
cess is ordinarily carried on with 
the aid of power 

2,° Matches in or in relation to the 
manufacture of which’ no ‘pro- 
cess is ordinarily carried on with 
the aid of. power 





Provided that — 


(1) Matches referred to in category 2 
and cleared for home consumption 
during the financial year from a factory 
from which the total clearance of 
matches during that year is not, as per 
declaration made by the manufacturer 
under this notification, estimated to 
exceed 75 million matches, shall be 
allowed to be cleared at the rate of 
Rs, 3.75 per gross of boxes 50 matches 
each, upto 75 million matches and the 
quantity of matches, if any, cleared in 
excess, and upto 100 million matches 
shall be allowed to be cleared at the 
rate of Rs. 4.30 per gross of boxes of 
50 matches each ; and if the clearance 
in such factory exceeds roo million 
matches during the financial year, the 
manufacturer shall be required to pay 
at the rate of Rs. 4.30 per gross of 
boxes of 50 matches each,.on the entire 
quantity cleared during the financial 
year d i 

9. The upshot of this system of duty is 
that B’ and G” categories of old will 
now be treated equally and the grievance 
of the petitioners, who are ‘CG’ category 
manufacturers is that clubbing them to- 
gether with the far stronger ‘B°’ type 
manufacturers is virtually ' condemning 
them to gradual extinction. Treating 
unequals as equals and compelling both 
to bear equal burdens is to show. the ‘ Q? 


esceceocosseoo 
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Rate 
(Rs. per gross of boxes 
50s matches each) 


— 


4:90, 





type manufacturers the way out. It ‘ig. 
urged that the test of capacity of each. 
group in the industry to bear the. levy,. 
recognised in the past and approved in 
the Tariff Commission Report, is given. 
the go-bye now. 


8. The contention, in reply, by the State- 
is that at present the classification of the 
manufacturers is based on the use of power- 
which in turn has a rational relation to the- 
techniques and processes of production 
and their ability to bear the burden of the 
levy. It is further argued that the Govern-- 
ment did give effect to the recommenda- 
tions of the Tariff Commission regarding- 
the four-fold classification but, finding: 
certain evils developing, the Central 
Excise Reorganisation Committee went 
into the subject and suggested methods 
to re-orient the scale and scope of excise 
duty. This Committee’s report led to- 
the current notification and the dichotomy- 
between mechanised and non-mechanised 
industry proceeds on 2 rational differentia. 
which has a substantial relation to the 
legislative end: 


9. There is no doubt that in the past 
among the non-mechanised manufacturers: 
of matches a further classification based 
on viability bad been made. It is also 
true that the financial resources, the 
capacity to command a market on their- 
own without depending on intermediaries, 
etc, marked off the ‘B° category from 


y 
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the ‘Ci category. But then experience 
gathered subsequently disclosed certain 
evils which the State took note of and 
endeavoured: to set right. Ultimately, 
the present notification was issued obli- 
terating the distinction which gave a 
concessional edge to the ‘CQ’ group over 
the ‘B?’ group. i 


‘zo. The learned Counsel for the appel- 
lants persuasively pleaded that this un- 
‘socialistic step has left the small producers 
like his clients in the cold and virtually 
compelled them to retire from the industry. 
May be, there is force in this grievance. 
Instead of protecting the tiny manufac- 
turer from the injurious intermediary 
and inhibiting the larger producer from 
‘resorting to the device of self-division 
‘and other make-believe tactics, the State 
has resorted to a policy of equal levy 
rom both which, according to the Coun- 
sel, hits the poor and helps the better-off. 
“This is a criticism of legislative judgment, 
not a ground of judicial review. 


ar. We agree that bare. equality of 
‘treatment regardless of the inequality of 
realities is neither justice nor homage to 
the constitutional principle. Anatole 
France’s cynical statement comes to our 
mind in this context : 


“The law, in its majestic equality, 
forbids the rich as well as the. poor to 
sleep under bridges, to beg in the 
streets, and to steal bread.” 


12. The forensic focus turns on unconsti- 
tutional non-classifiation of the ‘B’ and 
‘Q? categories and the vice of lugging all 
‘non-mechanised producers tog:ther into 
‘one mass. :The Court is being invited to 
compel the legislative and executive wings 
to classify, but we feel that from the 
judicial inspection tower the. Court may 
only search for arbitrary and irrational 
classification and its obverse, namely 
capricious uniform ity of treatment where 
-a crying dissimilarity exists in reality.. 
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13. Right at the threshold we must. warn 
ourselves of the limitations of judicial 
power in this jurisdiction. Mr. Justice 
Stone of the Supreme Court of the United 
States has delineated these limitations in 
United States v. Butler American Consti- ` 
tutional Law — third edn. by Tresolini 
and Shapiro thus : 
“The power of Courts.to declare a 
statute unconstitutional is subject to two 
guiding principles of decision which 
‘ought never to be absent from judicial 
consciousness. One.is that Courts are 
concerned only with the power to enact 
statutes, not with their wisdom. The 
other is that while unconstitutional 
exercise of power by the executive and 
legislative branches of the Government 
is subject to judicial restraint, the only 
check upon our exercise of power is our 
own sense of self-restraint. For’ the 
removal of unwise laws from the statute 
_ books appeal lies not to the Courts but 
to the ballot and to the processes of 
democratic Government.” 


14. In ‘short, unconstitutionality and 
not unwisdom of a legislation is the narrow 
area of judicial review. In the present 
case unconstitutionality is alleged as 
springing from lugging together two dis- 
similar categories of match manufacturers 
into one compartment for like treatment. 


15. Certain principles which bear upon 
classification may be mentioned here. 
It is true that a State may classify persons 
and objects for the purpose of legislation 
and pass laws for the purpose of obtaining 
revenue of other objects. Every differ- 
entiaticn is not a discrimination. But 
classification can be sustained only if it is 
founded on pertinent and real differences 
as distinguished from irrelevant and arti- 
ficial ones. The constitutional standard 
by which the sufficiency of the differentia 
which form a valid basis for classification 
may be measured, has been repeatedly 








- i. (1936) 297 U.S. 1 


: 56 Sup. Ct. 312: 80 
Law Ed. 477. ; 3 . 


% 
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stated by the. Gourts. If it rests‘on a 
difference which bears a’ fair. and just 
relation to the object for which it.is pro- 
posed, it is constitutional. To put it 
differently, the means must have nexus 
with the ends.- Even so, a large latitude 
is allowed. to the State for classification 
jupon a’ reasonable basis and what is 
reasonable is a question of practical details 
and a variety of factors which the Court 
will be reluctant and perhaps ill-equipped 
to investigate. In this imperfect world 
` [perfection even in grouping is an ambi- 
Ition hardly ever accomplished. In this 
context, we have to remember the 1ela- 
tionship between. the legislative and judi- 
cial departments of Government in the 
determination of the validity of classifica- 
tion. Of course, in the last ‘analysis 
Courts possess the power to pronounce 
on the constitutionality of the acts-.of the 
other branches whether-a classification 
is based upon’ substantial differences or is 
arbitrary, fanciful and consequently illegal. 
At the same time, the question of classifica- 
tion is primarily for legislative judgment 
and ordinarily. does not become a judicial 
question.- A power to classify being 
extremely broad and based on -diverse 
considerations of executive pragmatism, 
the judicature cannot rush in where even 
the legislature warily treads. All these 
operational restraints on judicial power 
must weigh more emphatically where the 
subject is taxation. 


16. One facet of the equal protection 
clause, upheld by the Indian Courts and 
relevant to the present case, is that while 
similar things must be treated similarly, 
dissimilar things should not be treated 
similarly. There can be hostile discri- 
mination while maintaining a facade of 
equality. 


Procrustean cruelty cannot be equated 
with guarantee of constitutional equality, 
and we jhave.to examine- whether such -is 
the lot of the appellants.c.. > 7 

S—4 


17.. ‘This Court is in ‘several ‘rulings 
highlighted this sensitive underside’ of 
equal protection ~ Indeed, the complaint 
of the petitioners is that by abolition, of 
the difference in fiscal burden ‘between 
categories ‘B’ and ‘Q? an insidious 
subversion of equal treatment has been 
affected. 


‘x8. Another proposition which is equally 


settled is that ‘merely because there is 
room for classification it does not follow 
that legislation without classification is 
always unconstitutional. The Court can- 
not strike down a law. because it has not 
made the classification which commends 
to the Court as proper. Nor can the 
legislative power be said to have been un- 
constitutionally exercised because within|' 
the class a sub-classification was reason- 
able but has not been made. 


1g- Itis well established that the modern 
State, in exercising its sovereign power of 
taxation, has to deal with complex factors 
relating to the objects to be taxéd, the 
quantum to be levied, the conditions 
subject to which the levy has to be made, 
the social and economic policies which the 
tax is designed to subserve, and what not. 
In the famous words of Holmes; Je ~ in 
Bain Peanut Go. v. Pinson? : f 


“We must remem ber`that the machi- 
nery of Government would not work if 
it were not. allowed a little play i in its 
* joints.” 


20. In the ‘present case, a pertinent 
principle of differentiation, which is visi- 
bly linked to productive process,.has been 
adopted in the broad classification of 
power users and manual manufacturers, 
It is irrational to castigate this basis as 
unreal. Indeed, the soundness of this 
distinction is not denied. The challenge 
is founded on the failure to mini-classify 
between large and small sections of manual 
match manufacturers. But.ours is not 





I. (1930) 282 US 499, sor. i 
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to reason why, that being a policy decision 

f Government dependent on pragmatic 
wisdom playing on imponderable forces 
at work. Our jurisdiction halts where the 
constitutional touchstone of a rational 
differentia having a just relation to the 
‘egislative end to revenue raising is satis- 
fied. Gratuitous judicial advice on the 
socialistic direction of fiscal policy is de 
trop. We desist from that enterprise 
and leave the petitioners and men of his 
ilk to seek. other democratic remedies in 
that behalf, it being beyond our area 
normally .to demolish the tax structure 
because micro-classification among a large 
grcup has not been done by the State. 
Absolute justice to every producer is a self- 
defeating adventure for any administra- 
tion ‘and general direction, not minute 
classification,is all that can be attempted. 
For these reasons we find ourselves in 
agreement with the High Court in its 
‘efusal so strike down the notification 
under section 3 of the Central Excises 
and Salt Act, 1944. 


ex. Before concluding we may make a 
passing reference to the few decisions 
cited by appellants’ Counsel. In K. T. 
Moopil Nair v. State of Kerala}, Sinha, G.J., 
emphasised that Article 14 may be violated 
even though the law may, on the face, be 
equal if in substance unequal things are 
treated equally. In State of Kerala v. Haji 
K. Haji Kutiy Naha*, Shab, J., observed: 


“ Where objects, persons or transactions 
essentially dissimilar are treated by the 
imposition of a uniform tax, discrimina- 
tion may result, for, in our view, refusal 
to make a rational classification may 
itself in some cases operate as denial of 
equality.” 





—_—_— 


“4, (1961) 3 S.G.R. 77 : (1961) 2 S.C.J. 269 : 
A.LR, 1961 S.C. 552. 

a, (1969) 3 Sd). 691 : (1969) 1 S.C.R. 645 : 
A-J.R. 1969 S.C. 378. 
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A similar view has been taken in Khandige 
Sham Bhat v. The Agricultural Income-tax 
Officer}. 


22. It is sound law that refusal to make 
rational classification where grossly dis- 
similar subjects are treated by the law 
violates the mandate of Article 14. Even 
so, where the limited classification adopted 
in the present case is based upon a relevant 
differentia which has a nexus to the 
legislative end of taxation, the Court 
cannot strike down the law on the score 
that there isroom for further classification. 
Refusal to classify is one thing and it 
bears on constitutionality; not launching 
on micro-classification to work out perfect 
justice is left to executive expediency and 
legislative judgment and not for forensic 
wisdom. 


“The relationship between the legis- 
lative and judicial departments of 
Government in the determination of the 
validity of classification is well settled 
seccceceseseesee the authorities state 
with unanimity that the question of 
classification is primarily for the legis- 
lature and that it can never become a 
judicial question except for the purpose 
of determining, in any given situation 
whether the legislative action is clearly 
unreasonable. The legislative classifi- 
cation is subject to judicial revision 
only to the extent of seeing that it is 
founded on real distinctions in the 
subjects classified, and not on artificial 
or irrelevant ones used for the pur- 
pose of evading the constitutional 
prohibition.” 


(American Jurisprudence : 2nd Vol. 


16, para. 496.) 


“In a classification for Governmental 
purposes there cannot be an exact 
exclusion or inclusion of persons and 
things. The constitutional command 





1. (1963) 1 S.G.J. 140 : 48 L.T.R, (S.C.) 29: 
(1963) 3 S.C.R. 809, 817: A.L.R. 1963 S.G. 511., 
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for a State to afford equal protection of 
the law sets a goal not attainable by the 
invention and application of a precise 
formula. Classification in law, as in 
the other departments of knowledge or 
practice, is the grouping of things in 
speculation or practice because they 
agree with one another in certain 
particulars, and differ from other things 
in those particulars. It is almost im- 
possible in some matters to foresee and 
provide for every imaginable and excep- 
tional case, and a legislature ought not 
to be required to do so at the.risk of 
having its legislation declared void, 
although appropriate and proper’ upon 
the general subject upon which such 
legislation is to.act, so long as there is 
no substantial and fair ground to say 
that the statute makes an unreasonable 
and unfounded general classification, 
and thereby denics to any person the 
equal protection of the laws. Hence, 
a large latitude is allowed to the States 
for classification upon any reasonable 
basis, and what is reasonable is a ques- 
tion of practical details into which 
fiction cannot enter.” (ibid : _para. 


504). 


23. We have said enough to delineate ` 


the finer frontiers of the jurisdiction of the 
Court and the legislature. Having sensi- 
tive regard to the obligation of the State 
to bring the law, including the tax law, 
into pulsing relationship with life, includ- 
ing the life of the country’s economy, we 
see nothing so grossly unfair as to attract 
the lethal power of the Court to strike 
down the notification under challenge. 


24. We dismiss the appeals but in the 
circumstances without costs to the res- 


pondents. 
VK. Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) - 


Present :—P, Jaganmohan Reddy and 
P. K. Goswami, JJ. MERG oe 
M. ©. Chockalingam and others 

f f «< ` Appellants* 


v. 
V. Manickavasagam and others 

ja a an .. Respondents. 
A) Madras Cinemas (Regulation) Rules 
1957), rule 13—Renewal of licence— 
Applicability of rule 13—Tenant- > in 
possession after termination of lease—If in 
‘lawful possession’—If entitled to renewal of 
licence under. rule 13—7Juridical possession 
and lawful possession—Distinction. r 


(B) Specific Relief Act (XLVII of 1963), sec- 
tion 6—Scope. 

Rule 13 of the Madras Cinemas (Regu- 
lation) Rules, 1957, is clearly applicable 


to grant as well as to renewal ofa licence: 
[Para. 17.] 


In the context of rule 13 a tenant on the 


‘expiry of the lease cannot be said to 


continue in ‘lawful possession’ of the pro- 
perty against the wishes of the landlord 
if such a possession is not otherwise sta- 
tutorily p-otected under the law against 
even lawful eviction throug; Court po- 
cess, such as under the Rent Cont-ol Act. 
Section 6 of the Specific Relief Act, 1963, 
does not offer such. protection, but only 
forbids fo: cible dispossession, even with 
the best of title. [Para. 14.] 


‘All that section 6 of the Specific Relie 
Act, 1963 provides is that a person, even 
if he is a landlord cannot take the law 
into his own hands and fo-cibly evict a 
tenantafter the expiry of the lease. Section 
6 frowns upon forcible dispossession with- 
out recourse to law but does not at the 
same time declare that the possession of 
the evicted person is a lawful possession. 

[Para. 13.] 


The fact that after expiry of the lease 
the tenant will be able to continue in pos- 
session of the property by resisting a suit 
for eviction, does not establish a case in 





*.A..No, 1229 0f 1973, 34st October, 1973, 


28 THE MADRAS LAW JOURNAL REPORTS—~(SUPREME COURT) 


law to answer the requirement of lawful 
possession of the property within the 
meaning ofrule13. Lawful possession can- 
not be established without the concomi- 
tant existence of a lawful relationship be- 
tween the landlord and the tenant. This 
relationship cannot be established against 
the consent of the landlord unless, how- 
ever, in view ofa special law, his con- 
sent becomes irrelevant. Lawful posses- 
sion is not litigious possession and must 
have some foundation in a legal right to 
possess the property which cannot be 
equated with a temporary right to en- 
force recovery of the property in case a 
pe son is wrongfully or forcibly disposses- 
sed from it. Juridical possession is posses- 
sion protected by law against wrongful 
dispossession but cannot per se always 
be equated with lawful possession. 


[Para. 15.] 


Hence the possession of the respondents in 
the instant case after the expiry of the 
lease was not lawful possession within 
the meaning ofrule 13 entitling him to 
a renewal of the licence under rule 13. 
[Para. 16.] 


Cases referred to:— 


Lalu Yeshwant Singh v: Rao Jagdish Singh, 
(1968) 2 S.C.J. 244: (1968) 25.C.R 203: 
AIR 1968 S.C. 620 ; K. K. Verme v. 
Naraindas C. Malkani, I.L.R. (1954) 
Bom. 950 : A.I.R. 1954 Bom. 358 ; Yar 
Mohammad v. Lakshmi Das, 1.L.R. (1958) 
2 All. 394 : A.I.R. 1959 All. 1 (F.B.); 
Midnapur Zamindary Go. Ltd. v. Naresh 
Narayan Roy, 47 M.L.J. 23: 80 I C. 827: 
51 I.A. 293: ALR, 1924 P.C. 144: 
C. Bhaverlal v. Mallay Gounder, (1970) 1 
M.L.J. 236. 


hao Judgment of the Court was delivered 
y : 

Goswami, F.—This appeal by Special Leave 
is directed against the judgment of the 
Madras High Court by which it set aside 
the judgment of a single Judge of that 
Court in a writ proceeding undec Article 
226 of the Constitution. The facts may 
briefly be stated. 


a. The first respondent obtained a regis- 
tered lease of a cinema theatre known as 
Kapali Talkies, Madras, for a period of 
three years from 19th August, 1969. The 
lease was a composite lease consisting of 


[1974 


the land, buildings and the cinemato- 
graphic equipment in it. The monthly 
rental was Rs. 9,125. Among othe“ 
terms, the lease was to expire on 18th 
August, 1972. Itis not necessary for our 
purpose to refer to the condition of an 
earlier termination of the lease under 
certain circumstances. The lessors (the 
appellants herein) are the sole and abso- 
lute owners of the Kapali Talkies, 
Madras-28, described in Schedule ‘A’ 
to the lease. 


g. It may be appropriate to extract 
some material portions of the lease execu- 
ted between the parties, which run as 
follows : 


Schedule ‘A’ describes the land, build- 
ings, other constructions and immovable 
things and p-operties therein with all the 
appurtenances known as the cinema 
theatre, Kapali Talkies, situated in No. 
52, Ramakrishna Mutt Road, Raja Anna- 
malaipuram, Madras-28, excluding the 
room ‘in front side of the main building 
of the cinema theatre, which is retained 
by the lessors exclusively for their occupa- 
tion and use. The other leased proper- 
ties are mentioned in Schedules ‘B’, 
*C’ and‘ D’ tothe lease. Schedule‘ B?’ 
describes the p-ojecto:s and machineries 
installed in the building. Schedule ‘C’ 
describes the seats and furniture. Sche- 
dule ‘ D’ describes the fixtures and fittings 
and installations, equipments and other 
articles and things and materials. Having 
so described the leased properties : 


“the lessors hereby g'ant unto the 
fessee ....... by way of lease the land 
and buildings with other immovable 
p: ope-ties and things therein kiowa as 
Kapali Talkies, Mad-as-28 
mo'e particularly desc ibed in Sche- 
dule ‘A’ hereunder that all the pvo- 
jecto-s, machinevies, seats, fw-niture 
and other a-ticles and things stated 
above and move fully desc:ibed in 
Schedules ‘B’, ‘G’ and ‘D?’ here- 
under in a composite 
manner as a cinema theatre function- 
able, and known as Kapali Talkies, 
Mad-as-28, abovementioned with the 
rights to exhibit films as cinema shows 
therein for a specific use of 
the same as cinema theatre to exhibit 
films as cinema shows only, for a speci» 


1) 


fic period of three years only commenc- 
ing from 19th August, 1969 and end- 
ing with 18th August, 1972 on a month- 
ly rent of Rs. 9,125 payable by the 
lessee to the lessors for and throughout 
the said period of three years 
subject to the covenants and terms and 
conditions hereinafter contained.” 


“ Clause 6. The sole featuʻe of the 
lease is sheer exhibition of films as 
cinema shows atthe said cinema thea- 
tre, Kapali Talkies; Mad-as-28 and not 
for utilising the said cinema theatreand 
other things taken on lease for any other 
purpose of any kind other than the 
exhibition of films as cinema shows. 
The lessee shall strictly observe this.” 


Pr ed 


“ Clause 9. In all transactions, adver- 
tisements and banners the lessee shall 
style himself as ‘Lessee of Kapali 
Talkies, Madras-28 ° and on no account 
the- name ‘Kapali Talkies’ shall be 
changed.” 


“ Clause 27. The lessee shall make his 
own arrangements at his own costs 
and responsibilities for the running of 
the said cinema theatre, such as taking 
out the licence, permits, certificates, 


and other necessary things ........ ? 


“ Glause 35. The lessee shall, on the 
termination of the lease or on an earlier 
termination of the lease at any earlier 
period under any circumstances return 
back to the lessors forthwith the pro- 
perties taken on lease in good, proper 
and functionable conditions and state 
in which he has received them from 
the lessors.”” 


4- The above lease admittedly expired 
on 18th August, 1972. There was a 
notice, dated 15th May, 1972, to the first 
respondent to deliver back possession on 
the expi:y of the lease. On 17th June, 
1972, the fist respondent made an appli- 
cation to the Commissioner of Police 
(b iefly the Commissioner) which is 
admittedly the competent authority under 
the Madras Cinemas (Regulation) Act, 
1955 (Act No. IX of 1955) (briefly the 
Act) to renew the licence. On 12th 
July, 1972, the appellants also made an 
application to the Commissioner to grant 
the licence to their favour. In August, 
1972, the Commissioner by a common 


order in both the petitions renewed the. 
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licence of the respondent and rejected the 
application of the appellants. On 14th 
August, 1972, the appellants preferred an 
appeal to the Board of Revenue which set 
aside the order of the Commissioner on 
16th September, 1972. The first res- 
pondent then lodged an application under 
Article 226 of the Constitution in the 
Madras High Court on 18th September, 
1972 and the learned single Judge dis- 
missed the same on 8th February, 1973. 
The respondent thereafter preferred a 
Letters Patent Appeal to the Division 
Bench which by the impugned judgment 
allowed the same on 4th July, 1973. 
The High Court refused to grant leave to 
appeal to this Court and hence this appeal 
by Special Leave. 


5. The Board of Revenue (briefly the 
Board) accepted the appellants’ conten- 
tion that the respondent was not in lawful 
possession of the leased property, The 

learned single Judge of the High Court 
also held to the same effect while inter- 

preting rule 13 of the Madras Cinemas 
(Regulation) Rules, 1957 (briefly the 

Rules) made under the Act. The Divi- 
sion Bench of the High Court, however, 

relying upon a decision of this Court in 

Lalu Yeshwant Singh v. Rao Jagdish Singh, 
held that the respondent’s possession after 

expiry of the lease was lawful possession 

within the meaning of rule 13 of the 

Rules. The learned single Judge repelled - 
a contention of the respondents to the 

effect that the appellants could not be 

said to be agg-ieved persons under section 

5 (7) of the Act, which was amended by 
the Mad-as Act IV of 1961. ‘This does 
not appear to have been pressed by the 

respondents before the Division Bench. 


6. Mr. Gupte, leaned Counsel for the 
appellants, submits that the High Court 
is wrong in interpreting Rule 13 of the 
Rules in order to hold that the respon- 
dents are in lawful possession of the leased 
properties after expiry of the lease. He 
further submits that at any tate the High 
Court could not interfere with the o: der 
of the Board under Article 226 of the 
Constitution on the principles laid down 
by this Court in such matters. 


1.. (1968) 2 S.C.J. 244 ; (1968) 2 S.G.R. 203: 
AIR, 1968 S.G, 620, a E 
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4. Mr. Setalvad on behalf of the respon- 
dents, on the other hand, submits firstly 
that rule 13 does not apply to a case of 
renewal of licence ; secondly, that the 
lessor is not a peson aggrieved under 
section 5 (7) of the Act aud is, the-efore, 
not competent to appeal to the Board 
under that section, and thivdly, that rule 
13 which refers to the ‘ lawful possession ° 
is only juridical possession, a kind of 
possession which is protected by law such 
as section 9 (old), section 6 (new) of the 
Specific Relief Act and, therefore, the 
High Court is right in holding that the 


respondents were in lawful possession of ` 


the property after the expiry of the lease 
and as such entitled to renewal of the 
licence. It is-lastly contended that the 
High Court on the writ side under Article 
226 of the Constitution has ju~isdiction to 
quash an order of the Board if there is a 
manifest error of law in interpretation of 
rule 13 of the Rules. 


8. On the question whether and in what 
circumstances possession is lawful, he 
relies upon the decision of this Court in 
Lalu Yeshwant Singh’s case+and submits that 
this Court has app-oved of the decision of 
the Bombay High Court in K. K. Verma v. 
Naraindas C. Malkani*, wherein it was 
observed as follows : 


“ Under the Indian law the possession 
of a tenant who has ceased to be a ten- 
ant is p-otected by law. Although he 
may not have a rigit to continue in 
possession after the termination of the 
tenancy his possession is jw idical and 
that possession is p:otected by statute. 
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“No question of title either of the 
plaintiff or of the- defendant can he 
raised or gone into in that case (under 
section 9 of the Specific Relief Act). 
The Plaintiff will bə entitled to succeed 
without proving any title on which he 

7T can fall back upon and the defendant 
cannot succeed even though he may be 
in a position to establish the best of all 
titles. The restoration of possession 
in such a suit is, however, always subject 
to a regular title suit and the person 
who has the real title or even the better 
title cannot, therefore, be prejudiced 
in any way by a decree in such a suit. 
It will always be open to him to esta- 
blish his title in a regular suit and to 
recover back possession.” 


He further draws our attention that in 
Lallu’ Yeshwant Singhs case1, this Court 
further app-oved of the law laid down by 
the Privy Council in Midnapur Zamindary 
Co. Ltd. v. Naresh Narayan Roy®, quoted 
in, Lallu Yeshwant Singh's case to the 
following effect : k 


“ In India persons are not permitted 
to.take fozcible possession ; they must 
obtain such possession as they are 
entitled to through a Court.” 


Mr. Setalvad, therefore, submits that in 
view of the above decisions, the decision 
of the Madras High Court is correct. 


g. To take the second submission of 
Mr. Setalvad first, it is sufficient to state 
that the appellants were themselves appli- 
cants before the Commissioner for grant 
of a licence under the Act and the respon- 


Under section 9 of the Specific Relief dents were praying to the Commissioner 


Act a tenant’ who has ceased to be a 
tenant may sue for possession against 
his landlo-d if the landlord dep: ives 
him of possession othe-wise than in 
due couse of law....... x 


He further points out that this Court in 
the said case also app:-oved of the decision 
of the Full Bench of the Allahabad High 
Court in Yar Mohammad v. Lakshmi Das?, 
wherein it was observed : 





1. (1968) 2 SG.R. 203: (1968) 2 S.C.]J. 4 : 
ae ce S.C. 620. : i J: 24 

. I.L.R. 1954 Bom. 950 at H .R, 
O Rih 2 al soem ALR 

è 9 .L.R. 2 All. 394 at 404 ; à 
1959 ALU., 1 (F.B.). AIR 


for renewing the same licence. It is, 
therefore, clear that the appellants are 
agg-ieved by the order of the Gommis- 
sioner in granting renewal to the respon- 
dents and refusing their prayer for the 
licence. It is, therefore, not necessary 
to deal with the several sections and the 
rules which are relied upon by Mr. 
Setalvad to support his contention that 
the appellants are not aggrieved within 
the meaning of section 5 (7) of the Act, 
The second submission of the learned 
Counsel, therefore, fails. i 





1. (196%) 2 S.G.J. 244: (1968) 2 S.C.R. 203: 
ALR. 1963 S.C. 620. ` 
2. 47 M.L.J. 23:80 L.C. 827: 51 Ind, 


App, 
293 at 299: ALR. 1924 P,G. 144, i 
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xo. With regard to the submission on 
theinterpretation of rule 13.wemay read 
the same : ; . 


“ If the applicant for the licence is the 
owner of the site, building and equip- 
ment, he shall produce to the licensing 
authority the necessary records relating 
to his ownership and possession there sf. 


If he is not the owner, he shall, to the. 


satisfaction of the licensing authority, 
produce documentary evidence to show 
that he is in lawful possession of the 
site, building and equipment.” - 


The rule has got two parts. The first 
part deals with an applicant for the 
licence who. is the owner of the site, 
building and equipment and ‘the second 
part deals with an applicant who ‘is not 
such an owner. In the presert case, the 
second part of rule 13 is material since 
the respondent, who was the licensee, is 
not the owner of the site, building and 
equipment. This position is admitted by 
both the parties. It is, therefore, clear 
that under rule 13 the respondent is 
required to produce documentary evi- 
dence to show that he is in ‘ lawful posses. 
sion ’ of the site, building and equipment. 
The only documentary evidence he show- 
ed with regard to his possession is the 
expired lease. Further the appellants 
had themselves applied for the g-ant ofa 
licence and they resisted the respondent’s 
right to possession of the property after 
expiry of the lease. In these circumstan- 
ces, it is necessary to consider whether the 
High Court’s view that such a possession 
is ‘ lawful possession ° is correct or not. | 


ux. We should also note here that it is 
admitted by both the parties that the case 
is not governed by the Madras Buildings 
(Lease and Rent Control) Act, 1960 
(Madras Act XVIII of 1960) to entitle 
the tenant to claim statutory protection 


T 


from eviction under the Act. _ _- 


12. The principal question, therefore, 
that comes for decisioa in this’ appeal is 
whether a tenant, who is not a statutory 
tenant, is entitled to claim to be in lawful 
possession of the premises on determina- 
tion of the tenancy, on expiry of the lease. 
We may quote what the Division Bench 
of the Madras High Court held in its 
own words : a, | ee S 
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- “Such possession is quite good against ` 
_ the entire-wo.ld except the landlo d 
_ himself. Thelandlo:d willbe entitled 
- toevicthim by the approp: iate p:oceed- 
| ings. Until then we ae of the view 
- that the erstwhile tenant cannot be re- 
_ garded as being in unlawful possession, 
We are inclined to think that his 
possession is w ongful but not unlawful. 
It is w. ongful because the erstwhile 
tenant continues in possession beyond 
expiry of the peviod fixed in the lease. 
It is not unlawful, because the land- 
lord cannot take the law into his own 
hands and evict him. He can evict 
him only by proper procedue and, 
that being the case, it cannot be said 
that the’ erstwhile tenant is in unlawful 
possession.” 


Mr. Gupte has drawn our attention to an 
earlier decision of the Division Bench of 
the same High Court in C. Bhavarlal v. 
Malley Gounder?, where the High Court 
refused to interfere with the decision of 
the licensing authority, affirmed by the 
Board of Revenue. ‘The High Court 
ia that case held as follows: ` 


“The jurisdiction to grant or refuse 
renewal of a licence is entrusted to the 
licensing authority which is not the 
Court. The nature of the jurisdiction 
so entrusted is clearly for the licensing 
authority to see whether on the docu- 
- mentary evidence produced, he is 
` satisfied that the applicant was in law- 
-ful possession of the site. In exercise 
of his jurisdiction the licensing autho- 
- rity looks into the matter prima facie 
and for the pupose ofhis being satisfied 
whether he, the applicant.is in lawful 
_ possession. He is not called upon to 
decide the issue finally between the 
-~ parties asin a suit. This aspect of the 
matter should be kept in view when it 
comes up in the fo m ofa wit petition 
under A ‘ticle 226 of the Constitution. 
In exercise of this power this Court will 
- notin that backg ound, take upon itself 
to investigate as to the legality of posses- 
sion of the site in the hands of the appli- 
cant. All that can be looked into by 
this Court, as we are inclined to think, 
is whether the licensing authority has 
applied his mind to the documentary 





1. (1970) 1 M.LJ. 236. 
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evidence produced before him and 
- weighed it with a view to satisfy himself 
as to» the legality. Short of caprice, 
arbitrariness or mala fides the licensing 
authority would move than have done 
his duty if he had gone through that 
process. If this Court is satisfied 
about it, it will not further go into the 
rival position in regard to the legality 
of possession of the site which will not 
necessarily be the final pronouncement 
between the parties but leave the issue 
to be tried as betweer them in a suit in 
the appropriate civil Court.” 


1q. We are concerned in this case with 
the concept of ‘ lawful possession ° in the 
context of the Act with which we are 
concerned. As stated earlier, rule 13 
has got two parts and we are concerned 
in this case with the second part. A great 
stress has been given by Mr. Setalvad 
upon the decision of the Supreme Court 
in Lallu Yeshwant Singh’s caset, where this 
Court considered the possession of a ten- 
ant after expiry of the lease, as in this 
case, as a juridical possession in the con- 
text of a provision similar to section 9 of 
the Specific Relief Act. He emphasises 
that such a juridical possession would be 
a lawful possession, as it is protected by 
law, namely, under. section 6 (rew) of 
the Specific Relief Act. Mr. Setalvad 
submits that since even with the best of 
title to the property the landlord cannot, 
forcibly dispossess a tenant after expiry 
of the lease, his possession is not only pro- 
tected by law but also recognised by law 
and, therefore, his possession is lawful 
possession and the licensing authority 
wasright in renewing the licence which the 
Board of Revenue had wrongly interfered 
with. After giving anxious consideration 
we are unable to accept the submission 
of Mr. Setalvad. All that section 6 
(new) of the Specific Relief Act provides 
is that a person, even if he is a landlord, 
cannot take the law into his owa hands 
and forcibly evict a tenant after expiry of 
the lease. This section has relevance 
only to the wrongful act of a person, if it 
be by the landlord, ia forcibly recovering 
possession of the property without re- 
course to law. Section 6 frowns upon 
forcible dispossession without recourse to 





1, (1968) 2 5.C.J. 244 : (1968) 2 S.C.R. 203: 
AAR, 1968 S.G. 620. 
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law but does not at the same time declare 
that the possession of the evicted person is 
a lawful possession. The question of 
lawful possession does not enter the issue 
at that stage. All that the Court is then 
required to consider is whether an evicted 
person has been wrongfully dispossessed 
and he has come to the Court within six 
months of the dispossession. The various 
civil rights between the landlo: d and the 
tenant will have to be adjudicated upon 
finally in a regular civil suit if filed. 
Mr. Setalvad has drawn our attention to 
the definition of the word ‘juridical’ 
in Black’s Law Dictionary, Fourth edition, 
at page 990. There the definition is 
given as follows : 


Juridical: “ Relating to.admiaistration 
of justice, or office of a judge. 


Regular: done in conformity to 
the laws of the country and the prac- 
tice which is there observed ”’. 


Mr. Setalvad submits that possession of 
the licensee in this case is in confo-mity 
with the provisions of the Specific Relief 
Act and what is juridical is also lawful. 
In the same Dictionary at page 1032 the 
word ‘ lawful’ is also defined as follows : 


Lawful : “ Legal; warranted or au- 
thorised by the law ; having the quali- 
fications prescribed by law ; not con- 
trary to nor forbidden by the law”, 


It is difficult to appreciate how possession 
in the instant case can be said to be 
“warranted or authorised by the law” 
as per the above definition. On the 
other hand, what is ‘ contrary to ur for- 
bidden by the law’ is ouly the forcible 
dispossession of a tenant which may even 
engender breach ofthe peace. Thereisa 
very interesting discussion, about the 
meaning of ‘lawful possession ’ in Part II, 
Chapter I of Pollock & Wrights bool 
“ An Essay on Possession in the Common 
Law ”, 1888 edition, at page 26. 


According to the learned authors. 


but it may exist either with or 
without a rightful origin.” 


The illustrations given in the book at 
pages 27 and 28 are more interesting : 


a) 


“ A tailor sends to 7. Sis’ house a coat, 
which 7. S. has ordered. 7. S: puts on 
the coat, and then‘has’ both physical 
control and rightful possession: in law. 
J. S. takes off the coat and gives it toa 
servant to take back to the‘tailor for 
some alterations. Now the servant has 
physical -cont ol (in this connexion 
generally called ‘custody’ by our 
authorities) and 7. S. stillhas the posses- 
sion in law. 


While the servant is going on his 
errand, Z assaults him-and rebs him 
of the coat. is not only physically 
master of the coat, but, so soon as he 
has complete control of it, he has 
possession in law, though a wrongful 
POssession.........60- i 


* Lawful possession ’ means a legal posses- 
sion which is also rightful or at least ex- 
cusable ; this may. be consistent-with. a 
superior tight to possess in some other 
person ”’. 


The learnéd authors have further put in 
a-word of caution observing :° - 


“The whole terminology of the subject, 

however, is still very loose and unsettled 

in the books, and the reader cannot be 

too strongly warned’ that careful atten- 

tion must in every’case be paid to the 
` context.” Seat i 


14. Mr. Gupte strenuously submits that 
‘lawful possession? cannot be divorced 
from an affirmative, positive legal right 
to possess the property. and sincethe lease 
had expired: by efflux of time the tenant 
in this case had no legal right to continue 
in possession. In the context of Rule 13, 
we are clearly of opinion that a tenant on 
the expiry of the lease cannot be said to 
continue in ‘lawful possession’ of the 
property against the wishes of the land- 
lord if such a possession is not otherwise 
statutorily protected under the law against 
jeven lawful evictior through Court p-o- 
ss, such as under the Rent Control Act. 
Section 6 of the Specific Relief Act does 
Inet offer such protection, but only, as 
stated earlier, forbids forcible: disposses- 
sion, even with. the best of title. : 


x5 Turning to Rule 13, even in the first 
part if the applicant for the licence is the 
‘owner of the property he has to produce 
before the licensing authority the neces- 


s—5 
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sary Tecords not onlyrelating to his owner- 
ship but also regarding his ‘possession. 
It is implicit, that the owner. having a 


-title of the property, if he can Satisfy the 


licensing authority with regard to his 
possession also, will indeed be in ‘ lawful 
possession °’, although the word ‘ lawful’? 
is not used in the ft- st part. -It is in that 
context that the word ‘ possession’? is 
even not necessary to be qualified by 
‘lawful’ in the fi'st part of Rule 13. --If, 
however, the applicant for the licence is 
not the owner, there is no question of his 
showing title to the property and the 
only requirement of the law is to produce 
to the satisfaction of the authority docu- 
mentary evidence with regard to his law- 
ful possession of the property. The word 
‘lawful’, therefore, naturally- assumes 
significance in the second part while it was 
not even necessary in the fist part. The 
fact that after expiry of the lease the 
tenant will be able to continue in possession 
of the property by resisting a suit: for 
eviction, does not establish a case in law 
to answer the requi ement of lawful posses- 
sion of the property within the meaning 
of rule 13. Lawful possession cannot 
be established without the concomitant 


‘existence of a lawful relationship between 
-the landlo-d and the tenant. 


} This rela- 
tionship cannot be established against the 
consent of the landlord unless, however, 
in view of a special law, his consent 
becomes irrelevant. Lawful possession 
is not litigious possession and must have 
some foundation in a legal right to possess 
the property which cannot be equated 
with a temporary right to enforce recover 
of the property in case a person is wrong- 
fully or forcibly dispossessed fom it. 
This Court in Lallu Yeshwant Singh's case! 
had not to coasider whether juridical 
Possession in that case was also lawful 
possession. We are clearly of opinion 
that’ juridical possession is’ possession 
protected by law against wrongful dis- 
possession but cannot per se always be 
equated with lawful possession. 


16. Law in general prescribes and insists 
upon a specified conduct in human rela- 
tionship or even otherwise. Within the 
limits of the law, Courts strive to take 
note of the moral fabric of the law. In 


ew 


1, (1968) 2 S.G.J. 244: (1968) 2 S.GR. 
203 : A.LR. 1968 S,G. 620. 
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the instant case, under the .térms of the 
lease, the property had to be handed over 
to the lessor. Besides under section 108 
(q) of the Transfer of Property Act, on the 
determination of the lease, the lessee is 
bound to put the lessor into possession of 
the property. Since the landlord has not 
assented to the lessee’s continuance in 
possession of the property, the lessee will 
bė liable to mesne profits which can again 
be recovered only in terms of his wrongful 
possession. Under section 5 (1) of the 
Act, the licensing authority in deciding 
whether ta grant or refuse a licence has 
regard, amongst others, to the interest 
of the public generally. Public inierest 
is, therefore, also involved in granting or 
refusing a licence. That being the posi- 
tion, the expression ‘lawful possession’ 
in rule 13 assumes a peculiar significance 
of its own in the context of the provisions 
of the Act. Hence in any view of the 
matter possession of the respondents on 
the expiry of the lease is not lawful 
possession with the meaning of Rule 13. 
The High Court is, therefore, not carrect 
in its interpretation of Rule 13. The 
Board of Revenue in appeal was, on the 
other hand, right in interfering with the 
order of the licensing authority and the 
learned single Judge of the High Court 
rightly refused to interfere with the order 
of the Board under Article 226 of the 
Constitution. 


17. We are also unable to accept the 
submission of Mr. Setalvad that the case 
of renewal of a licence of this type is 
different from that of a grant. Rule 13 
finds place in Part I-A of the Rules with 
the title ‘ General’. Under section 5 (2) 
(a) of the Act, the licensing authority 
shall not grant a licence unless it is satis- 
fied that the rules made under this Act 
have been substantially complied with 
We, therefore, do not find any justifica- 
tion in making a distinction between grant 
and renewal of a licence under the provi- 
sions of the Act read with the Rules. 
Rule 13 is, therefore, clearly applicable 
to grant as well as tarenewal of a licence. 


18. With regard to the last submission 
of Mr, Setalvad, in our view, there is no 
manifest error of law in the order of the 
Board and there was no scope for inter- 
ference by the High Court with the order 
under Article 226 of the Constitution, 
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19. In the result the decision of the 
Division Bench of the High Court is set 
aside and the application under Article 
226 of the Constitution in the High Court 


stands dismissed. The appeal is, allowed 
with costs. : l 
V.K: Appeal allowed. 





THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :-—A. Alagiriswami, I. D. Dua 
and C. A. Vaidialingam, JF, 


Rosy Jacob Appellant * 
u. 
Jacob A. Chakramakkal 

Respondent. 


(A) Constitution of India (1950), Article 
136—Revocation of special leave to appeal on 
the ground of misrepresentation—When called 


Sor. 


The Supreme Court can revoke Special 
Leave to appeal when it transpires that 
Special Leave had been secured by deli- 
berate misrepresentation of a material 
point having a bearing on the question of 
granting such leave. The discretionary. 
power vested in the Supreme Court under 
Article 136 of the Constitution is in the 
nature of a special residuary power exer- 
cisable in its judicial discretion outside 
the purview of ordinary law in cases 
where the needs of justice demand inter- 
ference. Being a discretionary power 
intended only to promote the cause of 
justice when there is no other adequate 
remedy the Court expects those seeking 
resort to this reserve of constitutional 
power for securing justice to be absolutely 
fair and frank in correctly stating the 
relevant facts and circumstances of the 
case. ; [Para. 9.7 


* G.As, Nos, 1295 and 1296 of 1972, 
- 5th Abril, 1973. 


TI}. : ; 


(B) Guardians and Wards Act (VIII of 
1890); section 25 read with section 19— 
Scope and object of—When atiracted—Proper 


construction —Order under, for custody of minor- 


thildren—Controlling — consideration—Father’s 
right to custody: —Father not found unfit to be 
guardian—If has an indefeasible right to 
custody. 


Section 25 of ‘he Guardians and Wards 
Act is attracted only if a ward leaves or is 
removed from the custody of a guardian 
of his person and the Court is empowered 
to make an order for the return of the 
ward to his guardian if it is of opinion that 
it will be for the welfare of the ward to 
return to the custody of his guardian. 
The use of the word ‘ ward’ and ‘ guar- 
dian’ leave little doubt that it is the 
guardian’ who, having the care of -the 
person of the ward, has been deprived of 
the same and is in the capacity of guardian 
entitled to the custody of such ward, 

that can seek the assistance of the Court 
for the return of the ward to his custody. 

The guardian contemplated by this sec- 
tion includes every kind of guardian 
known to law. [Para. 13.] 


Section 25 contemplates not only actual 
physical custody but also constructive 
custody of the guardian. The object 
and purpose of this provision being ex 
facie to ensure the welfare of the minor 
ward, which necessarily involves due 
protection of the right of the guardian 
to properly look after the ward’s health, 
maintenance and education, this section 
demands reasonably liberal interpretation 
so as to effectuate that object. Hyper-" 
technicalities should not be allowed to 
deprive the guardian of necessary assis- 
tance from the Court in effectively dis- 
charging his duties and obligations to- 
wards the ward so as to promote the 
latter’s welfare. -[Para. 14.] 


If the Court under the Divorce Act cannot 
make any order with respect to the 
children -because they-had attained majo- 
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rity under that Act and it is not open to: 
the Court under the Guardians and. 
Wards Act to appoint or declare guardian: 
of the person of the children under section. 
19 during the father’s lifetime, then the- 
only provision to which the father can’ 
have resort for his children’s custody is: 
section 25. [Pare. 14.F 


But, whether the prayer for custody. of 
the miner children be considered under- 
the Guardians and Wards’ Act or under: 
the Divorce Act, the controlling considera-- 
tion is the welfare of the children con-- 
cerned. The discretion vested in the: 
Court, as is the case with all judicial: 
discretion, should be exercised judiciously- 
in the background of all the relevant - 
facts and circumstances, [Para. 14.) 


The contention that if the father is not 
unfit to be the guardian then the question. 
of the ‘welfare of the children. does not at: 
all arise is to state the proposition a bit. ” 
too broadly and may at times be some- 
what misleading. There is no dichotomy: 
between the fitness of the father to be- 
entrusted with the custody of his minor 
children and considerations of their wel- 
fare. The father’s fitness has to be con-- 
sidered, determined and weighed pre- 
dominantly in terms of the welfare. of his. 
minor children in the context of all rele- 
vant circumstances. If the custody of 
the father cannot promote their welfare: 
equally or better than the custody of the- 
mother, then he cannot claim an inde- 
feasible right to their custody’ under 
section 25 merely because there is no 
defect in his personal character and he 
has attachment for his children. In 
case of a dispute between the father and’ 
the mother, the Court is.expected to- 
strike a just and proper balance between 
the requirements of welfare of the minor 
children and the rights of the respective 
parents over them. _ (Para. 14.] 


(G) Guardians and Wards Act (VIIL of 
1890), section 25—Divorce. Act (IV' of 
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1869), sections 41 and 42—-Evidence Act 
{I of 1872), section 115—Estoppel—Orders 
~aélating to custody of minors based on con- 
ssent of parties—If can be varied by Court. 


-All orders relating to the custody of the 
_minor wards from their very nature must 
‘be considered to be temporary orders 
-made in the existing circumstances. 
“With the changed conditions and cir“ 
‘cumstances, including the passage of time, 
~the Court is entitled to vary such. orders if 
“such variation is considered to be in the 
“interest of the welfare of the wards. 
‘Orders relating to custody of wards even 
-when based on consent are liable to be 
varied by the Court if the welfare of the 
. ‘wards demands variation. No question of 
estoppel arises in such a case. [Para. 17.] 


«Case referred to:— 


Jacob A. Ghakramakkal v. Mrs. Rosy F. 
. Ghakramakkal, (1972) 2 M.L.J. 520. 


“The Judgment of the Court was delivered 
*by ` x ` 


Dua, J:—The real controversy in these 
two appeals by Special Leave preferred 
“by the wife against her husband, lies in 
a marrow compass. These appeals are 


-directed against the judgment and order 


of a Division Bench of the Madras High 
‘Court allowing the appeals by the hus- 
band and dismissing the cross-objectious 
“by the wife from the judgment and order 


of a learned single Judge of the same , 


High Court dismissing about 25 appli- 
-cations seeking diverse kinds of reliefs, 
presented by one or the other -party. 
.According to the learned single Judge 
-(Maharajan, J.) “ these 25 applications 
‘represent but a fraction of the bitterness 
cand frustration of an accomplished 
‘Syrian Christian couple who after making 
a mess of their married life have en- 
-deavoured to convert this Court into 
a machinery for wreaking private ven- 
-geance ”. This observation reflects the 
‘feelings of the husband and the wife to- 
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wards each other in the present litigation. 
The short question which we are called 
upon to decide relates to the guardian- 
ship of the three children of the parties 
and the solution of this problem pri- 
marily requires consideration ofthe wel- 
fare of the children. 


2. The appellant, Rosy Chakramakkal 
(described herein as wife) was married 
to respondent Jacob A. Chakramakkal 
(described herein as husband) sometime 
in 1952. Three children were born 
from this wedlock. Ajit alias Andrews, 
son, was born in 1955. Maya alias Mary 
was born. in 1957 and Mahesh alias Tho- 
mas was born in 1961. Sometime in 
1962 the wife started proceedings for 
judicial separation (O. M.S. No. 12 of 
1962) on the ground ‘that the husband 
had ‘inflicted upon her several acts of 
physical, mental and moral cruelty and 
obtained a decree on 15th April, 1964, 
Sadasivam, J., while granting the decree 
directed that Ajit alias Andrews (son) 
the eldest child should be kept in the 
custody of the husband and Mary alias 
Maya (daughter) and Thomas alias 
Mahesh (youngest son) should be kept 
in the custody of the wife. The husband 
was directed to pay to the wife Rs. 200 


„per mensem towards the expenses and 


maintenance of the wife and the 
two children. The wife applied to 
Sadasivam, J., sometime later for a 
direction that Ajit akas Andrews should 
also be handed over to her or in the 
alternative for a direction that the boy 
should be admitted in a boarding school. 
In this application (No. 2076 of 1964) 
lt was alleged by the wife that the hus 
band had beaten Ajit on the ground that 
he had accepted from his mother (the 
wife) a fountain pen as a present. This 
was denied by the husband but the 
learned Judge, after elaborate enquiry, 
held that he had no doubt that the hus- 
band had caused injuries to the boy on 
account of his sudden outburst of temper 


m. 


on learning that Ajit had received a 
fountain pen by way of present from 
his mother on his birth-day. Ajit 
was accordingly directed to be handed 
over to the mother subject to- certain 
conditions. 


3- The husband preferred an appeal 
against the decree made in O.M. S. 
No. 12 of 1962 (O.S.A. No. 65 
of -1964) andanother appeal against 
the order made by Sadasivam, J., 
(in Application No. 2076 of 1964 
in-O. M. S. -No. 12 of 1962) directing 
the: custody of the eldest son Ajit to 
be handed over to the wife (O.S.A. No. 63. 
of 1964). On 2nd August, 1966 the 
appellate bench confirmed the decree 
for judicial separation granted by 
Sadasivam, J., and also issued certain 
directions based on agreement of the 
parties with. respect to the custody of 
the children,-as also reduction of the 
monthly maintenance payable by the 
husband to the wife from Rs.200 to Rs. 150 
per mensem inclusive - of maintenance 
payable for * Mahesh. According to 
this order the eldest boy Ajit alias An- 
drews was directed to remain in the 
custody of the father and to be educated 
by hirn at his expense; Mahesh alias Tho- 
mas was directed to be in the custody of . 
the mother to -be educated at'her ex- 
pense : and the second child Maya’ alias 
Mary was directed to be put in a board- 
ing school, the expenses of her board 
and education to be met in equal shares 
by both the pirents. The husband also 
undertook that “ he will arrange to have 
the presence of his mother or sister at 
his residence to attend to the children 
whenever they are with him and never 
to leave the children alone at his re- 
sidence or to the care of his servants 
or others.”” Later both the. husband 
and ‘the wife presented a series of ap- 
plications in the appellate Court seek: > 
ing: modifications of: its directions, 
That Court ultimately made an- order 
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on 2nd February, 1967 modifying its: 
earlier directions. The modified order- 
directed Maya to be left in the exclu- 
sive custody of the wife who was at. 
liberty to educate her in the manner- 
she thought best at her own cost. The- 
appellate Court also modified the direc- 
tion regarding maintenance and ordered. 
that the husband should pay to the. wife- 
maintenance at the rate of Rs. 200 per 
mensem as awarded by the learned single 
Judge. Subsequently the directions of 
the appellate Court regarding access of 
the mother and the father to the children: 
were also sought by the parties to be 
modified to the prejudice of each other. 
The matters are stated to have been: 
heard by most of the Judges of the Madras: 
High Court at-one stage or the other 
and according to Maharajan, J., the 
parties even tried to secure transfer of 
these proceedings by making wild 
allegations of partidlity against some 
of the Judges. The husband who is an 
advocate of the Madras High Court, 
had, according to the wife, been filing 
cases systematically against her and 
the wife, who, in the opinion of Ma- 
harajan, J., has the gift of the gab ‘also 
argued her own cases. The children: 
for whose’ welfare the parents are sup- 
posed to have been fighting as ob- 
served by Maharajan, J., are given a 
secondary consideration and the quar- 
relling couple have lost all sense of pro- 
portion. © On account of these consi- 
derations the learned single Judge felt 
that it would be a waste of public time- 
to consider in detail the trivialities of the- 
controversy ‘pressed by both the parties: 
to this litigation. According- to the- 
learned single Judge the following four 
points arose for his judicial determina— 
tion’: 


“ (1) Whether by defaulting to pay- 
~ the maintenance decreed, the husband 
- must be held guilty of contempt and 
` shall not be allowed to prosecute his: 
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` applications before he purges himself 
- of contempt ? 


(2) What is the proper order to pass 
as regards the custody of the three 
children of the marriage in the light 
-of the events that have occurred subse- 
-quent to the judgment of the appellate 
‘Court and under the Guardians and 
“Wards Act ? 


(3) What is the proper order to pass 
- .as to the access of either parent to 
. ithe children in the custody of the 

-other ? 


(4) Whether in the light of the sub- 

< sequent events, the order regarding 
-maintenance allowance should be re- 
‘duced, enhanced or altered in any 
‘manner and if so, how?” 


4. On the first point the learned 
single Judge came to the conclusion 
that the husband could not be declined 
‘hearing. merely because he had not paid 
the maintenance as directed by the 
matrimonial court. The amount in 
respect of which the husband had de- 
faulted payment could be recovered 
through execution proceedings.: On 
‘point No. 2 the learned single Judge 
-proceeded to consider the question of the 
custody of the three children with the 
‘preliminary observation that the con- 
trolling factor governing their custody 
would be their welfare and not the rights 
-of their parents. The eldest child Ajit 
«alias Andrews, according to the learn- 
ed Judge, was doing well at the school 
cand was progressing satisfactorily both 
mentally and physically. There was 
accordingly: no reason to transfer his 
custody from his father to his mother. 
-As regards the second child Maya alias 
Mary, asshe was about to attain puberty 
and the wife being anxious that till 
‘she got married she must be in- the 
mother’s vigilant and affectionate cus- 
‘tody she was to remain with her mother. 
“Mahesh alias Thomas, who was consi- 
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dered to be of tender years and in the 
formative stage of life. requiring -sense of 
emotional security which a mother alone 
could give, was also kept in the custody 
of his mother. With respect to Maya 
and Mahesh it was further observed 
that from their educational point of 
view the wife was a more suitable cus- 
todian than the husband. because she 
was. ‘Tunning a primary school from 
nursery to fifth standard with’ more 
than a hundred pupils and was also 
residing in a portion of the school pre- 
mises enjoying certain facilities in her 
capacity as the founder and principal 
of that schoul. The husband, who was 
described as a grass widower without 
female relatives to look after the children, 
was not preferred to the wife as, while 
being with her, the children, would be 
living in an academic atmosphere.. With 
respect to the husband’s complaint that 
from the moral point of view the wife 
was not fit to have the custody of the 
children, Maharajan, J., observed that 
earlier Sadasivam, J., had dealt with 
the entire evidence relating to this charge 
and had found no sufficient ground for 
such imputations and that they were 
likely to cause mental pain tothe wilt 
and ffect her health. The husband had 
even been held guilty of mental and moral 
cruelty to the wife. The husband’s 
‘contention that this opinion was reversed 
by the appellate . bench was disposed 
of by Maharajan, J., after quoting the 
following passage from :. the appellate 
judgment dated 2nd August, 1966 :: - 


“But it is to be clearly understood 
that there should be no slur on the 
part of either the appellant .or the 
. respondent because of the -several 
proceedings in Court and.other hap- 
penings outside. The decree for judi- 
cial separation which is confirmed 
_ does not cast any cloud on the repu- 
tation or character of the husband 
or the wife. They ‘have reached this 


\. 


1I) : 


~ settlement keeping in viéw-all the cir- 
cumstances and particularly the wel- 
fare of their minor children.” 


5 According to Maharajan,. J., the 
appellate bench had felt satisfied that 
the charge of immorality levelled by the 
' husband against the wife was not establish- 
ed because had it not been so: satisfied 
the bench would not have entrusted two 
-of the three children to the wife. The 
husband was in the circumstances held 
‘by Maharajan, J., disentitled to reopen 
the question of the wife’s immorality. 
In any’ event Maharajan, J., also 
rejected the charge of immorality as un- 
proved, for the same reasons which had 
weighed with Sadasivam, J. With res- 
pect to point No. 3 the learned single 
Judge gave the, following’ directions : 


` (1) On the first . Sunday | of every 

_ month, except during the school va- 
cations, the .-husband shall send Ajit 

__ alias Andrews to the wife by 8.00 A.M. 

_. and the wife shall send back the .child 
by 8. £m, the same day., - 


(2) The wife hariad Maya alias 
- Mary ‘and Thomas alias Mahesh to 
‘the husband’s house by 8AM. on 
. the last Sunday of every month, ex- 
-cept during the school vacations,-and 
the husband shall send them back by 
8 P. m. the same day. 


(3) Each party shall send: the children 
. ‘by a conveyance, taxi, rickshaw or bus, 
. after prepaying the fare’ thereof. 


(4) The wife shall soa ‘Mary alias 
Maya and Thomas alias: Mahesh to 
the husband, so that they might stay 
‘with him and Ajit alias Andrews for 

.. thirty days during the summer vaca- 


tion. The exact time and ‘dates of 
‘departure and arrival willbe fixed 


‘with reference to the convenience of 
parties and after exchange of letters 
between them atleast one month prior 

nto the commencement of the’ vacation. 
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Likewise, the husband Will send Ajit 
to the wife to enable him to spend the 
whole Dasara and Christmas „vacations 


in the company of his mother, sister 
and brother.” 


On the fourth point “the learned single 
Judge, after considering at. length the ° 
wife’s allegations against the husband 
with respect to his extravagance and 
inability, reduced the quantum of main- 
tenance payable by him to the wife to 
Rupees 100 per mensem the reduced 
amount being payable with effect from rst 
January, 1971. The husband was 
directed to pay the monthly. maintenance 
on or before the roth of the succeeding 
month. This order was made with the 
observations that the earning capacity 
of the wife was superior to that of the 
husband. : 


6. Itis unnecessary to tèfer to the formal 
orders separately passed in the various 
applications. Suffice it to say that the 
parties were left to bear their own costs 
and hope was expressed in the concluding 
para. of the judgment by Maharajan, J., 
that the “parties will ‘refrain from 
rushing to this Court with applications 
of the kind that have been dismissed and 
will apply themselves assiduously to 
the improvement of their status in 
their respective professions and to allevia- 
tion of the pain of ‘marital failure, 
which has unfortunately been visited 
upon the three lovely and sprightly 
children that they have ‘produced.’ 


4. Contrary to: the hope expressed by 
the learned Judge, the matter was taken 
to the appellate bench of the High Court 
in Jacob A. Chakramakkal v. Mrs. Rosy 
J. Chakramakkal+, under clause 15 of the 
Letters Patent (O.S. Appeal Nos. 2 and 3 
of 1971). The wife also presented cross- 
objections against the reduction of alimony 
and against directions as regards the 
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father’s accessto Maya. A large number 
of applications were presented to the Court 
by both parties praying for diverse reliefs 
including action for contempt of Court 
for disobedience of the Court’s orders. 
The hearing of the appeals somewhat sur- 
-prisingly lasted for more than a year 
(March 1971 to March 1972). We 
find no justification for such prolonged 
hearing on a fairly simple matter like 
this. According to the Letters Patent 
Bench the arguments on both sides 
‘émainly rested upon the character of 
each”. The husband is said to have re- 
peatedly accused the wife with immorality. 
In the opinion of the Letters Patent 
Bench “the truth or otherwise of the 
Matter may assume importance only 
for the purpose of deciding upon the 
fitness of the person to be the guardian 
of the children”. Final orders were passed 
on 26th April, 1972, by means of which 
the husband was held to be better fitted 
to be the guardian of the three children 
and to have their custody. This derti- 
sion was stated to be based on evidence 
and in view of sections 17, 1g and 25 of 
the Guardians and Wards Act. This is what 
one of the Judges constituting the Letters 
Patent Bench (Gokulakrishnan, J.,) said 
in this connection : 


“In our opinion, the principles to 
be applied to cases of this kind will 
be the'same both under the Indian 
Divorce Act and the Guardians and 
Wards Act, 1890. But since the father 
has specifically filed a petition, O. P: 
No. 270 of 1970, under section 25 of 
the Guardians and Wards Act, and’ 
that being a speciallaw for the pur- 
pose will certainly apply, we shall 
concentrate on the Guardians ard 
Wards Act, 1890.” 


After quoting section 19 of the Guar- 
dians and Wards Act the learned Judge 
proceeded : 


“ It is thus clear that the special enact- 
ment definitely states that the father 
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is the guardian of the minor untif 
he is found unfit to be the guardian 
of the person of the minor. The welfare 
of the minor is the paramount con- 
sideration in-the matter of appointing 
guardian for the person of a minor, © 
and cannot be said to be in conflict 
with the terms of section 19 of the 
Guardians and Wards Act which re- 
cognize the father as the guardian. 
Bearing this in mind, we proceed to. ' 
consider as to who is fit and proper to , 
be the guardian for the person of the 
` minor children in this case.” 


In his view the principle on which the 
Court should decide the fitness of the 
guardian mainly depends on two fac- 
tors: (i) the father’s fitness or otherwise 
to be the guardian; and (é) the interests of 
the minors. Considering these factors it 
was felt that both the parties in the pre- 
sent case loved : their children who were 
happy during their stay with both of their 
parents, There was, in his view, abso- 
lutely no proof as regards disqualifica- 
tion of the husband to be the guardian 
of the minor children, It may here be 
pointed out that both the Judges cons- 
tituting the Letters Patent Bench wrote 
separate judgments. Gokulakrishnan, J., 
commenting on the judgment of Mahara- 
jan, J.,-observed thus : 


“ Maharajan, J., in his judgment 
under appeal no doubt referred to 
section 19 of the Guardians and 
Wards Act, but would observe that if 
the Court finds that the welfare of 
the minor children could be protected 
only in the maternal custody, the 
Court has power to put the children 
in the care and custody of the mother. 
The learned Judge clearly observes. 
that Ajit, the eldest boy, who is- in 
the custody of the appellant, is quite 
healthy and cheerful, doing well at 
school and that his sojourn with the 
father has not prejudicially affected 
him physically or mentally. But at 


In: 


the same breath, the learned Judge 
Says that Maya and Mahesh ‘are of 
terider years and in the formative 
-stage of their life and need a sense 
of emotional security, which a mother 
alone can give’. In the case of Maya 
and Mahesh, the learned Judge has 
applied a different standard in regard 
to their custody. Considering the pre- 
sent age of both Maya and Mahesh 
and taking into consideration the up- 
bringing of Ajit by the appellant hav- 
ing him in his custody, we are of the 
view that the same amount of sense 
of emotional security can be enjoyed 
by Maya and Mahesh at the hands of 
the appellant also. The- learned. 
Judge’s reasoning that the mother is 
running a school and has also facilities 
to make these two children live in the 
academic atmosphere rather than with 
their father, cannot have any force 
in view of the clear and categorical 
principles laid down in the various de- 
cisions noticed (supra) and also’ in 
view of the clear intendment and ‘spirit 
of the Guardians and Wards Act, 
which -prescribes -that father is the 
guardian of his minor cliild unless 
otherwise found unfit. The acade- 
Mic qualification of the mother, her 


‘financial status and the other stand- 


ards cannot at all weigh-in the matter 


‘when the appellant has not been re-’ 


jected as a person unfit to be the 
guardian of the minors. If they should 
weigh, the poorer and affectionate 
father with moderate capacity to 
protect his children’ will be deprived 


of the custody of the minor children - 


on ‘the flimsy ground of ‘welfare of 
the minor children’. That is how and 
why ‘the welfare of the minor children’ 


must bè read with ‘fitness or unfitness 


of the father’'to be the guardian of tlie 

mainors. Once it is found that the father 

is the fit and proper’ person to be “the 

guardian of hisminor children, unless it 

is otherwise found that he is not fit, it 
S—6 
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must be presumed that the children’s” 
interests will be properly protected ‘by 
the father. As far as the present case 

is concerned; when the trial Court it- 
self has Pand that Ajit has been pro~: 

perly looked after and brought up 

very well in his academic career -by 
the appellant, there cannot be any 
difficulty:in coming to the conclusion 

that Maya and Mahesh will also be 

looked after and protected and im- 
parted with proper education by the 
affectionate father, the appellant.” 


8. After reproducing certain observa- 
tions from the judgments of (7) Sadasivam 
J, dated r5th April, 1964, (if) 
Veeraswamy, J., (as he then was) and 
Rishnaswami. Reddy, J., dated 
12th February, 1967 in C. M: P. No. 
415 in O.S.A. Nos. 63 and 65 of 
1969, Ramamurthy, J., dated 24th 
April, 1968 in application Nos. 769. 
and 770 of 1968 in O: M. S. No. 12 of 
1962 and after referring to the view of 
Maharajan, J., that Ajit when produced. 
in Court was found quite healthy and 
cheerful and was doing well at school, 
Venkataraman, J., in his concurring 
judgment observed thus :— 


“Regarding the other children, he 
gave their custody to the mother, be- 
cause he thought that they were of 
tender years and needed emotional 
security which a mother alone could 
give. Here, with respect we must 
differ from the learned Judge. We 
find that the father is quite fit to have 
the custody of the children, and, in 
law, custody of the minor children 
cannot be refused to him. We are 
also satisfied from what Wwe saw of 
the appellant and heard from him 
during the several hearings, that he 
is very deeply attached to his children 
and is quite competent to have their 
` custody: It will be enough if the 
mother is allowed a somewhat liberal 
access to the three children.” 


-42 


*With respec? to alimony the appellate 
bench concluded that the .wife was 
managing her school very successfully; 
she had purchased a mini-bus and 
also possessed wet lands in her village. 
The husband on the other hand was not 
getting -on well in his profession whica he 
attributed to the present litigation: his 
house at Adyar, was stated to be under 
mortgage and he had practically sold 
everything in his native village with the 
exception of one or one-and-half asres 
of land. In view of the financial position 
of the wife and the husband and in view 
of the fact that all the three children 
were to be in the custody of the husband 
the appellate bench considered it un- 
necessary for the husband to pay any 
maintenance to the wife. The payment 
of the arrears of alimony was also: sus- 
pended as the appellate bench considered 
itself empowered to do so under the 
proviso to section ‘37 of the Indian Di- 
vorce Act. In so far as access of the wife 
to the children ‘is concerned a detailed 
order was passed by the bench about the 
right of the wife to take the daughter 
with her during the summer and Christ- 
mas vacations and also during several 
days’ every: month, particularly during 
the periods. We do not consider it 
necessary to state in full the details of 
that order. With respect to Ajit and 
Mahesh also a detailed order was mace 
fixing the precise days and even time 
when the wife could bring the children 
from the father to stay with her. In the 
event of any difficulty in getting custody 
of the children from the wife, it was 
ordered at the instance of the husbanc, 
that he could take the police help on 
the strength of the High Court judg- 
ment. We find it extremely difficult to 
appreciate this direction. Orders from 
the Court in execution would have been 
more appropriate. Police intervention 
in such personal domestic differences in 
the present -case where parties belong 
to educated respectable families should 
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have been avoided. 


9. In this Court a preliminary objection 
to the hearing of the wife’s appeal was 
raised by the husband, who, being an 
advocate, personally addressed us in 
opposing these appeals. , Indeed, in 
June, 1972 he had presented Civil Mis- 
cellaneous Petitions Nos. 4188 and- 4189 
of 1972 for revoking special leave and 
it was these applications which he pressed 
before us at the outset. These lengthy 
applications covering nearly 50 pages 
mainly contain _ arguments on the merits 
and there is hardly any cogent ground 
made out justifying revocation of. the 
special leave. Itis no doubt open to 
this Court to revoke special leave when 
it transpires that special leave had been 
secured by the appellant on deliberate 
misrepresentation on a material , point 
having a bearing on the question o 
granting such leave. The extraordinary 
discretionary power vested in this Court 
by the Constitution under Article 136 
is in the nature of a special residuary, 
power exercisable in its judicial -dis- 
cretion outside the purview of ordinary 
law in cases where the needs of justice 
demand interference. Being discretionary 
power intended only to promote the 
cause of justice when there is no other 
adequate remedy, this Court expects 
those - - seeking resort to this reserve of 
constitutional power for securing justice 
to - be asolutely fair and frank with this 
Court in correctly stating the relevant 
facts and -circumstances of the case. 
In the event of a party making a ,mis- 
representation _on a point having a 
bearing on the question of the exercise 
of judicial discretion and thereby trying 
to over-reach this Court the party forfeits 
the claim to the discretionary relief; the 
same is the case when such misrepresen- 
tation is discovered by this Court and 
brought to -its notice after the grant of 
special leave and this Court is compe- 
tent and indeed it considers it proper. to 


Cheer i 


` 


/ 


Ot}. 


revoke..the special leave thus obtained. 
But the misrepresentation must be de- 
liberate and on a point having such 
relevance to the question of special 
leave that if true facts were known this 
Court would have in all probability de- 
clined special leave. Applying this test 
to the present case we are unable to find 
any such deliberate misrepresentation by 
the appellant indicating intention to mis- 
lead or overreach this Court. The points 
to which our attention was drawn seem 
to relate to the merits of the controver- 
sies between the parties which would 
fall for determination on the hearing 
of the appeal after considering the argu- 
ments pro and con. The preliminary 
objection thus fails and must be dis- 
allowed, 


ro. Turning to the merits of these 
appeals, it may be pointed out that 
with the exception of O. P. No. 270 of 
1970 filed by the husband under section 
25 of the Guardians and Wards Act all 
the othet applications presented by 
the parties and disposed of by Maharajan, 
J., were offshoots of: O. M.S. No. 12 
of 1962 in which the wife had obtained 
a decree for judicial separation. The 
first contention raised-on behalf of the 
appellant was that O. P. No.: 270 of 
1970 did not lie. It was strenuously 
pressed by Shri Balasubramania Iyer 
the Counsel for the appellant-wife that 
the husband’s application under sec- 
tion 25, Guardians and Wards Act was 
not competent because none of the 
children had been illegally removed 
from the lawful custody of their father, 
the custody of the two children having 
been lawfully entrusted to the wife in 
proceedings to which the husband was 
a party. It was emphasised in 
this connection that the custody of the 
girl Maya and.of the boy Mahesh had 
been lawfully -entrusted to the wife by 
a ‘competent Court and unless there. is 
actual. physical removal of -the children 
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from the custody of the * father, Sect 
tion 25 would: not be attracted. 


1x. Now the first thing to be noticed is 
that this objection as to the competence 
of the application under section 25 is in 


the nature of a preliminary objection. 
But it was not raised either before the 
learned single Judge or - before the 


Letters Patent Bench in the manner in 
which it is pressed before us. In this 
Court also in the Special Leave appeal 
the objection seems to be based on the 
argument that the Guardians and Wards 
Act would be inapplicable to cases where 
orders have been made in matrimonial 
proceedings, and section 19 of the 
Guardians and Wards Act cannot control 
the custody of children given by a con- 
sent decree under the Indian Divorce 
Act. However, as the objection was 
stated to pertain to jurisdiction we allowed 
the parties to address us on this point. 


12. For determining the question of 
competence of the husband’s application 
under section 25 of the- Guardians. and 
Wards Act (XVIII of 1890) it is necessary 
to examine the scheme of that: Act as 
also the relevant provisions of-- the 
Indian Divorce Act. The Guardians 
and Wards Act was enacted in order to 
consolidate and amend the law relating 
to - Guardian and- Ward. But as provi- 
ded by section 3, this Actis not to be con- 
strued, inter alia, to take away any power 
possessed by any High Court. According 
to section 4, which is the definition sec- 
tion, a minor is a person who, under the 
provisions of the Indian Majority ‘Act, 
1875 is to be deemed not to have at- 
tained his majority under section 3 of that 
Act. This age is fixed at 18 years, ex- 
cept for those, for whose person or 
property or both a guardian has already 
been, appointed by a Court of justice 
other than a guardian for a _suit,under 
Chapter XXXI, Civil Procedure Code 
and for whose property, - superinten- 
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dence has been assumed by a Court of 
Wards for whom it is fixed at 21 yeers. 
A ‘ward’ under this Act means a minor 
for whose person of property or both 
there is a guardian and “guardian” 
is a person having the care of the peran 
of a minor or of his property or of both. 
Chapter II of this Act (XVIII of 1899), 
consisting of sections 5 to 19 (sectior. 5 
applicable to European British subjects 
has since been repealed), deals with 
the Appointment and Declaration of 
Guardians. Section 7 empowers the 
Court to make orders as to guardian- 
ship where it is satisfied that it is for. 
the welfare of the minor that an order 
should be made appointing his guardian 
or declaring a person to be such guardian. 
Section 7 (3) places certain restrictions 
with respect to cases where guardians 
have been appointed by will or othar 
instrument or appointed or declared 
by Court; Section 8 provides for per- 
sons entitled to apply under section 7. 
They include Collectors ‘as specified -n 
clauses {c) and (d). Sections 9 to 11 pro- 
vide for jurisdiction of Courts, form of 
application and procedure on admission 
of applications. Section 12 provides for 
interlocutory orders subject to certam 
restrictions. Next important sections 
are sections 17 and 1g. Section 17 which 
provides for the matters to be considered 
by the Court in appointing or declaring 
a guardian reads :_ 


“17. Matters to be considered by the 
Court in appointing guardian—(1) In 
appointing or. declaring the 
guardian’ ofa minor, the Court shail, 
subject to the provisions of this section, 
be guided by what, consistently with 
the law to which the minor is subject, 
appears in the circumstances to be 
for the welfare of the minor. 


(2) In considering what will be for the 
welfare of the minor, the Court shall 
have regard to the age, sex and 
religion of the minor, the character 
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and capacity of the proposed guardian 
and his nearness of kin to the minor 
the wishes, if any, of the deceased. 
parent, and any existing or previous. 
relations of the proposed guardian: 
with the minor or his property. 


(3) If the minor is old enough to 
furm an intelligent preference, the 
_ Court may consider that preference.” 


Section 19, which prohibits the Court 
from appointing guardians in certain 
cases reads : 


“1o. Guardians not to be appoin- 
ted by-the Court in certain cases.— 


Nothing in this Chapter shall autho- 
rise the Court to appoint or declare a 
guardian of the property of a minor 
whose property is under the superin- | 
tendence of a Court of Wards, or to ~ 
appoint or declare a guardian of thé 
person— l 


(a) of a minor who is a matried 
female and whose husband is not, in 
the opinion of the Court, ‘unfit to be 
guardian of her person, or 


(b) of a minor whose . father is living 
and is not, in the opinion of the Gourt, 
unfit to be guardian of the person, of 
the minor, , or 


(c) of a minor whose property is under 
the superintendence of a Court of 
Wards competent to appoint a guar- 
dian of the person of the minor.” 


Chapter III (Ss. 20 to 42) prescribes 
duties, rights and liabilities of guardians. 
Sections 20 to 23 (General provisions) do 
not concern us. Section 20 provides for 
the fiduciary relationship of guardian 
towards his ward and section 22 provides 
for remuneration of guardians appointed. 
or declared by the Court. Sections 24 
to ag deal with “ Guardian of the Per- 
son”. Under section 24 the guardian. 
is Bound, inter alia, to look to his ward’s. 


` 


ie: 
support, health and education. Section 
25 which is of importance for our purpose 
provides for “ Title of Guardian to cus- 
tody of ward ” and reads : 


25. Title of guardian to custody of ward— 
(1) If a ward leaves or is removed from 
‘the custody of.a guardian of his person 
the Court, if it is of opinion that it will 
be for the welfare of the ward to return 
to the custody of his guardian, may 
make an order for his return, and for, 
the purpose of enforcing the order 
may cause the ward to be arrested and 
to be delivered into the custody of the 
_ guardian. l 


(2) For the purpose of arresting the 
ward, the Court may exercise the 
~power conferred on a Magistrate of 
' the first class by’ section’ 100 of the 
Code of- Criminal Procedure, 1882. 


(3) The residence .of a ward against 
the will of his guardian with a person 
who is not his guardian does not of 
' itself terminate the guardianship.” 


Sections 27 to 37 deal with Guardian’s 
Property” and sections 38 to 42 deal 
with “Termination of Guardianship ”. 
‘Chapter I'V (sections 43 to 51) is the last 
chapter dealing with supplementary pro- 
visions. 


13- Now it is clear from the language 
of section 25 that-it is attracted only if a 
ward leaves or is removed from the cus- 
tody of a guardian of his person and the 
Court is empowered to make an order for 
the return of the ward to his guardian if it 
jis of opinion that it will be for the welfare 
lof the ward to return to the custody of his 
guardian. The Court is entrusted with 
"a judicial discretion to order return of 
the ward to the custody of his guardian, 
if it forms an opinion that such return is 
for-the ward’s welfare. The use of the 
words: “ ward ” and “guardian ” leaves 
little doubt that it is thé- guardian: who, 
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having the care of the person of his ward; 
has been deprived of the same and is ini 
the capacity of guardian entitled to the 


-custody of such ward, that can seek the 


assistance of the Court for the return of| 
his ward to his custody. The guardian con- 
templated by this sectionincludes every 
kind of guardian known to law: Itis not dis- 
puted that, as already noticed, the Court 
dealing with the proceedings for judicial 
separation under the Indian Divorce Act, 
(IV of 1869) had made certain orders 
with respect to the custody, maintenance 
and education of the three children of 
the parties. Section 41 of the Divorce 
Act empowers the Court to make interim 
orders with respect to the minor children 
and also to make proper provision to that 
effect in the decree. Section 42 em- 
powers the Court to make. similar orders 
upon application (by petition) even after 
the decree. This section expressly em- 
bodies the legislative recognition of the 
fundamental rule that the ‘Court as re- 
presenting the State is vested with the 
power as also the duty and responsi- 
bility of making suitable orders for the 
custody, maintenance and education of 
the minor children to suit the changed 
conditions and circumstances, It is, how- 
ever, noteworthy that under the Indian 
Divorce Act the sons of Indian fathers 
cease to be minors on attaining the age 
of 16 years and their daughers cease to be 
minors on attaining the age of 13 years: 
Section 3 (5). The Court under the 
Divorce Act would thus be incompetent 
now to make any order under sections 41 
and 42 with respect to the elder son and 
the daughter in the present case. Accord- 
ing to the respondent-husband under 
these circumstances he cannot approach 
the Court under the Divorce Act for 
relief with respect to the custody of these 
children and now that these children 
have ceased to be minors under that Act, 
the orders made by that Court have also 
lost their vitality. On this reasoning the 
husband claimed the right- to invoke 
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section 25 of the Guardians and Wards 
Act; in case this section is not applicable 
then the husband contended, that his ap- 
plication (O.P. No. 270 of 1970) should be 
treated to be an application under section 
19 of the Guardians and Wards Act or 
under any other competent section of that 
Act so that he could get the custody of his 
children, denied to him by the wife. 
The label on the application, he argued, 
should be treated as a matter of mere 
form and, therefore, immaterial. The 
appellant’s Counsel on the other hand 
contended that the proper procedure for 
the husband to adopt was to apply under 
section 7 of the Guardians and Wards Act. 
Such an application, if made, would have 
been tried in accordance with the provi- 
sions of that Act. The Counsel added 
that sections 7 and 17 of that Act also 
postulate welfare of the minor in the cir- 
cumstances of the case, as the basic and 
primary consideration for the Court to 
keep in view when appointing or declar- 
ing a guardian. The welfare of the 
minors in the present case, according to 
the wife, would be best served if they 
remain. in her custody. 


14- In our opinion, section 25 of the 
Guardians and Wards Act contemplates 
not only actual physical custody but also 
constructive custody of the guardian 
which term includes all categories of 
guardians. The object and purpose of 
this provision being ex facie to ensure the 
welfare of the minor ward, which neces- 
sarily involves due protection of the right 
of his guardian to properly look after the 
ward’s health, maintenance and educa- 
tion, this. section demands reasonably 
liberal interpretation so as to effectuate 
that object. Hyper-technicalities should 
not be allowed to deprive the guardian of 
the necessary assistance from the Gourt 
in-effectively discharging his duties and 
obligations towards his ward so as to 
promote the latter’s welfare. Ifthe Court 
under the Divorce Act cannot make any 
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order with respect to the custody of Ajit 
alias Andrew and Maya alias Mary and 
it is not open to the Court under the 
Guardians and Wards Act to appoint or 
declare guardian of the person of his 
children under section 19 during his 
lifetime, if the Court does not consider 
him unfit, then, the only provision tol 
which the father can have resort for his 
children’s custody is section 25. Without 
therefore, laying down exhaustively the 
circumstances in which section 25 can be 
invoked, in our opinion, on the facts and 
circumstances of this case the husband’s 
application under section 25 was compe- 
tent with respect to the two elder children. 
The Court was entitled to consider. all the 
disputed questions of fact or law properly 
raised before it relating to these two 
children. With respect to Mahesh alias 
Thomas, however, the Court under. the 
Divorce Act is at present empowered to 
make suitable orders relating to his cus- 
tody, maintenance and education. It is, 
therefore, somewhat difficult to impute to, 
the Legislature an intention to set up 
another parallel Court to deal with the 
question of the custody of a minor which 
is within the power of a competent Court 
under the Divorce Act, We are unable- 
to accede to the respondent’s suggestion 
that his application should be considered 
to have been preferred for appointing or 
declaring him as a guardian. But whe- 
ther the respondent’s prayer for custody]. 
of the minor children be considered under: 
the Guardians and Wards Act or undery, 
the Indian Divorce Act, as observed: by): 
Maharajan, J., with which observation] 
we entirely agree, “ the controlling con- 

sideration governing the custody of the 

children is the welfare of the children|' 
concerned and not the right of their): 
parents ”. It was not disputed that under 

the Indian Divorce Act this is the ¢on- 

trolling consideration. The - Court’s 

power under section 25 of the Guardians 

and Wards Act is also, in our opinion, to- 

be governed primarily by the considerae. 
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tion of the welfare of the minors concern- 
ed. The discretion vested in the Court 
is, as is the case with all judicial discre- 
tions:‘to be exercised judiciously in the 
background of all the relevant facts and 
circumstances. Each case has to -be 
decided. on its own facts and other cases 
can hardly serve as binding precedents, 
the facts of two cases in this respect being 
seldom — if ever — identical. The con- 
tention that if the husband is not unfit 
to be the guardian of his minor children 
then, the question of their welfare does 
not at all arise is to state the proposition 
a bit too broadly and may at times be 
somewhat misleading. ‘It does not take 
full notice of the real core of the statutory 
‘purpose. -In our opinion, the dominant 
consideration in making orders under 
section 25 is the welfare of the minor 
children and in considering this question 
due regard has of course to be paid to the 
right of the father to be the guardian and 
also to all other relevant factors having 
a bearing on the minor’s welfare. There 
is a presumption that a minor’s parents 
would do their very best to promote their 
children’s welfare and, if necessary, would 
not grudge any sacrifice of their own per- 
sonal interest and pleasure. This pre- 
sumption arises because of the natural, 
selfless affection normally expected from 
the parents for their children. From this 
point of view, in case of conflict or dispute 
between the mother and the father about 
the custody of their children, the approach 
has to be somewhat different from that 
adopted by the Letters Patent Bench of 
the High Court in this case. There is no 
dichotomy between the fitness of the 
father to be entrusted with the custody. of 
his minor children and considerations of 
their welfare. The father’s fitness has 
to be considered, determined and weighed 
predominantly in terms of the welfare of 
his minor children in the context of all 
the rélevant circumstances. If the cus- 
tody of the father cannot promote their 
welfare equally or better than the custody 
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of the mother, then, he cannot claimt 
indefeasible right to their custody under 
section 25 merely because there is noj: 
defect in his personal character and he}: 
has attachment for his children — which 
every normal parent has. These are thel- 
only two aspects pressed before us, apart 
from the stress laid by the husband on 
the allegations of immorality against the 
wife which, in our firm opinion, he was 
not at all justified in contending. Such 
allegations, in view of earlier decisions,. 
had to be completely ignored in consider-- 
ing the question of custody of the children 
in the present case. The father’s fitness. 
from the point of view just mentioned 
cannot. override considerations of the- 
welfare of the minor children. No doubt, 
the father has been presumed by the sta-- 
tute generally to be better fitted to look. 
after the children — being normally -the 
the earning member -and head of the 
family — but the Court has in each case 
to see primarily to the welfare of the 
children in determining the question of 
their custody, in the background of all 
the relevant facts having a bearing on. 
their health, maintenance and education.. 
The family is normally the heart of our 
society and for a balanced and healthy- 
growth of children it is highly desirable 
that they get their due share of affection 
and care from both the parents in their 
normal parental home. Where, how-- 
ever, family dissolution due to some un- 
avoidable circumstances becomes neces- 
sary the Court has to come to a judicial 
decision on the question of the welfare of 
the children on a full consideration of all 
the relevant circumstances. Merely be- 
cause the father loves his children and is 
not shown to be otherwise undesirable 
cannot necessarily lead to the conclusion 
that the welfare of the children would be 
better. promoted by granting their custody 
to him as against the wife who may also 
be equally affectionate towards her 
children and otherwise equally free from 
blemish, and, who, in addition, because 
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*.of her profession and financial resources, 
may be in a position to guarantce better 
` health, éducation and maintenance for 
them. The children are not mere chat- 
tels : nor are they mere play-things for 
their parents. Absolute right of parents 
‘over the destinies’ and the lives of their 
«children has, in the modern changed secial 
conditions, yielded to the considerations 
of their welfare as human beings so that 
they may grow up in a normal balanced 
manner to be useful members of the 
‘society and the guardian Court in case of 
a dispute between the mother and the 
|father, is expected to strike a just and 
proper balance between the require- 
ments of welfare of the minor chilaren 
and the rights of their respective parents 
Jover them. The approach of the learned 
single Judge, in our. view, was corzect 
and we agree with him. The, Letiers 
Patent Bench on appeal seems to us to 
have erred in reversing him on grounds 
which we are unable to appreciate. 


15- At the bar reference was made to a 
number of decided cases on the question 
-of the right of the father to be appointed 
-or declared as guardian and to be granted 
custody of his minor children under section 
-25 read with section 19 of the Guardians 
and Wards Act. Those decisions were 
mostly decided on their own peculiar 
facts. We have, therefore, not considered 
it necessary to deal with them. To the 
-extent, however, they go against the view 
we have taken of section 25 of the Guar- 
dians and Wards Act, they must be held 
to be wrongly decided. 


16. The respondent’s contention that 
the Court under the Divorce Act had 
‘granted custody of the two younger 
children to the wife on the ground of 
their being of tender age, no longer helds 
‘good and that, therefore, their custody 
must be handed over to him appears to 
us to be misconceived. The age of <he 
daughter at present is such that she must 
need the constant company of a grown-up 
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female in the house genuinely interested 
in her welfare. Her mother is in the 
circumstances the best company for her. 
The daughter would need her mother’s 
advice and guidance on several matters of 
importance. It has not bsen suggested 
at the bar that any grown-up woman 
closely related to Maya alias Mary would 
be available in the husband’s house for 
such motherly advice and guidance. 
But this apari, even from the point of 
view of her education, in our opinion, her 
custody with the wife would be far 
more beneficial than her custody with 
the husband. The youngest son would 
also, in our opinion, be much better 
looked aficr by his mother than by his 
father who will have to work hard to 
make a mark in his profession. He has 
quite clearly neglected his profession and 
we have no doubt that if he devotes him- 
self wholeheartedly to it he is sure to find 
his place fairly high up in the legal pro- 
fession. 


‘x7. The appellant’s argument based on 


estoppel and on the orders made by the 
Court under the Indian Divorce Act with 
respect to the custody of the children did 
not appeal to us. All orders relating to 
the custody of the minor wards from their 
very nature must be considered to be 
temporary orders made in the existing 
circumstances. With the changed con- 
ditions and circumstances, including the 
passage of tims, the Court is entitled to 
vary such orders if such variation is con- 
sidered to be in the interest of the welfare 
of the wards. It is unnecessary to refer 
to some of the decided cases relating to 
estoppel based. on consent decrees, cited 
at the bar. Orders relating to custody o 
wards even when based on consent were 
liable to be varicd by the Court, if the 
welfare of the wards demands variation. 


18. We accordingly allow the appeal 
with respect to the custody of: the two 
younger children and setting. aside the 
judgment of the Letters Patent. 


m 


Bench in this respect, restore that of the 
learned single Judge who, in our vièw, had 
correctly exercised his discretion under 
section 25 of the Guardians and Wards 
Act. The directions given by him with 
respect to access of the patties to their 
children are also restored. f 


1g. As regards alimony, no doubt, the 
Letters Patent Bench was, in our opinion, 
not quite right in withholding payment 
of the alimony already fallen due and in 
arrears. But in view of the fact that the 
financial position of the wife is far superior 
to that of the husband who according to 
his own submission has yet to establish 
himself in his profession, we do not con- 
sider it just and proper to interfere with 
that order under Article 136 of the Consti- 
tution. With .respect to the alimony, 
therefore, the appeal fails and is dismissed. 
We also direct that the parties should bear 
their own costs’ throughout. 

20. Before concluding we must also 
express our earnest hope, as was done by 
the learned single Judge, that the two 
spouses would at least for the sake of 
happiness of their own offspring, if for 
no other reason, forget the past and turn 
a new leaf in their family life, so that they 
can provide to their children a’ happy 
domsstic home, to which their children 
must be considered to’ be justly entitled. 
The requirement ‘of ‘indispensable, tole- 


rance and mental understanding in matri-. 


monial life is its basic foundation. The 
two spouses before us who are both educat- 
ed’ and cultured and who come from 
highly, respectable families must realise 
that reasonable wear and tear and normal 
jars: and shocks, of ordinary married life 
have to be put up within the larger‘interests 
of their own happiness and of the healthy, 


normal growth. and development of their’ 


offspring, whom destiny has entrusted 

to their joint parental care. In¢ompati- 

bility of temperament has to be endeavour- 

ed. to be disciplined into compatibility 
S—7 
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and not to be magnified by abnormal’ 
impulses or inipulsive desires and passions. 
The husband is not disentitled to a house 
and a house-wife, even though the . wife 
has achieved the status of an economically 
emancipated woman ; -similarly the wife 
is not a domestic slave, but a responsible 
partner in discharging their joint parental 
obligation in promoting the welfare cf 
their children and in sharing the pleasure 
of their children’s ‘company. Both 
parents have, therefore, to” co-operate 
and work harmoniously for their. children 
who should feel proud of their parents 
and ‘of their home, bearing in mind that 
their children have a right to expect from 
their parents such a home. 7 

V.K. = ~ Appeal allowed 
i ; l “ in part. 
THE SUPREME COURT OF INDIA, 
(Civil Appellate Jurisdiction.) - ted 
ee :—M. H. ' Beg and R. S. Sarkaria, 


Collector of Customs, Madras and 
others i |. ‘Appellants* 


D. tr, or ot 


D. Bhoormull -. Respondent. 
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(A) Sea Customs Act (VIII of 1878), 
sections 178, 167, (8) and 178-A—Imposition 
of penalty of confiscation of smuggled goods not 
covered by section 1'78-A—Onus of proving that 
the goods are smuggled—On whom les— 
Onus how discharged—Scope and nature ‘of 
evidence required—Applicability of principle 
underlying section 106, Evidence Act. — om 


r 


It cannot be disputed that in proceedings. 
for imposing penalties under clause (3) 
of section 167 of the Sea Customs Act 
to which section 178-A does not apply 
the burden of proving that goods are 
smuggled goods, is on the Department. 
This isa fundamental rule relating’ ‘to 
proof in all criminal or quasi-criminal 
proceedings, where there is no statutory 


“* C.A. No, 1142 of 1973. 
` - ‘ grd April, 19740 
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*provision to the contrary. But in appre- 
Ciating its scope and th nature of the 
onus cast by it, due regard must be paid 
to other kindred principles, no less funda- 
mental of universal application. One of 
them is that the prosecution or the Depart- 
ment is not required to prove its case 
with mathematical precision to a demons- 
trable degree; for in all human affeirs 
absolute certainty is a myth and all 
exactness is a fake. El Dorado of absolute 
proof being. unattainable, the law accepts 
for it, probability as a working substitute 
in this work-a-day world. The law does 
not require the prosecution to prove the 
impossible. ‘All that it requires is the 
establishment of such a degree of proba- 
bility: that a prudent man may, on its 
besis, believe in the existence of the fact 
in issue. ` Thus, legal proof is not neces- 
sarily perfect proof; often it is nothing 
more than a prudent man’s estimate as to 
the probabilities of the case. [Para. 30.] 


The other cardinal principle having an 
important bearing on ‘the incidence of 
burden of proof is that sufficiency and 
weight of the evidence is to be considerad 
according ‘to the proof which it-was in 
the power of one side to prove and in te 
power of the other to have contradicted. 
Since: it is exceedingly difficult if not 
absolutely impossible for the prosecution 
to prove facts which are especially within 
the. knowledge of the opponent or the 
accused, it is not obligaed to prove them 
as part of its primary burden. {Para. 31.] 


Another- point.to be noted is that the 
penalty of confiscation is a penalty in rem 
which ‘is enforced. against the goods. It 
is not necessary, for the customs autho- 
rities to._prove that any particular persan 
is concerned with their illicit importatian 
orexportation. Itis endugh ifthe depar:- 
ment furnishes prima facie proof of the 
goods being smuggled stocks. [Para. 33.] 


It is true that in criminal trials to which 
the Evidence Act, interms, applies, sec- 
tion 106 of the Evidence, Act is not intenc- 
ed to relieve the prosecution of the initia] 
burden which lies on it to prove the posi- 
tive facts of its own case, it’ can be said 
by way of generalisation that the effect of 
the material facts being exclusively or 
especially within the knowledge of thz 
accused, is that it may, proportionately 
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with the gravity or the relative triviality 
of the issues at stake, in some special type 
of cases, lighten the burden of proof rest- 
ing on the prosecution. . [Para. 43.] 


The broad effect of the application of the 
basic principle underlying section 106 of 
the Evidence Act to cases under section 
167 (8) is that the Department would be 
deemed to have discharged its burden if it 
adduces only so much evidence, circum- 
stantial or direct, as is sufficient to raise a 
presumption in its favour with regard to 
the. existence of the facts sought to be 
proved. [ Para. 44.] 


Many facts relating to the illicit business 
of smuggling remain in the special or 
peculiar knowledge of the person con- 
cerned in it. On the principle underly- 
ing section 106, Evidence Act, the burden 
to establish those facts is cast on the per- 
sons concerned and if he fails to establish 
or explain those facts, an adverse inference 
of fact may arise against him, which 
coupled with -the presumptive evidence 
adduced by the prosecution would rebut 
the initial presumption of innocence in 
favour of that person and in the result 
prove him guilty. [Para. 32.} 


It is not correct to say that the present 
is a case of no evidence. While it is true 
that no direct evidence of the illicit impor- 
tation of the goods was adduced by the 
department, it had made available several 
circumstances of a determinative charac- 
ter which coupled with the inference 
arising from the dubious conduct of the. 
parties concerned, could reasonably lead 
to the conclusion drawn by the Collector 
of Customs that they were smuggled 
goods. [Para. 35.] 


(B) Constitution of India (1950), Article 
226—Sea Customs Act (VIII of 1878), 
section 167(8)—Proceedings under—Collector 
of Gustoms holding that goods were proved to 
be smuggled and ordering their confiscation— 
Writ petition challenging order—High Court 
if can reappraise evidence and interfere with 
order of Collector. 


Even if the Division Bench of the High 
Court felt that the circumstantial evi-. 
dence was not adequate enough to estab- 
lish the smuggled character of the goods, 
beyond doubt, then also that-was not a 
good ground to justify interference with 


11) 


the Collector’s order in the exercise of the 
writ jurisdiction under Article 226 of the 
Constitution. The function of weighing 
the evidence or considering its sufficiency 
was the business of the Collector or the 
appellate authority which was the final 
tribunaloffact. So long as the Collector’s 
appreciation of the circumstantial evi- 
dence before him was not illegal, perverse 
or devoid of commonsense or contrary 
to rules of natural justice, there would be 
no warrant for disturbing his finding under 
Article 226. In the present case the 
Collector’s order under section 167 (8) 
of the Sea Customs Act was not of this 
kind. [Para. 36.]: 


Cases referred to:— 


Issardas Daulat Ram v. Union of India 
(1962) 1 S.C.R. (Supp.) 358: 1966 Cri. 
L.J. 1507: (1962) 2 S.C.J. 286: A.LR. 
1966 S.C. 1867; Kanungo & Go. v. Gollector 
of Gustoms, Galcutta, (1972) Mer.L.R. 
17 : (1973) 2 S.C.J. 219 : (1973) S.C.C. 
‘(Cr].) 846 : (1973) 2 8.C.C. 438: ALR. 
1972 S.Q. 2136 ; Ambalal v. Union of 
India, (1961) 1 S.C.R. 933 : (1961) 1 
Crl.L.J. 326: I.L.R. (1961) 1 Punj. 
685: A.I.R. 1961 S.C. 264; Blatch v. 
Archer, (1774) 1 Cowp. 63; Queen v. 
Madhub Ghander, (1874) 21 W.R.Cr. 13; 
Shambu Nath Mehra v. State of Ajmer, 
1956 S.G.R. 199: 1956 Crl.L.J. 794: 


1, Parker Fountain pens (19 made in 


- Canada) 
2. Master hair clippers made in 
_ Germany 
- 3. Oster Hair Clippers:made in Ger- 
many 


Venus Pencils made in England ` 

K. 55 Out Thread Razors made 
in Germany 

Nylon Buttons made in Japan 

Gillette Razor Blades made in 
England © . - 

7 O’clock Razor sets made in Eng- 
land 
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Sarkaria, 7.—This appeal by Special Leave 
arises out of the following facts: °°” 


On receiving information that some pack- 
ages containing smuggled goods . had 
been left by a person in the premises of 
M/s. Shah Rupaji Rikhabdas at 98, Nara- 
yana Mudali Lane,. Madras-1 and that 
these packages were about to be des- 
patched to’ Bangalore for disposal, a 
posse of Preventive Officers of the Cus- 
toms House went to the said shop on 
4th June, 1962. They found ten pack- 
ages in that shop.. Baboothmull of M/s. 
Shah Rupaji Rikhabdas was present there. 
The officers: questioned Baboothmull 
about those packages. | Baboothmull 
replied that he was not the owner of those 
packages and that somebody next to his 
shop had left them outside the premises 
and since that person had not returned 
for a considerable: time, he got them 
removed into the'shop. Baboothmull was 
unable to throw any light with regard to 
the owner or the contents of the packages, 


2. After getting a consent letter from 
Baboothmull, the officers opened the 
packages which contained these articles 
of the total value of Rs. 123255. 


Rs. 

28 Doz. 3:360 
_5 Doz. RTO 600 
-34 Doz. 400 
760 Doz. 2,250 
68 Doz. 4,080 

` 47 Gross ` 705 
tooo Pcs. 120 
12 Doz. a >i $30 





Total ate ke: 





$2 


: > . d 
-g The Officers seized these goods 
under a mahazarnama. 


. 4. On goth June 1962, a letter was 
addressed by the said Baboothmull tc the 
Collector, Customs, informing that on 
that date, the owner of the packages, one 
Mr. D. Bhoormull turned up to claim the 
goods; that his other partner was absent 
at the time of the seizure of the goods 
“who knew about this affair and tha: he 
had subsequently learnt from this part- 
ner that those goods belonged to D. 
Bhoormull who had left instructions for 
their storage in the shop. Subsequently 
the name of’ this partner was given as 
indermul. The Gustoms Officers attempt- 
ed to find out and contact this Indcomul 
but without success. 


5. ight days after the seizure, a letter 
dated 12th June, 1962, was received by 
the.Collector of Customs from one D. 
Bhoormull (Poonawala, temporarily at 
98.. Narayana Mudali Lane, Madras-1) 
claiming ownership of the goods. In this 
letter it was stated that he had purchased 
these goods on 3rd June, 1962, in the local 
market at Madras through brokers; that 
‘he was packing the same till late in the 
evening, and since he was forced to lave 
for Bangalore on the call of a friend im- 
mediately, he instructed one of. the staff 
of Shah Rupaji Rikhabdas to keep the 
goods in their shop until his return. This 
letter of Bhoormull did not contain the 
names or the particulars of the brokers 
from whom the goods were allegedly pur- 
chased; nor did it refer to any bill, 
voucher or other document to suppor: the 
allegation of their having been purchased 
locally in the normal course of business. 
‘On receipt of this letter, the Collector 
made an attempt to contact Bhoormull 
. for further investigation. | Bhoormuil, 
however, could not be contacted zs he 
had gone away to Poona which was said 
to be his normal place of activity. 


6. Another Ictter, dated 25th Tune, 
1962, was received by the Collector from 
Bhoormull urging for release of his goods 
at ‘an early date. i 


7.. On grd July, 1962, a letter was receiv- 


ed by the Collector from M/s. Gagrat & 
Co; Solicitors, Bombay on behalf of 
Bhoormull, requesting for disclosure 
of the’grounds for the seizure of the goods, 
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and for supply of the copies of the.-maha- 
zarnama and other relevant documents 
relating to the scizure. It was reiterated 
that the goods had heen bona fide purchased 
by Bhoormull in the course of business, 
and as such, were not liable to seizure or 
confiscation. This was followed by 
another - letter dated 14th September, 
1962 from Mjs. Gagrat & Go., addressed 
to the Assistant Collector of Gustoms 
wherein the request for supply of the 
necessary information, was reiterated. 


8. The importation of goods shown, as 
items 1, 4 and 7 had been prohibited 
since December, 1957 and of those .as 
items 2, 3, 5, 6 and 8 since March, 1960, 
save under a licence issued by the Import 
Trade Control Authorities under section 
19 of the Sea Customs Act read with 
section 3 (1) of the Imports and Exports 
Control Act, 1947. : 


g. The Assistant Collector of Custoras 
on 26th October, 1962 issued a notice to 
Bhoormul] through his solicitors, M/s. 
Gagrat & Co., Bombay, requiring him to 
produce evidence of bona fide acquisition 
of the goods in question failing which to 
show cause within a week as to why 
those goods valued at Rs. 12,255 be not 
confiscated under section 167 (8) of the 
Sea Customs Act read with section 3 (2) 
Imports and Exports Control Act, 1947. 


It was added that in case no reply was re~ 


ceived within the specified period the 


‘case would be decided ex parte on the 


basis of the facts already on record with- 
out further reference to him. 


to. In réply, a letter, dated 13th 
December, 1962, was written by the 
solicitors in which, it was infer. alia stated 
that on 4th June, 1962, at Madras, the 
goods, being items 2 and 4 to 8, were pur- 
chased by their client from Breker Ram 
Lal for a total price of Rs. 10,675 and 
those. shown as items 1 and 3; from 
Broker Shanthi Lal for asumof Rs. 4,872 
and that these brokers had not issued 
any bills or receipts regarding those goods, 
Any further particulars or addresses of 
the brokers were not disclosed. 

ax. On 27th March, 1963, a revised 
show cause notice was sent under regis- 
tered cover by the Collector of Customs 
to Bhoormull through his solicitors re- 
quiring him to produce within a week the 


~ 


I 


purchase receipts, bills, vouchers, , Cus- 
toms-auctions-receipts, Central excise auc- 
tion-receipts, licences or any other docu- 
ments in his possession and to’ furnish 


the names of the brokers in the market, - 


their addresses etc. from whom the goods 
were purchased “by ‘him, failing which to 
show cause against confiscation of ‘the 
goods. +" ` . a 


1a. The information called for was not 
supplied, nor did Bhoormull appear 
personally before: the Collector at any 
stage... However, on his behalf the soli- 
citors wrote to the Collector, a letter, 
dated goth April, 1963, contending that 
the burden of proving that the seized 
goods had been illegally imported into 
India lay on the Customs Department 
and the non-production of the documents 
or non-furnishing of the information asked 
for by the Collector could not justify an 
inference of illicit importation of the goods. 
It was added that such’ goods had, been 
imported as late as 1959/1960 as personal 
baggages and had in fact been sold by 
the Customs Department at Madras and 
elsewhere and as such were being freely 
bought and sold in the market. i 


1g. A date was fixed by the Collcctor 
for personal hearing of Bhoormull. But 
he did not personally appear. How- 
ever, on ist August, 1963, Shri J. R. 
Gagrat of M/s. Gagrat & Co., appeared 
before the Collector with a representa- 
tive of Bhoormull, and contended that 
unless the Department had any other 
indication, it would not be necessary for 
. Bhoormull to ‘establish ownership of ‘the 
goods; that there were no purchase- 
vouchers; nor was he in a position to pro- 
duce the broker who was supposed to 
have left the goods near the shop of 
- Baboothmull. : 


14. While conceding that the burden 
of- proving the goods to- be smuggled 
goods, was on the Department, the Col- 
lector held that such burden prima facie 
stood dischargéd as the circumstances of 
this’ case irresistibly led to the conclusion 
that the goods had been illicitly imported. 
The‘ main circumstances, taken into 
account by the Collector, in raising such 
an inference, may bé arranged as under: 


(i) The import of such goods has been 
totally prohibited since 1957 except in 


‘COLLECTOR OF CUSTOMS J; BHOORMULL ‘(Sarkaria, 7.) 


53 


the case of hair clippers* and -Venuse 
Péncils, which were allowed on a highly 
restricted quota-basis till Octoher, 1959/ 
March, 1960 Policy period, when their 
import too was banned, 


` (a), The highly suspicious circumstances 
of the ‘seizure and the dubious conduct 
of the parties in relation thereto: (a) This 
large number of goods,all of foreign origin, 
worth over Rs, 12,000 were found fully 
packed and ready for despatch; (b) 
Baboothmull from’ whose possession they 
were seized gave conflicting and evasive 
explanations in regard thereto. At 
the time of seizure on 4th June, 1962 
he disclaimed all knowledge about the 
ownership and contents of those packages, 
and said they were left outside the shop 
by.a broker whom he could not identify. 
Some days later, he “appeared in the 
arena (garb?) ofan anonymous (fictitious?) 
person, one Bhoormull’’; (c) It was eight 
days after the seizure that one Bhoormull 
by a letter claimed ownership of the goods, 
and Baboothmull, also confirmed this, 
‘This Bhoormull the alleged owner of the 
goods has never been seen.. Even at the 
personal hearing, a representative from 
him came........ All the correspondence 
was exchanged with the firm of solicitors. 
namely M/s. Gagrat & Co., of Bombay’’; 
(d). Despite repeated requisitions made 
and two show cause notices given by the 
Collector, no bill, voucher or other docu- 
mentary evidence, whatever, regarding 
purchase of the goods in the recognised 
markets of. the, country was produced. 
At first, even the names of the sellers were 
not disclosed. Later on M/s. Gagrat & 
Co., cited two brokers whose addresses 
were not furnished, : l 


15. In view of the above circumstances 
the Collector held that there ‘was 
no room for doubt that the goods were 
acquired from illegally ‘imported stocks.” 
He, therefore, ordered their confiscation 
under section 167 (8) of the Sea Customs 
Act. 7" : i 


16.. Against. this ` order dated 24th 
October, 1963, Bhoormull carried an 
appeal under section 131 of the Customs 
Act, 1962 to. the Central Board of 
Revenue -which dismissed the same on 7th 
September, 1964.. Aggrieved, Bhoormull 
preferred ‘a. Revision Petition to the 
e 
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»Central Govérnment. It was dismissed 
by the Secretary to the- Government by 
an order, dated 7th September, 1965. 


17. Bhoormull then moved the High 
Court at Madras by a writ petition under 
Article 226 of the Constitution impugn- 
ing the aforesaid orders of the Collector, 
the Board and the Central Government, 
contending that the confiscation was illegal 
because the Customs Department on 
which the onus of proving the unlawful 
importation of the goods lay, had failed 
to adduce any evidence whatever. to 
discharge that onus. The learned single 
Judge who tried the petition repelled 
this contention, holding that the cir- 
cumstances on record established “‘every 
probability of the goods having been 
illicitly imported to India”, and dismissed 
the petition. ; 


18. Against the order of the learned 
single Judge, Bhoormull filed an appeal 
under clause (15) of the Letters Patent to 
the Division Bench of the High Court 
which: held that the onus on the Depart- 
ment to prove that the goods had been 
smuggled, could not—in this case did not 
—shift to Bhoormull and that the latter’s 
failure to appear personally or prove 
before the Collector how he had come by 
those goods, did not justify an inference 
of their illicit importation, because a 
mere suspicion cannot be a substitute 
for proof. On the above reasoning, the 
Bench allowed the appeal and quashed the 
Collector’s order of confiscation of the 
goods. Hence this appeal, with Special 
Leave, by the Department. 


19. Before dealing with the contentions 
canvassed, we would refer briefly to the 
relevant statutory provisions. 


20. Section 167 of the Sea Customs Act 
provides for offences punishable to the 
extent mentioncd in the 3rd column of the 
Schedule appended to that section: 
Clause (8) of that Schedule provides that 
if any goods the importation or exporta- 
tion of which is for the time being pro- 
hibited or restrictcd by order under 
Chapter IV of this Act be imported into 
or exported from India contrary to such 
prohibition or restriction, then:.(z) such 
goods ‘shall be liable to confiscation; and 
(ii) any person concerned in: ariy such 
offence shall be liable to a penalty not 
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exceeding three times the value of the 
goods, or not exceeding 1,000 rupees”. 


„gr. Section 171-A specifically empowers 


the Customs Officers employed in the 
prévention of smuggling to summon 
any person whose attendance he considers 
necessary either to give evidence or to 
produce a document or thing in an 
enquiry in connection with the smuggling 
of any goods and such person, shall be 
bound to state the truth and produce 
that document.or thing and would be 
liable to prosecution if he made a false 
statement. - 


22. A reading of section 167 (8) and 
the related provisions indicates that 
procecdings for confiscation of contra- 
band goods are proceedings in rem and 
the penalty of confiscation under the first 
part of the entry in column (3) of clause 
(8) of the Schedule, is enforced against 
the goods irrespective of whether the 
offender is known or unknown. But 
imposition of the other kind of penalty, 
under the second part of the entry in 
column, 3,.is one in personam; such a 
penalty can be levied only on the “‘per- 
son concerned” in any offence described 
in column 1 of the clause. . 


2%. Goods found to be smuggled can, 
therefore, be . confiscated without pro- 
ceeding against any person and without 
ascertaining who is their real owner 
or who was actually concerned in their 
illicit import. 


a4. Section 178 empowers an officer of 
the Customs or anti-smuggling staff to 
seize anything liable to confiscation. 


25. Section 178-A provides for burden of 
proof. It says: 


(1) Where any goods to which the 
section applies are seizcd under this Act 
in the reasonable belief that they are 
smuggled goods, the burden of proving 
that they are not smuggled goods shall 
be on the’ person from whose possession 
the goods were seized. 


(2) This section shall apply to gold, 
gold manufactures, diamonds and other 
precious stones, cigarettes and cosmetics 
and any other goods which the Central 
Government may, by notification in the 
. Official Gazette, specify in this behalf. 


$ 


II}. 


(3) Every notification issued under 
sub-section (2) shall be laid before both 
Houses of Parliament as soon as may 


_ be after it is issued”. -, - Ho, 

6.. Large: scale smuggling of gold. or 
other goods into India may. pose.a threat 
to the economic. and fiscal interests: and 
policies `of the State. Such illicit trade 
is often carricd on by organized inter- 
national smugglers in the secrecy. of the 
under-world. The more it is organized, 
the less are the chances of .its. detection, 
and greater the. difficulty of. proving the. 
offences relating . thereto. Laws have. 
therefore been enacted in most.couniries, 


which mark a partial or wholesale depar-: 


ture in matters relating to smuggling, 
from the general principle of penal law,. 
tiz., that it is for the State or its Depart- 
ment to prove the offence against the 
accused or the defendant. Thus in 
England, section 290 (2) of the Customs 
and Excise Act, 1952 provides that where 
in any proceeding relating ‘to Customs 
or Excise any question arises as to the 
place from which. any goods: have been. 
brought or as to whether or not any 
duty has been paid or any goods have been 
lawfully imported etc., then the burden 
of proof shall lie upon the other party 
to the proceeding. _ In India, Parliament 
inserted section 178-A by the Amending 
Act X of 1957,‘but it did not, in its wisdom 
go as far as scction 290 (2) of the English 
Act. Section 178-A in terms. applies to 
“gold, gold manufacture, diamonds and 
other precious stones, cigarettes and cos- 
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therefore, the Collector of Customs is to? 
be guided by the basic canons of crimi- 


nal jurisprudence and natural justice. 


metics’”. With regard to these specified. 


ds ifseized under this Act in the reason- 
able belief that they are smuggled goods, 
the burden of proof that they are not such 
goods shall be`on the person from whose 
possession, they are seized. But with 
regard to any other goods, the rule in sub- 
section (1) of section 178-A, would not 
apply unless the Central Government 
had specifically applied the same by noti- 
fication in the Official Gazette. | It.is com- 
‘mon ground that at-the material; time, 
no such notification applying the, section 
to the categories of the goods in question 


had been issued. “In respect of'such.goods : 


the provisions of the Evidence “Act dnd 
the Code of Criminal Procedure, do not, 
in terms, govern the onus of proof in pro- 


ceeding under section 167 (8) of the Act.~ 


In conducting these penal: proceedings, 


27. With the above prefatory remarks, 
we now: advert to the contentions can- 
vassed before.us. 


28.. Mr. Sanghi, learncd Counsel for 
the appellants, has advanced these 
arguments: . 


. (a) Bhoormull had no zcus staùdi to 
invoke the extraordinary jurisdiction of 
the High Court under Article 226 of the 
Constitution because there was not even 
prima facie evidence to show that at the 
time of seizure, he was in ownership or 
juridical possession ‘of the goods; 


(b) Thè onus of proving the goods to 


.be smuggled goods that initially lay on 


the Department, stoòd sufficiently dis- 
charged by the inevitable inference aris- 
ing out of the totality of the circumstances 
in this case, which were appraised by the 
Collector in the light of the conduct of 
Baboothmull and Bhoormull, who gave 
conflicting and incredible explanations 
as to how they had come by these goods; 


(c) The source from which and the 
circumstances in which  Bhoormull or 
Baboothmull acquired these goods, were 
facts: especially within their knowledge 
and on the principle underlying section 
106, Evidence Act, these facts had to ‘be 
proved:by them: They deliberately failed 
to disclose those facts or to give the 
cessary particulars of the persons from. 
whom the goods were allegedly purchased, 
although such information was repeatedly 
requisitioned from Bhoormull by the 
Collector, and they were duty-bound 
under séction 171-A to disclose it. This 
contumacious conduct of Baboothmull 
and Bhoormull strongly pointed towards 
the conclusion that the goods were smug- 
gled stocks, and- in that sense, the infe- 
rence arising from the circumstances had 


. shifted the onus on to Bhoormull to 


prove tothe contrary. In this connec- 
tion, reliance has been placed upon 
Issardas Daulat Ram v. Union of Indiat 


ap es (7982) 2 §.C,J, 286: (1962). 1 S.G.R, 
(Supp.) 358 : 1966 Orl, L.J. 1507: ALR. 1966 
S.G. 1867, E ; 


$6 


sand M/s. Kõnungo & Co. v. Gollector of 
“Customs, Calcutta. - f 


(d) The order of the Collector did not 
suffer from any apparent error or. defect 
of jurisdiction. His order was based on 
an appraisement of the circumstantial 
evidence before him and was consistent 
with the rules of natural justice. He had 
given the fullest opportunity to the res- 
pondent to put forth his case and had 
issued two show cause notices to him 
through his solicitors. The Division 
Bench of the High Court exercising juris- 
diction under Article 226 was not com- 
petent to go into the question of the ade- 
quacy of that evidence, and act as if jit 
was a Court of appeal. 


29. Mr. Ramamurthi, learned Counsel 
for the Respondent, contends in reply,. 
that all proceedings were conducted by ` 
the Collector on the assumption that 
Bhoormull was thie claimant or the suppo- 
sed owner of the goods; that at no stage, 
before the High Court an objection was 
taken that he had no locus standi to main- 
tain the writ petition, because he had no’ 
interest in the confiscated - goods, and 
consequently this objection should not 
be entertained. for the first time in this 
Court. Learned Counsel further, sub- 
mits that proceedings of confiscation 
being penal in nature, the burden was an 
the Department to show by cogent and, 
convicing evidence that the. goods had 
been illicitly imported into India. and 
that no part of this burden could be shift- 
ed to the person claiming the goods. it 
is emphasised that in the- present, case, 
no evidence whatever was produced by 
the Department to show that the’ goods 
in question were smuggled goods. The 
Collector’s order—proceeds the . argu- 
ment—calling upon Bhoormull to prove 
that he had purchased these goods in the 
normal course of business was contrary 
to the law laid down by this Court in 
Ambalal v. Union of. India®. Reference, 
has also been made to several decisions 
of the High Courts, but most of them turn 
on their own facts and do not elucidate 





1. (1972) Mer.L.R. 17: (1973) 2 S.C.J. 219: 
(1973) S.C.C, (Gr.) 846: (egy) 28,0.C. 438: 
A.LR, 1972 S.G. 2136, 

2, LL.R. (1961) 1 Punj. 685 ¢ (1961) 1 S.G.R. 
933 : (1963) 1 Crl.L.J. 326: ALR. 1961.S.C:° 
264. 5 ay ante 
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the principle beyond what was laid 
down in Ambalals’s case.2. 

go. It cannot be disputed that in pro- 
ceedings for imposing penalties under 
Clause (8) of section 167, to which séction 
178-A does not apply, the burden of 
proving that the goods are smuggled 
goods, is on the Department. This is a 
fundamental rule relating to proof in 
all criminal or quasi-criminal proceed- 
ings, where there is no statutory provi: 
sion to the contrary.. But in appreciating 
its scope and the nature of the onus cast}. 
by it, we must pay due‘regard to’ other 
kindred principles, no less fundamental, 
of universal application. One of the 
is that the prosecution or the Department 
is not required to prove its case with| 
mathematical precision to a demonstrable 
degree; for, in all human affairs absolute 
certainty is a myth, and as Prof. Brett 
felicitously puts it—““all exactness is, a 
fake”. El Dorado of absolute proof} 
being unattainable, the.law, accepts for it, 
probability as a working substitute in). 
this work-a-day world. The law does 
not require the prosecution to prove the 
impossible. All that it requires is the 
establishment of such a degree of proba- 
bility that a prudent man may, on its 
basis, ‘believe in the existence of the fact 
in issue.’ Thus legal proof is not neces- 
sarily perfect proof; often it is nothin; 
more than a prudent man’s estimate as to 
the probabilities of the case. - ' ~ eu, 
g1. The other cardinal principle having, 
an important bearing on the incidence 
of burden, of proof is that sufficiency and 
weight of the evidence is to be considered 
—to use the words of Lord Mansfield in 
Blatch v: Archar1, “according to the proof} 
which it was in the power of one side ‘to 
prove, and in the power of the other tol. 
have contradicted’’. -Since it is exceed- 
ingly difficult, if not absolutely impossible’ 
for the prosecution to prove facts whicti 
are especially within the knowledge -of 
the opponent or the accused, it is not 
obliged to prove them as part of its pri- 
mary burden. `> > ki 2 
g2. Smuggling is clandestine’ conveying 
of goods to avoid legal duties. Secrecy’ 














i LLR. (1961) 1 Punj 685: (1961), 1 S.G.R. 
933: (1963) 1 Grl. L.J. 326: ALR. <1961.5.C, 
264. E i 


a; (1774) 1 Gowp. 63 at 65. 
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and stealth being its covering guards, it 
is impossible for the Preventive Depart- 
ment to unravel every link of the process. 
Many facts relating to this illicit business 
remain in the special or peculiar know- 
ledge of the person concerned in it. On 
the principle underlying section 106, 
Evidence ‘Act, the burden to establish 
those facts is cast on the person concerned; 
and if he fails to establish or explain those 
facts, an adverse inference of facts may 
arise against him, which coupled with the: 
presumptive evidence adduced by the 
prosecution or the Department would re- 
but the initial presumption of innocence 
in favour of that person, and in the result 
prove him guilty. As pointed out by 
Best in‘Law of Evidence’ (12th Edn., Arti- 
cle 320, page 291), the presumption of in- 
nocence is, no doubt, presumptio juris: 
but every day’s practice shows that it may 


be successfully encountered by the pre-. 


sumption of guilt arising from the recent 
(unexplained) possession of stolen pro- 
perty.” though the latter is only a pre- 
sumption of fact. Thus the burden on the 
prosecution or the Department may be 
considerably lightened even by such 
presumption of fact arising in their favour. 
However, this does not mean that the 
special or peculiar knowledge of the 
person proceeded against will relieve the 
prosecution or the Department altogether 
ofthe burden of producing some evidence 
in respect of that fact in issue. It willonly 
alleviate that burden to discharge which 
very slight evidence may suffice. 


gq. Another point to be noted is that 
the incidence, extent and nature of the 
‘burden of proof for proceedings for con- 
fiscation under the first part of the entry 
in the grd column of Clause (8) of section 
167, may not be the same as in proceed- 
ings when the imposition of the other kind 
of penalty under the second part of the 
entry iscontemplated. We have already 
alluded to this aspect of the matter. It 
will be sufficient to reiterate that the 
penalty of confiscation is a penalty in rem 
which is enforced against the goods and 
the second kind of penalty is one in 
personam which is enforced against 
the person concerned in the smuggling 
of the goods. In the case of the former, 
therefore, it is not necessary for the Cus- 
toms authorities-to prove that any parti- 
cular person is concerned with their illicit 
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importation or exportation. 
if the Department furnishes prima facie 
proof of the goods being smuggled stocks. 
In the case of the latter penalty, the 
Department has to prove further that: 
the person proceeded against was concerned 
in the smuggling. 


. The propriety and. legality of the 
Collector’s impugned order had to 
be judged in the light of the above ‘prin- 
ciples. 


g5. Itis not correct to say that this isa 
case of no evidence. While it is true that 
no direct evidence of the illicit importation 
of the goods was adduced by the Depart- 
ment, it had made available to the Col- 
lector several circumstances of a detet- 
minative character which coupled with 
the inference arising from the dubious 
condut of Baboothmull and Bhoormull, 
could reasonably lead to the conclusion 
drawn by the Collector, that they were 
smuggled goods. These circumstances have 
been set out by us earlier in this judg- 
ment, We may recapitulate only the most 
salient among. them. 


36. The importation of such goods into 
India had been banned several years 
earlier; i.e., some of them in 1957 and of 
others in 1960. These goods, without 
exception, were all of foreign origin. 
They were of large value of over 
Rs. 12,000. They were all lying packed as 
if they had been freshly delivered, or were 
ready for despatch to a further destination. 
They were not lying exhibited for sale in 
the show-cases of the shop. Baboothmull 
from whose apparent custody or physical 
possession, they were seized disclaimed 
not, only their ownership but also all 
knowledge about the contents of the 
packages. He could not give a satisfac- 
tory account as to how those packages 
came into his shop. At first, he said that 
some next-door unknown broker had left 
them outside his shop. Some days 
later, he came out with another version 
viz., that one Bhoormull had left them 
there. Eight days after, one mysterious 
person who gave out his name as Bboormull 
laid claim to these goods. Despite repeat- 
ed requisitions Bhoormull did not furnish 
any information regarding the source of 
the alleged acquisition of the goods. - He 
never appeared personally before the 
Collector. He_ remained behind the 
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escenes. He did not give addresses or 
sufficient, particulars of the brokers who 
had allegedly sold the goods to him on 
the grd June. Whatever cryptic infor- 
mation was given by him, was also con- 
flicting. Despite two show cause notices, 
Bhoormull intransigently refused to dis- 
close any further information. - Apart 
from making a bare claim, he did not 
furnish evidence of his ownership or even 
juridical possession of the goods. The 
totality of these circumstances reinforced 
by the inferences arising from the conduct 
of Baboothmull and Bhoormull could 
reasonably and judicially lead one to 
conclude that these goods had been illi- 
citly imported into Madras, a sea port. 
Even if the Division Bench of the High 
Court felt that this circumstantial evidence 
was not adequate enough to establish 
the smuggled character of the goods, 
beyond doubt, then also, in our opinicn, 
that was not a good ground to justify 
interference, with the Collector’s order in 
the exercise of the writ jurisdiction under 
Article 226 of the Constitution. The 
function of weighing the evidence or 
considering its sufficiency was the business 
ofthe Collector or the appellate authority 
which was the final Tribunal of fact. 
“For weighing evidence and drawing 
inferences from it”, said Birch, J., in 
Queen v. Madhub Chander, “there can be 
no canon. Each case presents its own 
peculiarities and in each common sense 
and shrewdness must be brought to bear 
upon the facts elicited”. It follows from 
this observation that so long as the Collec- 
tor’s appreciation of the circumstantial 
evidence before him was not illegal, 
perverse or devoid of common sense, or 
contrary to-rules of natural justice there 
would be no warrant for disturbing his 
finding under Article 226. The Collec- 
tor’s order was not of this kind. . 


37. In the view that the initial onus of 
proof on the Department can be suff- 
ciently discharged by circumstantial evi- 
dence, we are supported by the decision 
of this Court in Issardas Daulat Rams case*. 
There, on 14th September, 1954, that is 
long before the insertion of section 178-A 
in the Act, a quantity of gold was sent to 


1. (1874) 21 W.R. (Gr.) 13 at p. 19. 
2, (1962) 1 S.G.R. (Supp.) 358: (1962) 2 
J. 286: ALR, 1966 S.G, 1867: (1966) Cr. 
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a refinery in Bombay for-the purpose of 
melting. The Customs authorities seized 
this gold when it was being melted. The 
gold: was -found to be of foreign origin 
and had been imported into India in 
contravention of the Foreign Exchange 
Regulation Act, 1947. The Collector 
of Customs confiscated it under section 
167 (8) of the Act. The legality of con- 
fiscation was challenged by a petition. 


under Article 226 of the Constitution 
before the High Court, on the ground . 
that there was no evidence before the 


Collector to show that the gold had been 
imported into India after restrictions had 
been imposed in March, 1947 on its im- 
portation. The High Court rejected 
this contention and dismissed the petition. 
The same argument was advanced before 
this Court in appeal by Special Leave. 
This Court also negatived this contention. 
While conceding that there was no 


„direct evidence that the gold had been 


smuggled after March, 1947, it was held 
that a finding to that effect could be 
reached by referring to “the conduct 
of the appellant in connection with: (a) 
the credibility of the story about the pur- 
chase of this gold from threee parties; 
(6)the price at which the gold was stated 
to have been purchased which’ was less 
than the market price; and (c) the hurry 
exhibited in trying to get the gold 
melted at the refinery with a small bit 
of silver added so as to reduce the’ fineness 
of the gold and thus approximate the 
resultant product to illicit gold found in 


‘the market”. 


38. The rule in Issardas Daulat Rams case! 
was reiterated with amplification in 
M/s. Kanungo © Co.’s case?, Therein, the 
appellant was a firm carrying on business 
as dealer, importer and repairer of watches. 
On a search of the firm’s premises on 
17th October, 1959, the Customs autho- 
rities seized 390 watches out of which 250 
were confiscated on the ground that 
they had been illicitly imported into 
India. The firm’s petition under Article 
226 of the Constitution was allowed by 
a learned single Judge of the High Court ` 
and the order of confiscation was quashed 
on the ground that the customs authorities 








1, (1962) 1 S.C.R. (Supp.) 358: (1962) 2 
S.C.J. 286 : A.I.R. 1966 S.G. 1867 : 1966 Grl.L.J. 
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had failed to prove illicit importation of 
the watches. On appeal by the Depart- 
ment, the Division Bench of the High 
Court reverse the decision of the single 
Judge with these observations: 


“The watches were seized from the 
possession of the Respondent No. 1 (ap- 
pellant) who had not obtained a licence 
or a customs clearance permit for impor- 
tation of the same. They were of foreign 
make and must have been imported 
across the customs frontier. The expla- 
nations offered by the Respondent 
No. 1 regarding its coming into posses- 
sion of the same between 1956 and 1957 
were found, upon enquiries by the 
customs authorities, to be false, the 
result of these enquiries were communi- 
cated to the Respondent No. 1 who 
was thereafter heard by the adjudicat- 
ing officer. Yet no attempt was made 
by the Respondent No. 1 to substan- 
tiate its claim regarding lawful impor- 
tation of the watches.............. 
The customs authorities came to the 
conclusion that the said 280 watches 
were illegally imported and thereupon 
made an order for confiscation of the 
same. It is not for this Court, in 
exercise of its jurisdiction under Article 
226 of the Constitution to revise, set 
aside or quash this order, in the facts 
of this case.” 


39. In appeal on certificate, it was con- 
tended before this Court that there was 
no evidence that these watches had not 
been illicitly imported into India and 
that the impugned order wrongfully plac- 
ed the burden on the appellants. Sikri, G.J., 
speaking for the Court, repelled this 
contention thus; ` 


“There is also no force in the second 
point because we dọ not read the 
impugned order as having wrongly 
placed the burden on the appellant. 
What the impugned order does is that 
it refers to the evidence on the record 
which militates against the version 
of the appellant and then states that 
the appellant had not been able to 
meet the inferences arising therefrom. 
In our opinion, the High Court was 
right in holding that the burden of 
proof had shifted on to the appellant 
after the Customs ‘Authorities had 
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informed the appellant of the resultse 
of the enquiries and investigations. 


This also disposes of the first point. 
As we have said, the burden was on the 
Customs Authorities which they dis- 
charged by falsifying in many parti- 
culars the story put forward by the 
appellant.......... It cannot be dis- 
puted that a false denial could be 
relied on by the Customs Authorities 
for the purpose of coming to the conclu- 
sion that the goods had been illegally 
imported.’’- 


40. In the case before us the circums- 
tantial evidence suggesting the inference 
that the goods were illicitly imported into 
Irdia, was similar and reasonably pointed 
towards the conclusion drawn by the 
Collector. There was no violation of the 
rules of natura] justice. The Collector 
had given the fullest opportunity to 
Bhoormul] to establish the alleged acquisi- 
tion of the goods in the normal course of 
business, In doing so, he was not throw- 
ing the burden of proving what the 
Department had to ‘establish, on Bhoor- 
mull. He was simply giving him a fair 
CPOE ey of rebutting ‘the first and 
the foremost presumption that arose out 
of the tell-tale circumstances in which 
the goods were found, regarding their 
being smuggled goods, by disclosing facts 
within his special knowledge. 


41. Amba Lals caset, strongly relied 
upon by Mr. Ramamurthi, is clearly 
distinguishable on facts. There Amba 
Lal was originally a resident of Pakistan. 
He migrated into India on the partition 
of the Indian sub-continent before March, 
1948. when the customs barrier between 
India and Pakistan was raised for the - 
first time. The Department did not lead 
any evidence, circumstantial or direct that 
the goods seized from Amba Lal had been 
illicitly imported. Amba Lal gave plausi- 
ble explanation that he had brought those 
goods along with him in 1947, when there 
were no restrictions on their importation. 
The Department however, tried to take 
advantage.of certain alleged discrepancies 
in the statements of Amba Lal which were 
recorded in English. Amba Lal did 
not know English. He was not supplied 


1. (1961) 1 S.G.R. 933 : (1961) 1 Grl.L.J.926: 
ALR, 1961 S.G, 264. ) : 
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b 
swith copies of those statements, nor allow- 
ed to inspect them. This Court, there- 
fore, held that the Department was not 
entitled to rely on those discrepancies, 


42. Quoting from Shambhu Nath Mehra v. 
State of Ajmer, the Court said that section 
106, Evidence Act, “cannot be used to 
undermine the well-established rule of 
law that, save in a very exceptional class 
of cases, the burden is on the prosecution 
and never shifts’. It was added: 


“If section 106 of the Evidence Act, 
is applied, then, by analogy, the funda- 
mental principles of criminal jurispru- 
dence must equally be invoked”. 


4%. Ifwe may sayso with great respect, 
it is not proper to read into the above 
observations more than what the context 
and the peculiar facts of that case demand- 
ed. While it is true that in criminal 
trials to which the Evidence Act, in terms 
applies this section is not intended to 
relieve the prosecution of the initial burden 
which lies on it to prove the positive facts 
of its own case, it can be said by way of 
generalisation that the effect of the mates 
rial facts being exclusively or especially 
within the knowledge of the accused, is 
that it may, proportionately with the 
gravity or the relative triviality of the 
issues at stake, in some special type of 
cases, lighten the burden of proof restmg 
on the prosecution. For instance, once 
it is shown that the accused was travelling 
without a ticket, a prima facie case against 
him is proved. If he - once had such a 
ticket and lost it, it will be for him to 
prove this fact within his special knowledge. 
Similarly, if a person is proved to be in 
recent possession of stolen goods, the pro- 
secution will be deemed to have establi- 
shed the charge that he was either the 
thief or had received’ those stolen” goods 
knowing them to be stolen. If his posses- 
sion was innocent and lacked the regui- 
site incriminating knowledge, then 
it will be for him to explain or establish 
those facts within his peculiar knowledge, 
failing which the prosecution will be 
entitled to take advantage of the pre- 
sumption of fact arising against him, 
in discharging its burden of proof. 


1. 1956 S.G.R, 199: (1956) 2 M.L.J. (S.C.) 
r: 1956 S.G.J. 429: ALR. 1956 S.C. 40%: 
1956 Crl.L.J. 794. 
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44. These fundamental principles ‘shor 
of technicalities, as we have discussed 
earlier, apply only in a broad and prag- 
matic way to proceedings under section 
167 (8) of the Act. The broad effect 
of the application of the basic principle 
underlying section 106, Evidence Act to 
cases under section 167 (8) of the Act, is 
that the Department would be deemed to 
have discharged its burden if it adduces 
only so much evidence, circumstantial or 
direct, as is sufficient to raise a presump- 
tion in its favour with regard to the exis- 
tence of the facts sought to be proved. 
Amba Lals’ caset, was a case of no evidence. 
The only circumstantial evidence viz., 
the conduct of Amba Lal in making con- 
flicting statements, could not be taken into 
account because he was never given an 
opportunity to explain the alleged discre- 
pancies. The status of Amba Lal viz., 
that he was an immigrant from Pakistan 
and had come to Incia in 1947—before 
the customs barrier was raised—bringing 
along with him the goods in question, had 
greatly strengthened the initial presump- 
tion of innocence in his favour. Amba 
Lal’s caset, thus stands on its own facts, 


45. The present case is in line with the 
decisions in Issardes Daulat Rams case, 
and M/s. Kanungo S Go.’s case, 


46. For all the foregoing reasons, we 
are of the opinion that the learned Judges 
of the High Court were in error in revers- 
ing the judgment of the learned single 
Judge and in quashing the order of the 
Collector of Customs. We, therefore, 
allow this appeal, set aside the judgment 
under appeal and dismiss the writ petition. 
In view of the law point involved, we 
would leave the parties to bear their own 
costs. 





V.K. Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT. —D. G. Palekar and, V. R. Krishna 
Iyer, FF. 


P. Palaniswami Appellant * 


U. 


Shri Ram Popular Service (P.) Ltd. 
and another Respondents. 


Motor Vehicles Act (IV of 1939), section 47— 
Application for stage carriage permits—Dis- 
posal of by transport authorities—Government 
issuing G.O. giving guidance for such disposal 
—Orders based on such G.O.—Validity. 


Once it is found that a Tribunal which 
under the statute has to deal with applica- 
tions for permits in a judicial manner is 
directed by the Government to adopt 
any specified method for assessing the 
merits of the applicants and the Tribunal 
takes into consideration such direction of 
the executive, the judicial determination 
by the Tribunal is polluted. Itis polluted 
not merely because these instructions have 
a tendency to interpret section 47 of the 
Motor Vehicles Act in their own 
way but also because. considerations 
other than those in the instructions get 
automatically excluded although they 
are quite relevant for the purpose of 
section 47. The High Court was there- 
fore right in remanding the case to the 
Tribunal for a re-hearing without the 
constraint of the Government order. 


[Para. 7.] 


Cases referred to :— 


B. Rajagopala Naidu v. State Transport 
Appellate Tribunal and others, (1964) 7 


S.G.R. 1 : (1964) 2 S.C.J. 570: (1964) 
2 M.L.J. (S.C.) 131 : (1964) 2 An. W.R. 
(S.C.) 131: ALR. 1964 S.C. 1573; 


R. Laxmi Narayan v. Vythilingam, C.A. No. 
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1792 of 1966, decided on 47th August, 
1969 ; R. M. Subhraj v. K. M. Union (P) 
Lid. and others; (1973) 1 S.C:J. 337: 
(1973) 1 An.W.R. (S.C.) 56: (1973) 1 
M.L.J. (S.C) 56: (1973) 3 S.C.C. 
871: ALR. 1972 S.C. 2266. 


The Judgment of the Court was delivered 
by 


Palekar, F7.—This is an appeal by certifi- 
cate from the judgment and order, dated 
Sth August, 1964 in W.P. No. 4 of 1963 
of the High Court of Madras. 


2. The facts giving rise to the present 
appeal are as follows : 


The Secretary, Regional Transport Autho- 
rity, Tirunelveli, invited applications for 
the grant ofa stage carriage permit on the 
route Tuticorin to Tiruchendur via 
Mikkani. The distance was about 24 
miles, It was a medium route as men- 
tioned in Government Order No. 2265 
Home, dated 9th February, 1958. Several 
persons applied for the grant. The 
Regional Transport Authority considered 
the claims in the light of the directions 
issued by the State Government under 
section 43-A of the Motor Vehicles Act, 
1939, in G.O.Ms. No. 2265, Home, dated 
9th August, 1958, and since, in its opinion, 
the respondents Shri Ram Popular Service 
(P.) Ltd., had obtained the highest num- 
ber of marks, namely, 3, the respOndents 
were entitled to the grant. Six others 
including the present appellant wha were 
aggrieved by that order, went in appeal 
to the Transport Appellate Tribunal, 
Madras. By a process of elimination the 
only important contestors before the 
Tribunal were the appellant and the 
respondents. The Tribunal found that 
so far as the marks ‘were concerned, 
respondents had scored more marks and 
would, therefore, be entitled to serious 
consideration. But in the view of the 
Tribunal the respondents were a fleet 
owner with: 32 permits while the appel- 
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s lant was a smalloperator with only two 
or three permits, and since in all respects 
the appellant was quite eligible, he was 
entitled to be preferred to the respon- 
dents on the ground that, in the interest 
of the public, small operators require 
encouragement as against the bigger 
operators. For this, the Tribunal relied 
on a clause of the G.O. referred to above 


which said that small and medium opera-. 


tors must be preferred to the bigger 
operators on the smaller and medium 
routes. The Tribunal, therefore, revers- 
ed the order of the Regional Transport 
Authority and made the grant in favour 
of the appellant. 


3. The respondents, thereupon, filed 
the writ petition in the High Court for 
setting aside the order of the Tribunal. 
The learned Single Judge of the Court, 
who heard the writ petition, was of the 
view that there was no error in the order 
passed by the Tribunal because preference 
based on classification of operators as 
fleet owners and medium operators was 
germane to section 47 of the Motor 
Vehicles Act,’ which prescribed the 
matters which had to be considered by 
the authority for the purposes of a grant 
ofa stage carriage permit. The writ 
Petition was, therefore, dismissed. 


4. The Respondent then filed a letters 
patent appeal. By this time the decision 
of this Court in B. Rajagopala Naidu v. 
State Transport Appellate Tribunal and 
others? had been rendered and by that 
decision G.O. No. 1298, dated 28th 
April, 1956, which was the previous direc- 
tion issued: by the State Government 
under section 43-A of the Motor Vehicles 
Act, was set aside. It was held that it 
was legitimate to assume that the Legisla- 
ture intended to respect the basic end 
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elementary postulate of the rule of law 
that in exercising their authority and 
discharging thcir quasi-judicial functions, 
the Tribunals constituted under the Act 
must be left absolutely free to deal with 
the matter according to their best judg- 
ment guided only by the statutory light. 
It was pointed out that it was of the 
essence of fair and objective administra- 
tion of law that the decision of judges or 
Tribunals must rest on merits indepen- 
dent of guidance by the executive or 
administrative wing of the State. It was 
true that section 43-A empowered the 
State Government to issue directions to 
the Regional Transport’ Authority and 
the authority was bound under that sec- 
tion to give effect to all such directions, 
But since the Government order purport- 
ed to give directions in respect of matters 
which had been entrusted to the autho- 
rities constituted under the Act and which 
have ta be dealt with in quasi-judicial 
manner the Government order to that 
extent was outside the purview of section 
43-A. The result was that the decisions 
of the Transport Authorities which were 
based upon the Government Order and 
not on an independent assessment of the 
matters referred to in section 47 of the 
Motor Vehicles Act were liable to be set 
aside. This decision was available to 
the Division Bench of the High Court 
when the appeal filed by the respondents 
came for hearing. The Bench took the 
view that though the Supreme Court had 
dealt with G.O. No. 1298 of 1956 and 
in the case before it they were dealing 
with its substitute, namely, G.O. No. 
2265 of 1958, it made no difference in 
principle because the substitute G.O. 
also gave directions as to how the applica- 
tions for stage carriage permits had to be 
disposed of and if the authorities felt 
themselves bound by the directions given, 
then their orders deserved to be set aside 
for the same reasons which prevailed in 
the Supreme Court in B. Rajagopala Naidu’ s 


1i] 


case.? ` That view of the High Court is 
unexceptionable because this Court in a 
later decision in R. Laxmi Narayan v. 
Vythilingam® held that the Government 
Order No. 2265 of 1958 was also invalid. 


5. Therefore, the only question which 
remained before the High Court for 
consideration was whether the Tribunal 
applied its mind independently to the 
matters referred to in section 47 of the 
Motor Vehicles Act or felt itself constrain- 
ed by the Government Order No. 2265 
of 1958 referred to above. After referring 
to observations made by the Tribunal 
itself in its order the High Court thought 
that the Tribunal was obviously fettered 
by the compulsive force of the Govern- 
ment order in coming to its decision and, 
therefore, its order was vitiated. Accord- 
ingly, the appeal was’ allowed, the grant 
was quashed and the matter was sent 
down for re-hearing by the Tribunal in 
the light of the observations made in the 
judgment. It is from this order that the 
present appeal is filed. 


6. It is contended by Mr. Ramamurthy, 
on behalf of the appellant that though 


there are certain observations in the 


judgment of the Tribunal to show that it 
was following the Government Order, 
the judgment itself went to show that the 
Government Order was shown scant 
respect. According to the Government 
order, he contended the marks obtained 
by an operator were determinative of the 
grant. But in the present case although 
the appellant had received less marks 
than the respondents, the Tribunal had 
considered matters which were germane 
under section 47 and made the grant in 
favour of the appellant. The Govern- 
ment order, according to him, undoubted- 
ly covered certain areas which are covered 
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e 
by section 47 also and, if the Tribunal è 
referred to such matters it would not be 
correct to say that the Government order 
prevailed in the ultimate decision. For 
example, in the present case the Tribunal 
took the view that small operators were 
to be favoured as against fleet owners on 
shorter routes and this was a considera- 
tion very relevant under sub-clause (a) 
of sub-section (1) of section 47 which 
required the authority to consider the 
interest of the public generally. The 
fleet owners were likely ta become mono- 
polistic if even sharter routes were given 
to them and, in course -of time, if they 
-monopolised both the shorter routes 
and the longer routes there would be no 
effective competition which is, undoubted- 
ly, necessary in the interest of the public 
generally. The small operators being 
encouraged to successfully ply the shorter 
routes would in course of time be ready 
to take over the longer routes and that 
would generate healthy competition. bet- 
ween the longer route operators and help 
in promoting passenger interests. In other 
words, such a consideration was germane 
to section 47 and merely because the 
Government order said that they should 
be preferred, it cannot be construed as 
having been compulsive in the actual 
decision taken. There is undoubtedly 
some force in this approach. Still we 
think that the High Court was right in 
coming to the conclusion that the Tribu- 
nal appeared to have been influenced by 
the G.O. and, hence, its decision was liable 
- to be'set aside. 


‘7, It must be noted that when the Tri- 
bunal decided the case in 1960 the vali- 
dity of the Government order issued under 
section 43-A had not come under chal- 
lenge and grants of permits under section 
‘47 of the Motor Vehicles Act were dis- 
posed of on the lines given in those Govern- 
ment orders. The Tribunal in the pre- 
sent case obviously felt bound by Govern- 
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*ment Order No. 2265 of 1958 because it 
said in two places as follows : 


EE ccaieis bib bist o wie but: when the Govern- 
ment have laid down their policy, the 
Regional Transport Authorities and 

’ the Tribunal should Henny endeavour 
to follow it.” 


TREE a aa v1. The ante of papel 
cannot be’ made illusory, and interests 
of justice and consistency and the need 
for honestly applying the’ Government 
order compel me to set aside the grant 
made in favour of the respondent, 
though otherwise they (respondent) 
may be deserving of the grant and to 

~ granit the permit to the third appellant. d 


We have gone ‘through thé ‘judgment of 
the Tribunal and it must be said that it 
has taken into consideration factors which 
are germane under ‘section’ 47." The 
Tribunal noticed that the appellant was 
entitled to 1/4 mark more than what was 
given to the appellant by the Regional 
Transport Authority. But this addition 
did not make any difference because even 
` with this addition to the appellant’s 
marks the respondents’ -score would -be 
still higher. - It also considered the period 
of experience of the appellant in. the line 
and noticed that he had ‘two or three 
permits on shorter routes.. Recently he 
had shifted to Tuticorin which was one 
of the termini of the route and had also 
a well-fitted workshop’ at Tuticorin. 
Then again for 3 years preceding the:date 
of the application the appellant had got a 
` very clean record. All these were matters 
which the Tribunal was entitled to take 
into consideration under section 47 and 
merely because they also find a place in 
the Government order it would not be 
enough: to show that the Government 
order was ‘decisive in the final order 
passed by the Tribunal. But this ignores 
a very vital aspect of the case. When 
there is a Government order in existence 


, fit dtabkas Law journal RkBokre—(suppinis count)” 
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and parties applying for permits come to 
know that the authorities under the Motor 
Vehicles Act, were disposing of their’ 
applications for permits in “accordance 
with the Government order, ` matters not 
referred to in the Government order but 
which may be very germane for consi- 
deration under section 47 get’ automati- 
cally excluded during the’ hearings. The 
Governiment order, instead of section 47, 
becomes the last word on the subject. 
That is the real vice of such Government 
instructions., The authorities feel bound 
by these instructions and the parties 
before‘ them feel equally-bound by them. 
They, naturally exclude from the contro- 
versy other matters which though relevant 
under section 47 do not find a place jin 
the Government order. As pointed out 
by this Court in R. M. Subhrai v. K. M. 
Union. (P.) Ltd., and another’. “ Once it is 
Sound that a Tribunal which under the 
statute has to. deal. with applications for 
‘permits in a'judicial manner is, directed 
by the Government tó.adopt any specified 
method for assessing the merits of the 
‘applicants and the Tribunal takes into 
consideration such direction of the execu- 
tive, the judicial determination by the 
Tribunal is polluted.” .It is polluted not 


‘merely because those instructions have a 


tendency to interpret section 47 in ‘their 
own way but also because considerations 
other than those in ‘the instrictions get 
automatically excluded although they 
are quite relevant for the purpose of 
section 47. We are, thercfore, of the 
opinion that the High Court was right in 
remanding the case to the Tribunal, for a 
te-hearing without the constraint of the 
Government order. 


8. “Mr, Ramamurthy, then contended 
that in any case the respondent would 
not be entitled to a grant because by Act 
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XVI of 1971 the Motor Vehicles Act, 
1939 has been amended in its application 
to the State of Tamil Nadu and under 
those amendments the respondents who 
are the owners of 32 permits will not be 
entitled to consideration for grant of 
permit. It is, however, contended on 
behalf of the respondents that it is impossi- 
ble for their learned Counsel to meet the 
contention here because several other 
considerations may arise including the 
willingness of the respondents to surrender 
some of their permits in order to come 
within the permissible limit. We do not 
think we should deal with the matter here. 


The” Tribunal will now be considerin g the o 


matter afresh and if it is pen to the appel- 
lant to put forward this contention, he is 
welcome to do it before the Tribunal. 


9. The appeal is, therefore, dismissed. 
But this order shall not affect the carrying 
on of the business by the appellant and 
the respondents on the basis of permits 
granted as a result of stay orders till the 


Tribunal decides about the grant in- 


accordance with law. There shall be 
no order as to costs. 


V.K. 





Appeal dismissed. 


[End or Vorume (1974) II M.L.J. (S.C.)] 


